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PfiOCEEDIlieS  OF  THE  FIFTH  AHMDAL  MEETINQ 

OFTBB 

AMERICAN  BAR  ASSOCIATION, 

nr.ui>  IS 

PUTNAM  IIALU  SARATOGA  SPRINGS,  N.  Y., 

August  8th,  9th,  10th,  and  lUh,  1882. 

L.  P.  Poland,  uf  Vermont,  (  hainnaii  of  the  I'xecutive 
Committee,  (.-ailed  the  meeting  to  onier  at  a  quarter  of  nine 
o'clock  on  Tuesday  evening,  August  8th.   Mr.  Poland  said : 

Since  our  last  meeting,  the  President  of  this  Association, 
Mr.  (  larkson  N.  Potter,  has  died^ — a  <xr{^at  lo.ss  to  us  as  a 
body,  and  a  loss  to  thi-  countrv  at  large.  In  thLs  condition 
of  affairs  the  Executive  Committee  deemed  it  proper  to  invite 
the  Vice-President  of  the  Association  for  the  state  of  New 
York  to  officiate,  during  the  se.ssions  of  our  Fifth  Annual 
Meeting,  as  President  of  the  Association,  and  I  take  pleasure 
in  introducing  that  gentleman  to  you — Francis  Kernan, 
of  New  York. 

Mr.  Kernau  said : 

Geotlem EN  OF  THE  Bar  ASSOCIATION : — could  uot  prop- 
erly decline  the  invitation  of  your  committee  to  act  as  your 

President  at  this  meeting,  although  I  did  then,  anrl  do  now, 
deeply  deplore  the  sorrowful  cause  which  made  it  necessary  to 

(5) 
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invite  any  one  to  act  m  J*rer>ident  in  place  of  our  lamented  pre- 
siding officer,  Mr.  I'otter.  He  wa.sau  able  and  accomplished 
lawyer,  an  honorable  aiid  high-toned  gentleman.  He  served 
his  state,  in  tbe  Congress  of  the  United  States  with  useful- 
ness and^  ciistinction.  We  in  this  state  of  New  York  feel 
that  his  death  is  a  great  loss  to  us.  as  a  citizen  and  as  a 
meiMber  of  this  Association.  It  has  lu  en  deemed  fit  and 
prop^T,  before  entering  upon  the  orderly  proceedings  of  our 
Association,  that  there  should  be  some  mark  of  our  respect 
for  the  memory  of  our  deceased  brother,  and  our  sorrow  for 
his  loss,  i  therefore  ask  vour  attention  to  the  deliverv  of 
an  address  prepared  l)y  Mr.  Everett  P.  Wheeler,  of  New 
York,  who  will  speak  to  us  of  our  lamented  President  and 
friend. 

Mr.  Wheeler  then  read  his  address.    (Sec  Appendix.) 

The  President's  Address  was  then  delivered  by  Francis 
Kernan.   {See  Appendix,) 

On  motion  of  »SinuM»n  E.  Baldwin^  of  Connecticut,  the 
meeting  then  adjourned  until  Wednesday  morniug  at  10 
o'clock. 


Wednesday  Morning,  Avgugt  9. 

The  meeting  was  called  to  order  at  10  o'clock. 

The  President  announced  the  appointment  of  the  Com- 
mittee on  Publications  as  follows: 

A.  Q.  Keasbey,  Newark,  N.  J. ;  Charles  H.  Bradley,  Proy- 
idence,  R.  I. ;  Francis  Rawle,  Philadelphia,  Pa. ;  Isaac  D. 

Jones,  Baltimore,  Md. ;  W.  1'.  Wells,  Detroit,  Midi. 

Alexander  R,  Lawton,  of  Georgia,  then  delivered  the 
Annual  Address.   {See  Appendix.) 

X  vote  of  thanks  to  Mr.  Lawton  fur  his  addie^is  was  then 
passed. 


Digitized  by 


OBNSBAL  M INrTBN.  7 

Luke  R  Poland,  on  behalf  of  the  General  Council,  stated 
that  they  were  not  pn  })ared  to  offer  the  list  of  new  mem- 

IxTs,  but  wuiild  ilu  so  at  the  evening  session. 

The  nieetin^j:  then  proceeded  to  elect  the  General  ('ouiieil, 
and  the  following  named  gentlemen  were  elected  for  tiieir 
respective  states: 

Ahibama,  David  Clopton.  Mont^j^omery. 
Arkansiis,  M.  M.  Cohn,  Littk'  Koek. 

At  tliis  stage  of  the  proceedings  Mr.  Poland,  on  behalf  of 
the  General  Council,  presented  a  list  of  names  of  new  mem- 
bers, all  of  whom  were  elected. 

(iSee  IJM  of  New  Members  at  the  end  of  the  MiuHtea.) 

On  motiun  of  W.  H.  H.  Russell,  of  Missouri,  tin  election 
of  the  General  Council  was  deferred  until  Thursday  morn- 
ing, in  order  to  enable  the  members  from  different  states  to 
confer  with  each  other. 

John  W.  Stevenson,  of  Kentucky,  otiered  the  following 
resolution,  to  be  laid  on  the  table  until  it  sliould  be  reached 
in  the  regular  order  of  business: 

Resolved,  That  the  next  meeting  of  the  American  Bar 
AsM>ciation  be  held  on  the  8th  of  August.  and  the 

davi*  following,  at  the  (ireen  Brier,  White  Suipiiur  K^prings, 
Green  Brier  County,  West  Virginia. 

The  resolution  was  seconded  by  C-harles  A.  Peabody,  of 
>^ew  York,  and  ordered  to  lie  on  the  table. 

T.  N.  Waul,  of  Texas,  and  ('.  Boimey,  of  lliinoi», 
called  the  attention  of  the  Association  to  the  presence  of 
delegates  from  the  Bar  Association  of  those  states  respec- 
tively, and  moved  that  such  delegates  Ih'  invited  to  take 
scat^t  with  the  nu  inbei*s  of  the  Ak-mk  lation. 

.suggested  that  provision 
was  made  for  such  delegates  as  might  be  present  in  the 
fourth  by-law  of  the  Association,  which  he  asked  might  be 
read  by  tlie  Secretary. 
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The  Secretary  read  the  fourth  bv-law,  and  stated  that  the 
credentials  and  names  of  the  delegates  {>resent  had  been 
handed  to  him,  and  would  be  referred  to  in  his  report. 

The  Secretar}-  then  made  his  report  as  follows : 

The  Secretary  a  Report . 

Mr.  President: — liavc  usually  made  a  very  brief  and 

oral  rt  poit,  and  will  adopt  the  saini'  course  this  time.  A 
few  statistics  of  our  As.sociatiou  in  its  early  youth  may  be 
interesting.  The  number  of  members  contained  in  the 
printed  report  for  1878  was  289,  and  the  Treasurer's  Report 
for  the  first  year  showed  there  had  been  $1,(>05  collected  for 
dues.  In  1870  there  were  ')*24  menilKi^s,  and  SI, 57')  col- 
lected;* in  liSSO,  r).'>2  members,  and  S*i,0()5 ;  in  1881,  o5t> 
members,  and  $2,405  collected,  thus  showing  a  gradual  in> 
crease  in  membership  and  a  decided  increase  in  the  finan- 
cial part  of  our  w'ork. 

Last  year  142  meitilx  rs  were  rlcM  ird.  There  are  yet 
three  states  unreprcsentcil  in  this  lK>dy — Oregon,  Nevada^ 
and  Colorado ;  thirty-five  are  represented,  and  the  District 
of  Columbia,  makin^^  thirty-six. 

1  have  received  cre<lciitials  of  the  lolluwin^  delegates: 

Tcxa-^,  Jacob  Waeldcr. 

Maryland,  John  U.  B.  Latrobe. 

Michigan  (where  there  appear  to  be  two  local  Bar  Asso- 
ciations), Mitchell  J.  Smiley,  of  Grand  Rapids;  John  W. 
Champliii,  of  (hand  Kapids;  Theodore  Komeyn,  of  Detroit. 

Kentucky,  William  Preston,  John  W.  iStevenson,  and  B. 
F.  Buckner. 

Tennessee,  John  L.  T.  Sneed  and  L.  B.  McFarland. 

Illinois,  E.  B.  Hherman  and  Charles  Dunham. 
Oil  pa<^e  47  of  the  record  of  our  last  meetinj^  will  be  found 
a  resolution  offered  by  Mr.  Stockbridge.   A  report  upon  the 
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mibjecl  therein  referred  to  may  be  expected  from  the  Com- 

mittee  on  Jurisprudence  and  Law  Reform. 

On  page  84  is  a  reK)lutiun  of  Mr.  Hitchcock,  wliich  was 
made  the  subject  of  investigation  by  a  special  committee  of 
nine.  That  committee  have  made  two  reports,  a  majority 
and  minority.  I  have  printed  copies  of  those  reports  for 
members  wlio  desire  tin  iii. 

Tliursday  evening  was  assigned  lor  a  paper  by  J.  I>. 
Henderson  of  Missouri,  but  ho  has  not  prepared  it,  and  tliat 
evening  will  be  specially  devoted  to  the  consideration  and 
and  discussion  of  the  two  reports  to  wliich  I  have  just  referred. 

Thert;  is  als4)  a  resolulinii  ou  page  No  iij>on  tlie  siil)jeet  of 
Bankrnptcv  Law,  which  went  over  to  this  session.  A  resolu- 
tion of  Kicbard  Vaux^  of  Pennsylvania,  on  the  subject  of  a 
Committee  on  Constitutional  Law  was  also  tabled  at  last 
session. 

Tteamrer^B  Report. 

\\'aher  (icorge  Smith,  of  Philadelphia,  said  that  on 
behalf  of  Mr.  Kawle,  the  Treasurer,  who  was  unavoidably 
detained  at  home,  he  submitted  his  re(>ort:  and  that  the 
vouchers  and  a(  (  oiints  Imd  heen  exjiniint  d  and  audited  by 
the  proixjr  connnittee  and  found  to  ]>e  correct. 

{See  Report  ai  the  end  of  the  Minutes.) 

The  report  was  acc  epted. 

Skipwith  Wilnier,  of  Maryland,  moved  to  reconsider  the 
vote  |>ostponing  tiie  election  of  the  General  Council  to 
Thursday  morning.  He  said  it  was  imiK>rtant  that  the 
General  Council  be  elected  without  delay,  as  it  w»is  their 

duty  to  report  the  li-i  (•!  iiMiiiijiaU»»ns  for  olliccrs,  and 
buch  report  must  be  made  and  acted  upon  on  Thursday 
morning. 

This  motion  was  seconded  by  John  W.  Stevenson,  of 
Kentucky,  and  adopted. 
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Mr.  Wilmer  then  moved  to  proceed  with  the  electiou  of 
General  Council. 

Seconded  by  W.  H.  H.  Kussell,  of  Missouri. 

Henry  Hitchcock,  of  Missouri,  proposed  an  amendment  to 
the  la?«t  motion,  that  those  stiitcs  which  are  parsed  at  this 
time  be  requested  to  make  their  nominations  for  General 
Council  at  this  (Wednesday)  evening  session. 

Amcndnii'iil  acccptt'd,  and  motion  adopted. 

The  President  said:  I  b<  li«  ve  we  called  two  or  three  states; 
I  will  continue  them  in  their  order. 

The  states  having  been  called,  tlie  General  Council  was 
ekfted. 

{See  Lid  of  Officers  at  the  end  of  the  Minutes,) 

Upon  the  conclusion  of  the  election  of  the  General  Council^ 

the  Assoeiatiun  adjouiiieii  uniil  7.30  P.M. 


Wednesday  Evening^  A  ugust  9, 1882. 

The  Pi-esident  called  the  meeting  to  order  at  8  o'clock. 
The  Chairman  of  the  General  Council,  Mr.  Poland,  reported 
a  list  of  names  for  niembershi|>.  all  of  whom  were  elected, 
f  'SV^'  List  of  }>rir  Mcfnbtrfi  »it  (he  cud  of  Minutes,) 

Kdward  Otis  Hinkley,  of  Maryland,  Secretary,  then  read 
a  paper  by  Gnstave  Koerner,  of  Illinois,  on  "  The  Doctrine  of 

I'uuitive  l)aniaj;e,s,  and  its  Effects  on  tiie  Ethics  of  the^ 
Frofefision."   {tSee  Appendix,)  ' 

l'p(m  concluding  the  reading,  Mr.  Ilinkley  stated  that  the 
Executive  CoTiiTiiittee  had  passi'd  a  rule  iliat  no  papei*s  should 
in  future  be  read  by  the  Secretary,  and  iliat  gentlemen  who 
might  be  invited  to  prepare  papers  would  be  expected  to  be 
present  and  read  their  own  juijkts. 

C.  M.  Rose,  of  Arkansas,  then  read  a  paper  on  "The  Titles 
of  Statutes."    {See  Ai'i"  >><^ir.) 

The  meeting  then  acljourned  until  10  A.  M.  on  Thursday. 
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Tkwrnday  Morning^  August  10. 

The  meeting  was  culled  to  order  at  10  o  cluck,  hy  the 
ir*re?iident. 

Luke  F.  Poland,  on  behalf  of  the  Executive  Committee, 
recommended  an  amendment  to  By-Law  VI. :  "  No  Com- 
plimentary Tesolution  to  an  officer  or  member,  for  any 

service  perfornictl,  paper  read,  or  address;  delivered,  shall  bo 
considered  by  the  Association." 

The  above  amendment  was  adopted  by  a  unanimous  vote. 

The  President  then  introduced  Thomas  J.  Semmes,  of 
Louisiana,  w  lio  read  a  paper  entitled  "  The  Civil  Law  as 
Traii?^plaiitiHl  in  Louisiana."    (See  Apj/t  ikHx,) 

The  Chair  announced  the  reports  of  standing  committees 
to  be  in  order,  and  called  upon  those  committees  in  their 
rcsiH?ctive  order. 

William  Allen  Butler,  Chairman  of  the  (Vnninittec  on 
Jurisprudence  and  Law  Keform,  presented  tlic  n  port  of  that  * 
committee,  which  he  read  to  the  meeting.   (&ee  Appendix,) 

H.  B.  Sherman,  of  Illinois  : 

I  beg  to  correct  an  inadvertent  error  into  which  the  com- 
mittee has  fallen  regarding  the  laws  of  Illinois  on  divorce. 
It  is  true  tliat  formerly  the  statutes  of  Illinois  did  {)rovido 
in  suljtfttanee  that  divorces  niiglit  be  panted  for  causes  satis- 
factory to  the  court,  l>ut  this  was  judiciously  K  pt  .iUd  uiure 
than  twenty  years  since  by  a  (U^cision  of  tlic  iSupreme  Court, 
which  held  that  such  satistactory  cause  must  be  one  of  the 
specific  causes  prescribed  by  the  statute.  Moreover,  this 
statute  was  n? pea  led  about  ten  years  ago. 

A  large  part  ol'  the  tnuululent  divorces  obtained  in  this 
country  are  procured  in  the  territorial  courts  of  Utah. 
The  lawyers  of  New  York,  Chicago,  and  other  cities  send 
the  causes  of  their  clients  to  these  courts,  which  grant  divorces 
without  proper  jurisdiction,  either  of  the  persons  or  subject- 
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matter.  Tlies^  divorces  have  been  set  aside  as  absolutely 
fraudulent  by  every  court  of  last  resort  called  upon  to 
paas  upon  them.  If  the  committee  can  suggest  any  remedy 
for  this  flisgraceful  abuse  of  judicial  functions,  I  suggest  that 
thev  Jiave  leave  to  add  the  same  to  their  able  and  exhaustive 
pai>er. 

Mr.  Butler  thanked  the  gentleman  from  Illinois,  and  inti- 
mated that  the  report  should  be  corrected  in  the  particular 

referred  to. 

On  behalf  of  the  Committee  on  Judicial  Administration 
and  Remedial  Procedure,  Alexander  R.  Lawton,  of  Georgia, 

Mr.  Tre^iident, — do  not  know  that  any  other  meiiiber 
of  that  committee  is  present  but  myself.  I  expected  Mr. 
Rufus  King,  our  (liairman,  would  be  here,  but  I  have 

received  a  fonimnnication  from  him,  that  it  is  impossible 
for  him  tn  1h'  present.  Wv  hus,  however,  I'orwjirdeil  lu  me 
a  rej>ort.  I  Jiave  not  li.ifl  time  to  examine  it,  and  it  has 
been  changed  .somewhat  since  I  last  .^iw  it.  I  am  prepared 
to  siiv,  however,  that  I  would  adopt  every  feature  of  the 
report,  and  of  course  Mr.  I\in<j:  <l(ie>  so,  as  lie  ]>repare<l  it. 
i  will  pi'esi'ut  the  report  to  the  .Vssoeiation  to  take  sueh 
action  upon  as  they  deem  proper.   {See  Appentiix.) 

K.  F.  Billiard,  of  New  York,  moved  that  the  report  1>e 
aecepu  d  an<l  ])r)ntvd,  williuui  taking  further  aetion  upon 
it  at  the  present  meeting. 

B.  F.  Buckner,  of  Kentucky,  juoj.osed  an  amendment: 

That  the  report.,  after  it  is  priuU  d  and  inrj)rporated  into 
the  proceedings,  be  left  with  the  sanu*  eominittee. 

This  amendment  was  accepted  by  Mr.  Bullard,  and  the 
motion  so  amended  was  adoj)ted. 

L.  P.  Poland  called  attention  to  the  printed  rt^<ohitions 
accompanying  the  report  of  the  (.'ommittee  on  Jurispru- 
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deuce  and  Law  Beform,  and  moved  their  adoption  jointly 

Seconded  by  W.  H.  U.  Kussel),  of  Missouri. 

Henry  Hitchcock,  of  Missouri,  called  for  a  division  of 
the  rc^dulioiis. 

The  Chair  then  put  tlie  questions  to  the  meeting  ui^on 

the  adoption  of  tho  resolutions,  taking  each  one  Mcparately, 

and  all  were  n'^pectively  adopted. 

Edmund  H.  Bennett,  of  Massachusetts,  suggested  the 
ah^nee  of  Mr.  Carleton  Hunt,  of  Louisiana,  (Imirnian  of 

the  Coninnttee  on  Li'gal  Education  and  Aduii^ion  to  the 
Bar,  and  stated  that  no  report  would  be  made. 

Thomas  J.  Semmes,  Chairman  of  the  Committee  on  (^om- 

lin !( lal  Law,  auiiounced  that  no  repoi  i  would  in  jaesented. 
He  said  some  action  shouhl  be  taken  upon  the  matter  of  a 
National  Bankruptcy  Law.  The  matter  was  di.<eus.sed  at 
the  last  Annual  Meeting.  He  would  examine  the  records, 
firnl  what  di^-^position  was  made  of  it,  and  brin<j:  tlie  matter 
upatalater  sta«j:e  in  the  proi  eediuixs.  In  his  n|)iiiif»n  a  special 
committee  should  be  appointed  to  take  that  suhject  in  cliarge. 

The  committees  on  International  Law,  on  (irievances, 
aii<l  uii  i*ul>healiuus  had  no  repoi'ts  to  make. 

The  Chair  announced  that  he  understood  the  Committee  on 
Obituaries  had  a  report,  which  would  be  printed  in  due  course. 

The  nominal  ion  and  elect  ion  of  olli(  i  rs  ln'ini;  next  in  the 
regular  order  of  busine&s,  L.  P.  Poland,  of  Vermont,  said : 
The  General  Council  have  |>repared  a  list  of  nominations, . 

pursuant  to  their  duty  under  the  Constituiion  in  that  respect, 
atid  I  will  ask  the  Secretary  of  the  Council  to  read  the  report. 

William  A.  Davidson,  of  Ohio,  then  presented  the  follow- 

iuj;  list  of  nomination.s,  the  gentlemen  named  therein  being 
ail  unanimously  elected  to  the  respective  othccs. 
{See  List  of  Ojffker$,) 
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Edward  J.  Phelps,  of  Vermont,  Chairman  of  the  special 

committee  U|)on  tlie  matter  of  the  "  Delays  Tneideiit  to  the 
Business  of  the  United  States  Supreme  rourt,  "  formally 
presiented  to  the  Association  two  reports — a  msyority  and 
a  minority — ^an<I  moved  that  their  consideration  be  made 
the  suhjeet  of  a  !*pecial  ordor  for  Thun^^lay  evening. 

Tliis  motion,  secouiied  l»y  iii  iiry  Hitchcock,  of  Mij?.souri, 
was  adopted. 

W.  H.  H.  Russell,  of  Missouri,  offered  the  following  resolu- 
tion,  which  was  unanimously  adopted  : 

IitsoUrd,  That  the  Seeretary  notify  in  writini;,  within 
sixty         the  Viee-rresidcnts  and  mcmbci*s  of  the  General 
.  and  hucal  Councils  who  are  not  present  at  this  session,  of 
their  election,  and  that  in  the  event  of  their  non-acceptance, 
the  Executive  Committee*  be  authorized  to  fill  all  vacancit^s. 

AVilham  Allen  Butler,  of  New  York,  offered  a  resolution 
which,  when  subsequently  amended,  read  as  follows: 

Resolvedf  That  the  Executive  Committee  be  requested  to 
in<iuire  into  and  consider  the  advisability  of  adopting  a 
|)hin  of  lixin^i  the  membi'rshi]>  of  the  Assoi  iaiiuii  un  such 
basis  as  will,  in  their  judgment,-  best  iubure  the  greatest 
efficiency  of  the  Association,  and  to  report  the  same,  with 
any  suggestions  as  to  the  method  of  proposing  and  electing 
members  which  may  seem  to  them  advisable. 

Seeonded  hy  ( ( '.  liouuey,  of  Illinois. 

Edward  O,  Hinkley,  of  Maryland,  said : 
I  should  like  to  offer  a  few  remarks  upon  this  matter.  I 
happen  to  know  a  little  more  than  other  gentlemen  upon 

this  nnitter  of  nu'ml)rrslii|>.  1  think  we  have  elected  twice 
as  many  memhersof  this  Ixnly  as  remain  now  upon  the  roll. 
Ijast  year  we  had  142  new  members,  and  I  feel  sure  not 
more  than  one-third  will  run  through  this  year.   I  think 

this  is  due  to  the  practice  (»f  proj>osini;-  members  before  they 
have  been  spoken  to  about  the  matter  and  their  wishes  in 
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rt-LM!*d  to  it  a.<certfun(Ml.  It  is  far  better  that  i:t  ntlenien 
sbouhi  lirst  stv  their  Iriends  whoso  nann*?*  tliey  ilej>irc  to 
present  for  election  to  membership  in  this  body.  A  gentle- 
man Haid  to  roe  this  morning,  My  Htate  in  represented  by 
a  few  inembei-s  otiIv.  1  cvuikl  ^ive  y*>n  the  names  of  from 
ten  to  twenty,  hut  u|Mjn  st^tond  thouuht  i  have  decided  to 
find  out,  when  1  go  home,  if  they  want  to  become  members, 
and  ]>ro(>o8e  the  names  of  those  who  do."  I  told  him  I 
thought  tliai  would  Yye  the  better  course. 

As  to  this  question  of  limiting  the  number,  by  way  of 
showing  what  might  be  done,  suppose  this  body  should 

Hmit  the  ninnber  of  it«  members  to  one  thou?*and,  and 
5>uj»]K)se  we  sliould  ordinarily  expect  an  attendanee  of  al>out 
one-tenth  of  them,  perhaps  one  hundred  would  be  enough 
to  transact  the  business. 

T'nless  some  limit  is  fixed  we  shall  be  put  to  many  in- 
cnriveniences.  Tlie  hall  must  be  larger;  liie  |»rt  j>aialiuiis 
for  members  in  various  ways  must  be  larger.  I  do  not 
know  how  many  we  can  conveniently  seat  at  dinner.  One 
hundred  is  a  good  round  number,  and  ordinarily  Hiifficient 
for  social  purposes.  I  suppu.so  the  incunvciiiciii  «■  aii.-es 
from  the  admittance  of  the  younger  members  of  the  bar 
into  such  bodies  perhaps  a  little  too  soon.  Our  jiresent 
nile  is  that  thev  must  have  been  five  vears  at  the  bar.  If 
wtj  find  we  are  increasing  too  rapidly,  we  might  raise  tlie 
time  to  seven  years— or  more,  if  necessary. 

Putting  it  upon  the  basis  of  representation,  suppose  wo 
take  in  round  numbei's  350  to  be  the  whole  iiumlKr  of  the 
meiulM'i"s  of  Congress,  taking  both  houj?es.  and  sujijiose  wo 
multiply  that  by  three — 1,050  members.  Something  like 
Uiat  might  be  resorted  to  to  make  a  rule  limiting  the  num- 
ber of  inrnil^ei's  in  this  body. 

The  rule  in  our  by-laws  providing  f(;r  a  representation 
here  from  local  Bar  Associations  admits  about  fifty  or  sixty. 
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if  all  the  states  are  represented,  which  would  increase  the 
whole  number  of  members  by  so  many. 
This  is  a  subject  requiring  our  almost  immediate  and 

eurnest  attention.  The  matter  has  been  brouirlit  to  my 
notice  by  several  members,  ami  one  ^enileman,  wbo  just 
bade  me  good-bye,  said  he  felt  a  jj^reat  interest  in  it.  I  told 
him  at  our  next  meeting  undoubtedly  the  matter  would 
be  brought  u[>,  as  I  saw  there  was  such  a  feelin<:  ])revailing. 
1  am  L^lad  one  of  the  Lrentlemi  ii  of  the  Executive  Cominitteo 
has  l>rou«jLlit  the  matter  up.  I  have  had  uo  ruusultation 
with  him,  hut  1  heartily  concur  in  his  views,  that  the  sub- 
ject is  one  very  prOjKT  to  be  considered. 

Bedford  M.  Kstes,  of  Tennesse,  said: 

I  think  a  mattiT  of  this  imiK>rtance  ought  not  to  be  acted 
n\mi  without  consideration.  It  should  be  postiioned,  and 
made  the  special  order  for  to-morrow,  in  order  that  we  may 
i-oii<i<|cr  it  Ix'tbre  we  lake  action  ujinn  it.  To  l>e  sun  ,  if  it 
were  n  fc  rrrd  to  u  eoruniittee,  it  miiilit  not  hind  ihe  mem- 
bers of  the  Association,  but  it  would  be  an  entering  wedge. 

I  can  SCO  that  there  ought  to  be  limitations  thrown  round 
our  mcml>rrshii).  but  it  should  In-  such  a  phui  as  wouhl 
commcn<i  itself  tn  membcjs  of  the  ])ar  throui;hout  the 
country.  I  do  not  think  a  .^tystcni  hasi»d  ujwm  congressional 
rejirescntation  is  }i  good  plan. 

If  this  r<sohiti<in  is  simply  refcrre<l  to  h  committee  to  con- 
sider and  report  upon  limitations  loi-  mcndu  rshij).  without 
specifying  any  purlicuiar  method.  1  nii^hi  think  more  of 
it;  but  we  cannot  act  upon  it  at  so  short  notice  as  an 
Association. 

The  difficulty  sugir<'sted  hy  our  woiiliy  SiHTctarv  d<K»s  not 
seem  at  i»re<cnt  to  1h  iioul)leso)iK  .  Tliis  hall  is  capacious 
<jnougii  foi*  many  times  our  nundter,  and,  as  far  as  attend- 
ance is  now  concerned,  it  would  be  better  to  oticr  some 
inducement  that  we  might  Iiave  more. 
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So  far  as  membership  is  concerned,  we  ought  to  assume 
thai  no  niembt*r  will  present  the  iiaiav  uf  a  jientleiuan  for 
menjbersjhip  witii  whom  lie  has  nut  conferred,  and  who 
would  not  be  a  worthy  member  to  associate  with  us. 

In  order  to  get  the  sense  of  the  Association  u[>on  this 
j^ubjoft.  1  inovo  that  the  matter  be  postponed  and  made 
the  special  order  for  to-morrow  morning  at  the  .same  hour. 

Seconded  bv  James  M.  Dudley,  of  New  York. 

William  Allen  Hutler,  of  New  York,  said: 

I  am  solely  responsible  for  the  resolution  oilered.  I  did  not 
speak  to  any  member  of  the  Exeeutive  Committee  about  tho 
matter,  but  it  has  occurred  to  me  that  we  should  have  some 
basis,  not  of  exclusion,  but  of  limitation,  for  the  purpose  of 
flllin^r  ^nr  numliers  to  a  certain  point,  and  keeping  them 
full.  1  have  no  objeetion  to  ho  amending  my  resolution 
as  to  compl}'  with  the  suggestion  of  the  gentleman  from 
Tennessee,  Mr.  Estes. 

The  resolution  was^  then  amendetl  so  as  to  refer  it  to  the 
fixeciitive  ( '»)nnnitt<'(-. 

Mr.  R^tes  withdrew  his  motion  to  jK)stpone  the  considera- 
tion of  the  matter,  and  seconded  the  resolution. 

£.  F.  Bullard,  of  New  York,  concurred  in  the  resolution 
as  now  offered.  He  thought  it  would  be  well  to  give  the 
Association  the  efuiraeter  and  dignity  of  a  re]>rtv^entative 
body  in  some  way;  that  uKiobers  should  be  elected  in  a 
representative  capacity.  If  the  Association  could  at  all 
times  succeed  in  getting  about  one  hundred  to  one  hun- 
dred and  fifty  or  two  hundred  members  to  atltjid  the 
annual  sessions,  that  would  be  euougli  to  carry  on  the 
business  properly,  while  the  great  usefulness  of  the  work 
of  the  AflBocation  would  be  promulgated  by  the  publication 
of  the  annual  reports. 

Mr.  Butler's  resolution  was  tben  adopted. 

An  adjournment  was  then  taken  until  7.30  P.  M. 
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Thimday  Bcening^  A%ign«(t  10. 

The  Association  was  called  to  order  at  8  o'clock  by  the 
President,  who  said :  The  reports  of  the  special  committee 
in  reference  to  the  matter  of  delays  in  the  Supreme  Court 

of  the  United  States,  wliich  were  laid  l)efore  the  Assoeiation 
this  morning,  and  made  the  special  order  for  this  time,  are 
now  before  the  Association  for  consideration. 

Henry  Hitchcock,  of  Missouri,  offered  the  following  reso- 
lution : 

Rimlved,  That  the  eouclusions  j>ri»sented  in  the  report  of 
the  majority  of  the  Select  (Jomniittee  on  the  Relief  of  the 
United  States  Courts  are  approved  by  this  Association,  and 
the  said  report  in  hereby  adopted. 

Seconded  by  James  M.  Dudley,  of  New  York. 

W.  H.  H.  RusHell;  of  Missouri,  said : 

1  rise  to  a  point  of  information.  I  desire  to  know  whetlier 
it  is  the  ruling  of  the  Chair  that  the  Chairman  of  the  com- 
mittee will  have  the  close  of  this  debate,  or  whether  that 

portion  of  the  coiiiiuitut'  uiakiuLi  the  majority  report. 
T\\v  precedent  established  by  the  rule  in  Congress  is  that 
the  Chairman  of  a  committee  reporting,  no  matter  whether 
there  is  a  majority  or  minority  rej)ort,  hs^  the  close  of  the 
debate,  and  I  take  it,  thiii-fon'.  tliat  Mr.  i*lii'lp>  has  the 
right  to  close  the  debate  on  the  buijjeet  of  the  two  reports. 
That  is  the  reason  why  T  rise  to  ask  the  information  of  the 
Chair. 

Henry  Hitchcock : 

I  would  state  that  the  motion  just  |)resent<'d  by  myself 
w  as  done  after  eou.suhation  with  Mr,  i'helps.  I  understood 
it  was  acceptable  to  him  that  the  question  should  be  raised 
in  this  way.   As  to  any  question  upon  the  order  of  debate 
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hemiiter,  it  hud  oecurreti  to  iiic  tliai  wlieuerer  that  que^^tion 
arose  it  muld  be  competent  for  the  Chair  to  pass  upon  it. 

The  rresidcut  mid : 

The  question  comes  up  directly  on  the  resolution  which 
has  been  offered,  which  is  to  confirm  and  a<l<>|>t  the  majority 

rq^uit.  as  T  niKlcrstHnd  it.  I  suppose  it  would  he  orderly 
aiid  accordiag  to  precedent  that  thojjc  s>upi)orting  the  atlirm- 
ative  proposition  are  entitled  to  have  the  opening  and  close. 

Henry  Uitchcock  then  opened  the  debate  upon  the  sub- 
ject  as  follows : 

Mr.  Presipext  ani>  Genti.emkx: — It  would  have  \yeen 
much  more  sjitisfactorv  to  nu  personally  if  some  oilier  of 
tlie  (listinguislied  gentlemen  with  whom  1  had  the  plealsure 
of  signing  the  m^ority  report  had  been  designated  by  them 
to  make  what  will  be  simply  a  brief  opening  statement  of 
the  reuHons  which  led  them  to  the  conclu.siuns  stattni  in 
that  report. 

i  shall  assume  that  the  members  of  the  AsHociation  gen- 
em  11  v  luivr  read  both  tlu-  re})ortf«.  I  nni  I'lilly  justified  in 
tts^unuiig  also  tliat  every  practising  law  ver  is  familiar  with 
the  state  of  things  which  has  induced  the  action  already 
taken  on  this  subject  by  the  Association.  We  all  agree  that 
there  is  an  iiiijxTative  necessity  that  Con^res'^  should  in 
iiome  manner  provide  an  adequate  remedy  for  the  delays 
incident  to  the  final  determination  of  causes  in  the  United 
States  Courts,  concerning  which  this  committee  was  directed 
to  in(|uiri'  and  report.  It  will  also  he  npfreed  that  the  renirdy 
to  he  provided  must  he  one  which  shall  not  only  apply  to 
the  Supreme  Court,  but  also  to  the  Circuit  (  *ourts,  suitors  in 
which  are  sufifering  not  less  from  delays  and  impediments 
tlian  tho8e  in  the  Supreme  Court.  Any  remedy  wlii(  h  did 
not  meet  tiie  exigencies  of  both  the  {Supreme  and  the  Circuit 
CoortB  of  the  United  States  would  be  totally  inadequate. 
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The  problem  may  l>c  very  simply  stated  :  Tlic  present 
appellate  and  nm  priue  business  cannot  be  done  by  the 
machinery  now  provided  for  it.   How  shall  this  great  evil  and 

injustice  be  remedied  ?  It  is  obvious  that  the  remedy  inust 
consist,  so  far  as  the  Supreme  T'ouri  is  eonceriied,  eitlicr  in 
diminishing  the  quantity  of  appellate  business,  or  increas- 
ing the  means  or  machinery  provided  for  transacting  it,  or 
both.  The  question  at  once  arises  whether  the  appellate 
business  mi^ht  not  be  sufficiently  reduced  by  a«:ain  raising 
tlie  pecuniary  limit  ot  api»calable  cases.  The  authors  of 
the  Judiciary  Act  of  in  tixing  $2,000  as  the  leai^t 

amount  in  controversy  authorizing  an  appeal  to  the  Su- 
preme Court,  recop:nized  the  fact,  or  at  any  rate  acted  upon 
the  })resum[)tion.  that  causes  involving  a  aiuvjunt  than 
that  were  not  likely  to  be  of  sucli  general  nature,  or  to  in- 
volve principles  of  such  importance,  that  their  tinal  deter- 
mination by  the  highest  A[)pellate  Court  would  be  necessary 
to  do  sul)stantial  justice.  But  the  steady  increase  of  the 
number  of  appeals,  and  the  conse<pient  inability  of  the 
Supreme  Court  to  dispose  of  them  without  delay,  inrhKed 
Congress  some  years  ago  to  raise  this  limit  to  $5,000.  That 
method  of  relief,  therefore,  has  already  been  resorted  to.  I 
think  we  shnU  all  agree  that  the  present  limit  is  as  hiijli  a^ 
is  just  or  pcrmis4*ible,  if  it  is  to  be  an  ahsolute  Umit  of  ap- 
peal. Indeed,  every  one  knows  Uiat  it  has  been  gravely 
questioned  whether  the  limit  should  ever  have  been  raised 
to  $.'),()(  M),  even  for  the  reasons  which  induced  that  step ; 
and  I  think  we  shall  all  agivc  that  any  elluit  to  fix  a  still 
higher  amount  as  an  absolute  limit  of  appeal,  applicable 
to  all  cases,  would  meet  with  the  strongest  opposition,  and 
be  most  questionable  as  a  matter  both  of  justice  and  of 
expediency.  Speaking  for  myself,  1  go  further,  and  strongly 
dej)recate  any  j)ecuniary  limit  of  appeal,  if  it  is  to  be  fixed 
as  an  absolute  rule  in  all  cases,  witliout  regard  to  the  nature 
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or  iniiK)rtance  of  the  (juostions  involved.  A\'hatever  may 
be  the  ground  upon  which  an  appeal  should  be  allowed  or 
denied,  it  does  not  seem  to  me  that  the  mere  amount  of 

money  involved  is  the  right  one. 

In  Iket,  neitlier  uf  the  re|R>rts  now  beture  the  Associatiuu 
proposes  to  diminish  the  appellate  business  of  tlic  Snpienie 
Court  by  increasing  the  amount  now  fixed  as  the  absolute 
pecuniary  limit  of  appeals;  but  the  plan  advocated  in  the 
majority  re]>ort  does  provide  botli  for  reducing?  tlic  amount 
ol"  appellate  bu^jiness  to  be  done  by  tlie  Supreme  (  ourt,  and 
for  increasing  the  judicial  force,  in  the  manner  of  which  I 
shall  presently  speak. 

It  19  clear  that  no  plan  should  or  can  be  adojited  which 
doe*i  not  fultill  eertain  obvious  L-on<litions.  the  first  of  wbieli 
is  that  it  shall  couform  to  the  requirements  of  the  Con- 
stitution. 

Under  the  Constitution  there  is,  there  can  be,  only  "  one 
Supreme  Court."  I  need  not  argue  that  this  absolute  re- 
quirement miist  be  fulfilled  both  in  letter  and  in  spirit  by 
any  plan  which  is  to  be  even  favorably  considered. 

In  the  next  place,  we  sihall  all  agree  that,  so  far  as  the 
relief  of  the  Supreme  Court  is  concerned,  no  plan  or  remedy 
can  l>e  acceptable  or  effective  wliicb  does  not  cjirefully  con- 
serve the  dii^iiity  of  that  liigb  tribunal,  or  whieli  tends,  or 
may  tend,  to  lessen  the  confidence  with  which  its  decisions 
have  been  received  throughout  not  only  this  country,  but 
the  civilized  world,  during  its  illustrious  history. 

Ne  ither  of  these  projujsitions  will  be  denied  ;  but  it  may 
ha  well  brietly  to  consider  their  lull  s(  oja*  and  meaning. 

The  mandate  of  the  Constitution  that  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Courts 
and  in  such  inferior  courts  as  the  Congress  may  from  time 
to  time  ordain  and  c.'^tablisli,"  so  far  from  l)eing  an  arbitrary 
or  unmeauing  provision,  was  conceived  in  the  highest  wis- 
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dom,  and  rests  upon  the  gravest  and  broadest  reasons.  1 
beg  leave,  Mr.  Premdent,  to  recall  to  your  mind  and  to  tho 
attention  of  the  Association  the  comment**  of  Mr.  Justice 

Story  upuii  tliis  inii)ortant  provision.  I  read  Irom  the 
second  volume  of  Story  on  the  Constitution,  at  section 
1,597 : 

"  The  Constitution  ha,-*  wise  ly  established  that  there  shall 
be  one  Supreme  Courtf  with  a  view  to  uniformity  of  decision 
in  all  cases  whatsoever  belonging  to  the  judicial  department, 

whether  they  arise  at  tlie  common  law.  or  in  equity,  or 
within  the  admiralty  and  prize  jurisdiction ;  whether  they 
resj)ect  tlie  doctrines  of  mere  municipal  law,  or  constitu- 
tional l:nv,  <>!•  th<'  law  of  iiMtions.  It  i<  nhvifnis  that  if 
there  Avere  indep«  ihli  iit  Snjncme  Courts  ol  •■••niiiinn  law,  of 
etjuity,  and  of  adniiraliy  a  diversity  of  jiuljiment  mi^ht, 
and  ahnost  necessarily  would,  spring  up,  not  only  as  to  the 
limits  of  the  jurisdiction  nl"  each  trihunal.  hut  as  to  the 
fuudauuiital  <l(utri]ie>  of  numicij)al,  constitutiuiial.  and 
puhlic  law.  The  etl'ect  of  this  diversitv  W(ndd  be  that  a 
dilferent  rule  would  or  nughl  bo  promulgated  on  the  most 
interesting  subjects  bv  the  several  tribunals,  and  thus  the 
citizens  be  involved  m  endless  doubts,  not  only  as  to  their 
j)rivate  rights,  but  as  to  their  public  duties.  The  Constitu- 
tion itwlf  would  or  mijifht  s|>eak  a  different  language,  ac- 
cording: to  the  trilnnud  whic  h  was  calle<I  upon  to  interpret 
it,  and  thus  interminable  <Hsputes  mi^ht  embarrass  the 
'  administration  of  justice  througliout  the  whole  country." 

I  can  add  nothing  to  this  lucid  and  forcible  statement  of 
the  true  meaning  of  that  provision  and  of  the  dangers 

against  which  it  was  meant  to  provide.  The  safety  of  the 
Ke])ublic  no  less  than  the  iiutliurity  of  the  Con>ntuiiMn 
demand  that  in  spirit  as  well  m<  in  the  letter  it  shall  be 
olieved.  It  cannot  be  doubted  that  the  members  of  the 
Supreme  Court  it<elf,  if  and  whenever  the  occtision  should 
arise,  wuuld  jcal«»usly  scrutini/.t\  in  the  li.i;ht  of  this  fun<la- 
menuil  riijuirement,  any  scheme  or  plan,  however  ajjpar- 
ontly  convenient,  which  might  even  remotely  tend,  either 
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in  fact  or  in  the  popular  estimation,  to  imperil  that  unity 
which  is  es<»tential  alike  to  the  dignity  and  the  usefulness 

of  the  court  itself. 

Finally,  no  remedy  would  be  a(k'(|uati'  or  acct'iitable 
which  did  not  provide  suihcient  force  for  all  the  appellate 
work  reasonably  anticipated  a«  likely  to  come  in  the  future 

— certaiulv  for  manv  voars  to  coTiie — ^before  that  tribunal. 

Now,  in  rcftpect  to  ihi.>  problem,  three  principal  solutions 
or  plans  have  been  proposed : 

1.  Tlu-  establislnneui  of  an  interior  but  independent  tri- 
bunal at  Washington  City. 

This  plan  is  not  recommended  in  either  of  the  reports 

])resented  for  conshleration  liere.  nor.  as  1  ihiiik.  lia-  it  re- 
ceived any  ji^^eneral  sup|Hjrt  any  w  in  iv.  'iliei  e  is,  therelure, 
no  need  that  anything  more  be  said  about  it  here. 

2.  Another  plan,  which  is  tliat  approved  in  the  minority 
re|M>ri,  may  Ik*  generally  state<l  thus;  That  the  Supreme 
Court  be  divided  into  subdivisions,  sections,  or,  as  tiny 
are  sometimes  called,  committees,  to  whom  resj)ectively  shall 
be  assi^ed  certain  portions  of  the  ap]>ellate  business, 
wall  -11"  h  limitation.s  anti  qualifications  as  set  forth  in 
tlie  imnority  rejiort, 

3.  The  third  plan  provides  for  the  establishment  of  in- 

♦ 

termediate  af)pcllate  tribunals,  between  the  presont  Circuit 
Courts  an<i  the  Su})reme  Court.  This  is  tbt  i nmusiung 
feature  of  the  plan  su|>[>orted  by  the  majority  report. 

I  think  I  am  authorized  to  sav  for  mv  associates  that  we 

liave  great  pleasure  in  agreeing  with  i  *  inin  j)ropositions 
which  we  tiud  in  the  minority  report,  lor  example,  1  read 
from  page  8  of  that  report  the  following  statement : 

"No  one  fimiiliar  with  the  character  of  the  causes  in  that 
[tlie  vSupr*  iiK  ]  Court,  or  who  will  take  the  trouble,  by  ex- 
amining tlie  reports,  to  make  himself  familiar  with  it,  will 
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fail  to  perceive  that,  while  many  appeals  find  their  way 
there  which  involve  (piestionb  of  great  importance  and 
serious  doubt,  a  large  proportion  of  tbe  business  consists  of 
causes  not  presenting  any  special  difficulty  nor  any  question 
either  new  or  important?' 

We  concur  in  the  accuracy  of  this  statement,  and  find 

in  ilie  fact  thus  recalled  a  very  important  art^nnu  nt  in  suj)- 
port  of  the  plan  advocated  in  the  m^jtirity  report.  We 
are  wholl}''  unable  to  concur  in  the  conclusion  apparently 
drawn  from  it  bv  our  friends  of  the  minority,  to  the 
effect  that  these  <'auses  of  minor  importance  (so  far  a>  the 
le^al  principles  involved  are  concerned)  can  proj>erly  be 
relegated  to  a  fraction  of  tlie  Supreme  Court  itself. 

A<i,aiii,  referring:  t(»  pa^es  D  and  10  of  llim  report,  not 
only  do  we  i-oiicur  in  the  objection  tliere  stated  to  any  un- 
necessary increase  in  the  number  of  judges  of  an  appellate 
tribunal,  but  esj)ecially  in  the  further  statement  (page  10) 

that— 

Kverv  enlaruement  of  a  murt  l)evon<l  what  its  neces<arv 
duty  re(juirt>,  ti  n«ls  t(»  indiue  the  jiractice  «>f  dele^titin<r 
eauses  to  a  lesser  number  of  judges,  or  even  to  a  single 
judge,  for  examination." 

The  statement  just  quoted  certainly  seems  to  imply  a  con- 
viction on  the  part  of  those  who  made  it — in  wliich  we 
cordially  agree — ^that  the  practice  of  delegating  causes  for 
consideration  in  the  first  instance,  and  practically  for  de- 
cision, to  any  less  numl)er  of  ju<lg(^  than  those  who  consti- 
tute the  who!'-  rourt.  each  one  of  whom  is,  and  ought  to  he, 
responsible  for  its  determination,  is  a  most  improper  prac- 
tice, not  to  say  a  dangerous  one.  But  from  this  conviction 
also  we  de<luce  conclusions  which  make  it  imposBible  for  ns 
to  concur  witli  our  l)rethren  in  advocating  any  j)lan  for  sul)- 
dividing  the  Supreme  Court,  and  thus  practically  commit* 
ting  the  decision  of  causes  to  a  part  of  the  court  only. 
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Thf  plan  a[»jti<'ViMl  in  the  iiiajoriiy  itport  is  viulMMlic«l  in 
the  bill  now  j)fn<linp;  in  ("ungress,  cummouly  kn<iwu  as  the 
"  Davis  Bill/'  aiul  which,  after  nearly  two  week^'  cou!4i<lera- 
tion  and  full  del>ate,  v^a^  pasned  by  that  Inxly  on  the  r2th 

of  Mav  la^it,  bv  a  vote  of  .'^0  to  IS. 

The  characteristic  feature  of  thit»  bill  is  that  it  proposes 
the  establishment  of  intermediate  api>ellate  courts,  for  which 

purpose  it  |»rf>poses  to  increase  tlu'  nunibiT  of  c-iivuit  judjircs, 
so  as  also  to  attuixi  ihe  relief  imj)erutively  aee<i*<l  by  tbe 
Circuit  Courts;  and  by  way  of  further  accommodating  the 
demands  of  the  circuit  business,  it  authorizes  lioth  circuit 

and  district  ju<l<;es  to  hold  Circuit  Courts.  It  also  increases 
the  uuuiber  of  places  at  which  Circuit  C  tmri.s  may  be  held. 

Those  who  have  read  the  majority  report  will  remember 
that  we  have  disclaimed  therein  not  only  the  desire,  but,  I 

may  say.  in  a  sense,  the  right  of  undertaking  to  discuss  the 
details  of  any  bill  which  may  be  formulated  with  a  view  to 
carry  out  these  purposes.  There  seems  to  be  an  .obvious 
propriety  in  an  Association  like  this  declining  to  lay  stress 
api>ii  dt  tails  in  any  plan  which  they  may  svv  proper  to 
recommend;  in  other  words,  declining  to  undertake  the 
performance  of  that  work  which  Congress  alone  can  author- 
itatively perform.  The  utmost  scope  of  our  duty — ^if  it  may 
U  t  ailed  such — will  1)0  readied  wlnn  this  Association  shall 
liavc  <»ut lined  and  ;i].])roved  of  some  general  plan,  leaving 
the  details  for  legislative  action. 

Consistently  with  this  view  the  niajctrity  repeal  calls  atten- 
tion to  the  ftu  t  that  while  Judge  i>avis'  bill  ]ir(»puM  S  to 
create  additional  circuit  Judges,  a  bill  drawn  by  Judges 
Blatchford  and  Benedict,  of  New  York,  and  introduced  by 
Mr.  McCook  in  the  House  of  l\ei)res«.  iitaiives,  while  entirely 
coinciding  with  the  Davis  bill  in  its  gxii<  ral  features,  ne\er- 
theleas  differs  in  some  details.  The  bill  introduced  by  Mr. 
McCook  proposes  to  increase  the  number  of  district  judges, 
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and  not  of  circuit  jiul^i-s.  It  inake^  sjk  citie  provision  in 
respect  of  appeals  to  the  proposed  interniefliate  <uurt  in 
admiralty  cases,  and  there  are  other  dittVrences  of  detail 
The  majority  report  does  not  enter  into  a  <Uscus$ion  of  thei<e 
features,  nor  did  it  seem  to  its  authors  i  xjK  ilient  that  this 
AssiK  iatiiiii  should  undertake  to  pass  n]K)n  them,  for  il'Us<ui£S 
already  suggesteti. 

At  tlie  same  time  I  liave  been  specially  recjuested  t<^  make 
some  explanation  in  n-^ard  to  the  details  of  the  Davis  hill^ 
for  the  purpose  of  illustrating  what  would  be  the  practical 
bperation  of  the  general  scheme  favored  by  the  majority 
report.  I'l  ih.ip-  the  best  mode  of  doin*^  this  will  he  to 
avsk  the  indulgence  of  the  Association  wliile  1  read  from  or 
summarize  some  parts  of  tlie  speech  of  Judge  Davis  himself, 
in  the  Senate,  in  advocacy  of  the  bill  reported  by  him  from 
the  Jndii'iarv  Counniltee  of  thai  body. 

As  to  the  compasition  of  the  pro|K>sed  intermediate  Courts 
of  Appeal,  one  of  which  is  established  by  the  bill  in  each 
judicial  eircnit,  he  siiys  : 

"The  proposed  court  will  consist  of  the  Associate  .Justice 
of  the  Sunreme  Court  allotted  to  that  Circuit,  aijd  three 
circuit  judges  thereof,  and  two  of  the  district  ju(l*2:es,  the 
latter  to  be  designated  by  the  order  of  the  court  at  each 
term,  to  serve  for  the  succeeding  term.  Any  four  of  them, 
including  at  least  one  competent  to  preside  [either  the 
circuit  justice  or  a  circuit  judge],  shall  constitute  a 
quorum." 

As  to  the  appellate  juri.sdiction  of  the  proi>osed  interme- 
diate court,  the  bill  i)rovides  in  substance  that  ap]}eals  shall 

lie  to  that  court  from  tlie  tinal  judi^ment  or  decnn*  nf  any 
Circuit  or  District  Court  within  tlie  circuit  in  the  following 
cases : 

1.  Wlicuevcr  an  appeal  or  writ  of  error  now  lies*  from  said 
judgment  or  decree. 
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2.  Whenever  the  amount  claimed  or  value  of  the  property 
in  controversy  exceeds  $500. 

3.  Whenever  a  circuit  or  district  judge  shall  certify  that 
the  action  involves  a  question  of  general  importance. 

These  provisions  ob\"iously  authorize  af)peal8  from  either 

Di.stricl  or  Circuit  Courts  tu  ihe  iuU  riiRHliati'  (  uurt  of  Aj)poals, 
practically  without  n  fcn  ii'  <•  <o  the  amouut  involved,  the 
other  conditions  being  fulhlled. 

Further  summarizing  from  Judge  Davis'  statement^  I  may 
say  that  the  bill  authorize^s  an  aj)j)eal  to  the  new  "Court  of 
Ap[>eals  from  an  interlocutory  order  of  a  Circuit  or  District 
Cburt,  granting  or  refusing  an  injunction,  provided  such 
appeal  be  taken  Trithin  thirty  days,  and  the  case  be  one  in 
which  an  appeal  would  lie  to  the  Court  of  Ai>peal8  from  a 
final  decree  therein  :  but  such  interUn  utory  appi  al  does  not 
meanwhile  stay  proceediugii  in  the  cauise  below.  * 

I  quot«'  lurtlier  hum  Judge  Davis'  remarks  us  follows: 

"It  will  be  perceived  that  the  method  proposes  to  allow 

for  a  review  of  the  action  of  the  Circuit  Courts  in  civil  cases. 
Under  our  present  legishition.  tlie  ap]>eal  jurisdiction  of  tlie 
.Supnmc  ( 'onrt  cannot,  except  in  certain  classes  of  cases,  bo 
exerci!>ed  unless  the  sum  or  value  of  >;r,.()(H)  is  involved. 
This  bill  allo^^-  t<i  tlie  di>-ati-titd  ihe  lret>t  k  <ort  to  an 
appvllate  conn,  uliich,  from  the  mode  of  its  oiLiaiiization, 
will  1m-  peculiarly  well  adapted  for  the  exerci.M-  ol"  the  hijrh 
trust  conuiiitted  to  it.  Its  member.^  will  undoubtedly  be  able 
and  ex[)erienced  jurists,  selected  from  the  circuit,  and  con- 
vei*sant  with  the  j»ractice  which  there  j>revails." 

Another  and  important  provision  of  this  bill  allows,  for 
the  first  time  since  the  courts  of  the  United  States  were 

established,  an  appeal  from  the  Circuit  Court  in  criminal 
cases.  At  prc^sent,  as  is  well  kiiown,  a  criminal  <  n^^o  can 
never  go  beyond  the  Circuit  Court  uideins  upcm  a  ccrtilicute  of 
a  division  of  opinion.  This  anomaly — and  a  great  anomaly 
it  is,  that  the  liberty  and  life  of  the  citizen  are  made  to 
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depend  upon  the  jud^rnient  of  a  court  of  first  instance,  when. 

in  resj)oct  of  liis  jno|H'iiy  ri^lit««,  pii»vitktl  uiorv  than  $.">,<iUO 
is  in  dispute,  lie  is  entitled  to  an  api)eal — the  new  bill  pro- 
pones to  remedy  by  granting  the  right  of  ap|>eal  to  the  new 
intermediate  court  in  all  criminal  cases. 

Ill  nspoet  of  the  ripht  of  a}>peal  fr(»ni  the  proposed  inter- 
nieiliate  court  to  the  Suj)reine  Court,  I  quote  as  follows  from 
Judge  Davis'  remarks:  and  T  in-ed  not  ask  your  careful  atten- 
tion to  these  provisions,  which  promise,  as  we  believe,  a 
double  advantage :  on  the  one  hand,  by  enabling  the  Supreme 
(.'onit  ht-nafit  1  lu  dispose  promptly  and  satisfactorily  of  all 
its  appellate  husihe>s,  and,  on  the  other  hand,  by  actually 
enlarging  the  right  or  privilege  of  appeal  to  classes  of  cases 
in  which  it  is  now  denied.   Judge  Davis  sa}'8 : 

"  I'ndcr  tlie  jjrovisions  ()f  this  hill  a  writ  of  error  or  an 
appeal  from  every  tinnl  jndixnient  or  decree  of  the  *'('onrt  «>f 
ApjM'al-,"  will,  witliiii  nuc  year  after  U  has  been  rendered, 
lie  to  the  .Supreme  Court, 

1.  Where  the  value  or  sum  of  ^10,000,  exclusive  of  costs, 
is  in  controversy ;  or, 

2.  A  federal  question  is  involved ;  or, 

8.  The  (•(»nrt  certifies  that  the  case  involves  a  h  ^al  <iUestion 
of  suflicient  imp»)rtance  to  nupiire  the  Hnal  decision  of  it  V)y 
the  Supreme  Court.  In  the  tw<»  la>t  im-ntioned  cases  the 
specitic  question  shall  be  certified  to  and  linally  decided  by 
tne  Supreme  Court." 

A  fourth  class  of  appeals  is  provided  for,  namely,  in  patent 

and  copyright  cases  in  e«|uity,  without  regard  to  amount;  for 
the  bill  further  prn\i.l.>  iliat  a  decision  of  tin*  Court  of 
Aj)] teals  uj)on  quchtions  of  fact  shall  he  final  in  all  cases, 
the  facts  to  be  specially  found  if  recpiested  by  either  party, 
excejjt  that  in  patent  and  copyright  ca««es  in  equity  a  review 
by  the  Supreme  Court  may  bo  had.  without  reirard  to  the 
sum  or  value  in  dispute,  upon  (juc»tioji-  Im'iIi  of  law  and 
fact  atrectiag  the  validity  or  infringement  of  tiie  ]>atent  or 
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copyright ;  ;)/vH'iderf,  that  the  Court  of  Appeals  shall  certify 

that  the  question  involved  is  of  sufficient  iiii|iortaiK-e  to 
render  it  proi>er  tliat  a  final  decision  theroot  siiould  be  niado 
by  the  Supreme  Court. 

The  provision  that  the  decision  of  the  Court  of  Appeals 

\i]K>n  a  question  of  fact  shall  be  final,  except  as  already 
stated,  Judge  Davi-;  regards  as  wise  and  salutary,  and  in 
support  of  it  recalla  the  fects  in  reference  to  comparatively 
recent  legislation  concerning  the  duties  of  the  Supreme 
Court  in  adniir;dty  cases,  which,  by  relieving  that  court 
from  finding  the  facts,  as  it  tnrnierly  did,  has  greatly 
assist^*d  the  court  in  disposing  of  that  class  of  controversies. 
In  this  respect  the  new  bill  assimilates  the  duties  of  the 
Supreme  Court  concerning  questions  of  foct  in  all  cases 
(except  as  already  stated)  to  the  practice  already  i)revailing 
on  writs  of  error,  where  the  facts  have  been  found  by  a  jury 
or  by  the  court  by  consent  of  the  parties.  In  other  words,  it 
proposes  to  relieve  the  Supreme  Court  from  perhaps  the 
most  per|>lexi ng  and  difficult  labor  hitherto  imposed  upon 
it,  namely,  the  consideration  of  conilicting  eviclence  and 
determination  of  disputed  questions  of  liict,  by  following  in 
all  cases,  so  far  as  the  Supreme  Court  is  concerned  (except  as 
already  stated)  the  practice  hitherto  pursued  in  actions  at 
law. 

This  general  scheme  admirably  meets,  as  the  majority  of 
your  committee  believe,  all  the  conditions  which,  as  I  have 
ventured  to  suggest  in  beginning  these  remarks,  must  be  met 
by  any  plan  which  shall  propose  an  adequate  remedy  for 

the  delays  in  question.  It  leaves  tlic  one  Suj/rcme  Court 
untouched, — leaves  it  one  body,  to  sit  as  one  body,  every 
member  of  which  shall  be  responsible  for  its  decisions,  and 
shall  personally  take  part  therein.   It  provides,  in  effect, 

that  the  Supreme  Court  and  its  justices  shall  not  be  tempted, 
much  less  authorized,  to  adopt  the  practice  which,  as  I  have 
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pointed  out,  seems  to  be  impliedly  censured  in  the  minoritv 

reporu  lianioly,  of  delegating  to  a  i)art  only  of  the  judge.s 
tlit^  consideration,  and  practically  the  decisioa,  of  any  cause. 
Tills  plan  therefore  obeys  strictly,  the  mandate  of  the^ 
Constitution,  and  its  provisions  fully  meet  what  Mr.  Justice 
blurv  says  was  tlie  distinet  and  imix)rtant  purpose  of  the 
constitutional  provision  c^tablisliing  one  Supreme  Court, 
namely,  uniformity  in  the  decisions  of  the  oourt  of  last 
resort. 

We  think  ^iao  that  this  scheme  provides  for^such  uniformity, 
in  another  and  very  important  way,  far  more  effectually  than 
the  present  plan  or  than  any  other  which  has  been  pro|K)sed, 
because  it  in  fact  enlarges  the  right  of  a]>pe'al  now  existing, 
and  which  is  now  limited  to  cases  of  ^5,00U  and  upwards, 
so  as  to  embrace  every  case  really  involving  legal  questions 
of  general  importance,  even  though  the  amount  in  contro- 
veisy  therein  is  the  minimum  amount  for  "vvliieh  suit  can  be 
brought  in  a  federal  court.  It  tims  nft'ords.  1  repeat,  an 
opportunity  of  appeal,  not  now  enjoyed,  by  suitors  of  every 
class  and  degree,  provided  only  it  shall  appear  that  the 
question  or  questions  of  law  upon  wliich  their  right  de- 
pemls  are  questions  of  such  nature  or  importance  that  tlio 
decision  of  the  particular  case  would  have  some  bearing 
upon  the  uniform  administration  ol  justice  throughout  the 
Country. 

I  am  quite  sure  that  every  lawyer  who  hears  me  will 
agree  that  the  true  functions  of  the  Supreme  Court  of  the 

United  States  is  not  sinqdy  or  c  hit  tly  to  give  to  any  suitor, 
as  bucii,  a  right  to  he  heard  a  second  time.  Tliat  court 
does  not  sit  to  give  litigants  another  chance/'  Its  great 
and  august  function  is,  above  all,  the  one  of  which  Mr. 
Justice  Storv  si>eaks.  namelv,  to  secure  tliat  uniformitv  in 
the  hnal  interpretation  of  the  laws  ilaily  {ulministcred  by  the 
inferior  courts  which  is  so  important  and  necessary  an 
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element  of  justice  itnelf.   I  venture  to  affirm  tliat,  80  &r  as 

that  mat  need  is  reached,  the  highest  timet iuii  of  llie 
SufUciiit- (  oiiil  i>  Uiltilled. 

As  to  tbe  original  juriadiction  of  the  Supreme  Court  there 
is  of  course  nothing  to  be  said.  That  is  eHtabliBhecl  by  tlie 
Coii>titiition.  and  Un  ix-  is  no  (lue^tiou  of  '  modil yin*;  or 
cbaugiiig  that  in  any  respect. 

Another  imiK>rtant  consideration  nith  reference  to  the 
Sapreme  Court  is  this,  that  by  pres<^rYin^  its  unity,  in  s])irit 
and  in  fact  as  well  as  nominally,  and  by  enlarging  the  riglit 
of  appeal,  a^i  the  scheme  supported  by  tlie  majority  rejiort 
piopuses  to  do,  the  most  effective  provision  is  made  not  only 
for  maintaining,  but  for  enhancing,  tbe  dignity  of  that 
au^ni>i  nibiHinl.  and  for  inerea^^iiig  the  eunlidenee  and  satis- 
iaetioii  with  which  suitors  throughout  the  land  shall  receive 
its  decrees.  And  any  plan  which,  by  reasonable  anticipation , 
shouW  imperil  that  result,  would,  for  that  reason  alone,  as  it 
Ju  us,  be  a  plan  wiiieh  should  he  eoudunmed. 

The  scheme  advocated  by  the  majority  report  also  affords 
eflective  and  complete  relief  to  the  Circuit  CourtSv  It  pro- 
vides, as  its  ativucates  are  eonvinted,  judieial  foree  enough  to 
iK-riunn  ])romptly  and  satisfaetorily  all  the  work  of  the 
Circuit  Courts,  and  also  the  business  likelv  to  come  before 
the  new  appellate  tribunal.  The  addition  of  two  circuit 
judges  ui  eaeh  of  the  eireuits,  it  is  believed,  will  aeeuniplish 
this  on<l.  If  more  should  be  needed,  experience  will  demon- 
strate that  fact,  and  will  point  out  to  Congress  such  necessity. 

If  these  con  5nderations  are  further  supported  by  a  reasonable 
]'r<.-j»i\«t  that  tlir  plan  whieh  we  advoeate  will  aeeomplish 
tl^  ^ired  result,  based  upon  actual  experience  of  a  similar 
plan  whieh  has  been  experimentally  successful  in  the  case  of 
olher  courts  suffering  from  similar  emharraasmenis.  it  seems 
to  lis  that  thi'V  furnish  an  unanswerable  argmnent  in  favor 
i>l  the  general  scheme  set  forth  in  the Davis  bill,''  so  called. 
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I  have  already  adverted  to  the  somewhat  peculiar  position 
which  this  Association  occupiej^, — a  body  without  legislative 

or  othtr  authuritv,  in  anv  sense,  and  whose  recuiaiiKiulations 
must  derive  all  their  weight  from  the  eharacter  of  the  men 
who  compose  it,  and  from  the  reasonable  supposition  that 
their  declarations  are  the  result  of  professional  ex|)erienee 

and  skill,  and  of  disinterested  and  eareful  consideration  uf 
the  subject. 

It  is  certainly  desirable  that  the  opinion  expressed  by  the 
members  oi"  this  Association  here  jiresent  should  coincide, 
as  far  as  possible,  with  those  views,  if  we  can  ascertain  them, 
which  are  held  by  our  fellow-members,  in  whose  name  we 
act  and  s{ieak.  If,  then,  it  should  ap|)ear  that,  as  the  resuH 
of  a  careful  and  patient  consitl«  ration  of  this  plan,  it  has 
met  with  general  acceptance  and  approbation, — still  more, 
if  it  should  be  true  that  an  experiment  of  the  same  general 
character,  tried  under  circumstances  so  analogous  as  to 
furnish  a  real  and  valuahle  test  of  its  merits,  has  been  iouinl 
to  realize,  to  the  full,  the  expectations  of  tliose  who  proposetl 
it, — should  not  these  iacts  have  great  weight  in  determining 
what  action  we  shall  take  here  to-dav? 

But  the  fact  is  well  known,  Mr.  President,  that  a  plan,  sub- 
stantially identical  with  tliat  supported  by  the  majority  report, 
was  several  years  ago  a(loi)ted  in  the  state  of  Illinois  for  the 
purpose  of  relieving  the  Supreme  Court  of  that  State  from 
precisely  such  eml»arrassnients  as  we  are  now  considering  in 
respect  of  the  United  States  Supreme  Court,  The  fact  is  also 
well  known,  not  only  to  the  bar  in  Illinois,  but  to  those  of 
us  who  have  nccasioii  lu  kuuw  from  time  to  lime  of  the 
working  of  then-  judicial  system,  that  this  experiment  has 
proved  a  complete  success, — so  complete,  that  those  who 
strongly  opposed  its  adoption  are  now  not  only  satisfied  with 
it,  l)Ut  advuciite  its  application  to  the  Supreme  (  onrt  of  the 
United  States.    I  am  glad  to  know  tliat  one  of  our  members 
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from  that  state,  present  this  evening,  who  is  liimself  familiar 
with  the  workings  of  this  system  in  Illinois,  and  who  had 
much  to  do  with  its  original  advocacy  and  adoption  there, 
will  ^ive  Ufs  th(^  lu  iicHt  of  his  observations  and  ex|M.Tic'nce 
as  a  member  of  tlu-  Illinois  bar. 

Surely,  Mr.  Prei^ident,  if  the  question  before  us  is,  in  fact, 
a  choice  between  two  or  more  plans,  and  one  of  those  plans 
is  not  only  theoretically  approved  by  large  numbers  of 
those  whose  o}>inions  are  weighty  arguments,  but  has  also 
been  verified,  so  to  speak,  by  experienee  sucli  us  tliat  just 
mentioned, — surely  these  are  weighty  facts  in  support  of  such 
a  scheme.  And,  conversely,  the  absence  of  such  experimental 
verification  by  any  other  [)lan,  if  not  an  argument  against 
it,  is  at  least  a  serious  eounterweight  to  any  theoretieul  argu- 
ment in  it^  favor. 

I  have  thus  endeavored,  Mr.  President,  as  briefly  and  clearly 
as  I  could,  to  present  the  principal  considerations  of  a  general 
natuii-  wliit-li  liave  in<lured  u  majority  of  your  committee  to 
j)i  <  <«  nt  the  report  signed  by  them,  Donbticsji  iii  tiie  course 
of  tlie  discussion  there  will  be  opportunity  to  answer  questions 
and  meet  possible  objections  which  ma}'  have  presented  them- 
selves to  the  minds  of  others.  Both  reports  are  before  the 
Association,  and  1  presume  that  all,  or  nearly  all,  w1k>  lu^ar 
me  have  carefully  read  tliem  both.  I  have  not  deenu'd  it 
necessary,  or  even  appropriate,  that  at  this  time  I  should 
undertake  to  anticipate  what  will  doubtless  be  urged,  and 
urgofl  T  am  mre  with  great  ability,  in  l)ehalf  of  the  scheme 
pie&ented  by  the  minority  report,  by  ouv  friends  who  have 
adopted  the  conclusions  which  it  sets  fortli. 

E.  J.  Phelps,  of  Vermont: 

It  is  with  extreme  regret,  Mr.  President,  that  I  have  found 
myself  constrained  to  differ  in  opinion  upon  this  question, 
with  those  of  my  distinguished  associates  on  the  committee 
who  have  signed  the  majority  report. 
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I  have  not  failed,  on  that  account,  to  reconsider  carefully 
the  views  I  had  originally  formed,  and  to  give  attention  to 

the  arguments  in  support  of  theirs;  but  tJie  result  of  all 
the  retiection  I  have  been  able  to  give  U)  the  hsubjcct,  luis 
only  confirmed  the  conclusion  before  reached,  and  expressed 
in  the  minority  report. 

If  the  members  of  the  Association  liave  done  inv  the 
honor  to  read  the  views  there  set  forth,  it  is  unnecessary 
that  I  should  re|)eat  them;  but  as  we  shall  all  agree,  I 
think,  that  this  subject  is  one  of  the  most  important  that 
can  engage  our  uttentiun,  I  may  bt*  cxciisud  for  adtliug 
some  further  suggestions. 

All  parties  concur  that  some  action  must  be  taken  for  tho 

n  lirf  (•(  tlie  Supreme  Court.  That  body  is  at  least  ihice 
years  belaud  with  ita  docket,  an<l  tbe  arrears  are  steadily 
increasing.  Many  plans  of  relief  have  |»een  suggested,  and 
have  engaged  the  attention  of  the  committee ;  but  they  havo 

been  all  thrown  a^ide,  with  the  exception  of  the  two  prL^sented 
in  these  reports, 

Tlie  minority  report,  proposes  that  the  Supreme  Court  bo 
authorized  to  divide  itself  into  brandies  for  the  hearing  of 

such  causes  as  they  may  think  juupcr  lo  be  heard  in  that  way; 
reserving  to  the  whole  court  tlie  duty  of  hearing  constitu- 
tional questions,  and  either  upon  their  oivn  motion  or  upon 
pn'vious  application  of  parties,  such  other  causes  as  they 
mav  deem  necessary  to  V>e  so  heard,  and  likewise  all  causes 
the  argument  of  which  shall  have  elicited  a  serious  dis- 
agreement among  the  judges.  The  practical  result  of  such 
a  plan  is  that  all  causes  involving  constitutional  questions 
must  be  heard,  as  now,  l)y  the  whole  court;  that  in  respect 
to  all  other  causes  it  will  be  for  the  court  to  determine 
whether  thev  need  to  be  heard  bv  the  whole  court  or  may 
lx»  disposed  of  by  a  section  of  it,  with  the  further  right,  on 
'  the  part  of  a  section  hearing  a  case,  to  order  it  reheard  be- 
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fort^  iht  whole  court,  if  it  i?^  foniivl  iRHrssarv  or  drsiniblr : 
and  ail  decisions  of  a  section  to  be  rejiorted  to  the  full 
court  and  announced  as  its  judgment,  unless  a  reargunient 
is  directed. 

It  is  further  recoiiiUifink'd,  tixat  in  coubtitutiiig  thci^c  divi- 
sions of  the  court,  they  should  not  be  made  up  b}'  a  pernia- 
nent  assignment  of  the  jiuljjes,  but  by  what  may  l>e  calkni 
ail  liitereliangtvihK-  di vi:<ion.  from  ximv  Uj  liiuv,  tli*  ronrt 
mav  a^sifjn :  an<l  liiat  the  bii2>iiie5?s  ^Inill  not  l»r  distrihuti'd 
by  subjects,  but  by  its  order  on  the  docket,  so  that  the  juris- 
diction of  both  tribunals  should  be  general. 

The  \)hm  Hiil>iintt«  il  liv  the  nuijorily  of  thi*  coiiiiaiiu  is 
to  toustitutc  an  intcrnuMliate  apjKdlate  court  for  each  cir- 
cuit, to  consist  of  the  judge  of  the  Supreme  Court  for  the 
eireoit  in  which  it  sits,  of  the  circuit  jvuliri  s  for  the  same 
finuit,  and  two  dir-trict  judges  to  be  (Ksignatod  for  the 
pur^iose;  that  court  to  entertain  iu  the  lirst  instniicr*  the 
entire  appellate  jurisdiction  from  the  Circuit  and  district 
Courts,  sjo  that  all  appeals  must  come  in  the  first  instance  to 
that  trii)unal :  then  a  second  ai)[)ial  to  In,  allow  t  d  from  th(  in 
to  the  Su[»rcme  Court  in  eases  exceeding  $1(),m(m)  in  amount, 
eases  involving  constitutional  questions,  and  those  which, 
by  the  judgment  of  the  intermediate  court,  shall  be  certified 
as  of  suttieient  ini|>ortanee  for  tiiat  purpojre. 

2)ince  the  foundation  of  our  government  we  have  had  a 
system  of  ajipollate  jurisdiction  which  until  recently  has 
rominanded  universal  approval.  We  have  had  all  appeals 
from  the  Circuit  Court:^  of  the  United  Slates,  iieard  in  the  first 
instance,  as  well  as  in  the  last,  by  the  ^Supreme  Court  of  the 
United  States  at  Washington, 

Is  there  any  lawyer  in  America  \vli<»  would  to-day  |»n>}<u.-r 
to  change  that  '^y^tem,  if  it  were  possiMc  for  the  court  to 
continue  to  discharge  iia  business  ?  Would  any  argument 
of  csonvenience  or  inconvenience  be  thotight  sufHcient  to 
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justify  .Hucli  a  change  ?  1  have  never  heard  buch  a  sugges- 
tion ;  I  should  never  expect  to  bear  it. 

It  is  o]ily  necessity  which  suggests  the  adoption  of  some 
new  |)hin,  wliich  must  necessarily  be  only  a  second  best, 
becausj-  we  arc  already  in  the  (  iijr'ynient  of  the  best,  if  it 
were  only  practical)le  to  continue  it  It  is  only  the  existing 
exigency  that  would,  I  believe^  induce  any  lawyer  to  favor 
for  a  moment  the  projiosition  to  take  any  part  of  the  appellate 
jui i.-iliction  of  the  federal  courts  away  ['vam  llie  Sn|M  i  im^ 
Court  of  the  Unili  d  States.  If  that  l)e  true — ^and  i  venture 
to  say  it  will  not  be  controverted  in  this  discussion — ^then, 
why  is  not  the  best  and  most  natural  remedy,  that  which 
will  enable  that  court  to  continue  to  hear  all  appeals?  We 
all  ai^rcc^  they  8lK)uld  hear  ihcni  if  possible:  and  if  we  can 
put  it  in  their  power  to  do  so  by  a  simple  and  obvious  pro- 
cess, is  there  any  remedy  better  than  that?  Is  there  any 
other  exjiedient  which  can  be  called  the  "second  best"? 

The  statistics  sh<nv  that  if  the  court  should  sit  in  two 
brauciies  of  four  and  live  judges,  they  could  bring  up  the 
arrears  of  their  business,  and  keep  it  up  in  the  future. 

And  it  docs  not  need  to  be  adde<i,  that  if  the  future  in- 
crease of  appellate  business  in  the  federal  courts  should 
become  so  large  tluit  two  branches  cannot  transact  it.  by  an 
addition  of  two  or  three  judges  to  the  present  number  they 
M'ould  be  able  to  form  three  tribunals  in  the  same  way ;  so 
that  the  plan  recommended  in  our  re]K>rt  not  only  meets  the 
prcsi'ut  ditliculty,  but  all  the  probable  or  possible  exigencies  of 
the  t'uiure. 

A  statute  of  a  few  lines — ^without  additional  expenditure — 
with  no  new  judges — ^i>uts  the  court  in  a  situation  to  transact 

all  its  busim»ss  as  at  ]>resent  existing. 

What  is  the  ol)jection  to  it?  It  may  bo  urged  by  gentle- 
men that  the  decision  of  all  the  judges  in  all  cases  is  desira- 
ble, I  heartily  concur  in  that ;  but  experience  shows  us  that 
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we  caiiuot  have  it  any  Ioniser.  What  then  is  the  next  best 
recourse?  Is  it  to  have  ^tiie  appeals  in  ordiuary  cases,  not 
involving  novelty  or  difficulty,  heard  by  a  portion  of  the 
Supreme  Court,  with  the  advantap^e  of  a  hearing  before  the 
wijuie  court  whenever  found  de.siraljl«,  or  is  it  better  to  send 
those  appeals  off  into  the  circuit,  to  a  tribunal  composed  of 
no  greater  number  of  judges,  to  be  raised  by  drafting  out  of 
the  local  forces? 

It  would  be  U!<uaily  impressible  to  get  one  of  the  judges  of 
the  Supreme  Court  to  sit  in  such  a  Circuit  Court,  because  they 
are  all  occupied  in  Washington  from  October  to  May,  and 
the  rest  of  the  time  is  largely  the  simimer  vacation.  This 

wnuld  li'uve  only  the  circuit  jud*;es,  more  or  less,  as  thev  may 
be  create<l  for  the  purpose,  and  the  district  ju<l^es  desi^xnateil 
from  time  to  time  to  sit  with  them*  Is  that  the  tribunal 
whose  judgment  gentlemen  would  j)n^fer  to  the  decision  of 
one-half  of  the  Su|)reme  Court,  sitting  iu  constant  considtii- 
tion  with  the  remainder,  siill  bearing  in  nnn<l  the  provision, 
that  u\Hm  ai»pIication  of  the  parties,  or  upon  their  own  mo- 
tion, that  half  may  direct  any  case  to  be  reheard  before  the 
whole  court?  Can  better  tlecisions  be  expected  fi*om  nine 
courts,  .-ittini^  one  in  inch  circuit  (A'  the  Tnitt d  Stiitts,  far 
apart  from  each  other,  an<i  couii>o»ed  of  this  niisceiiuneous 
an<l  shifting  material,  better  or  worse,  as  it  may  happen ; 
and  then  an  appeal  in  certain  cases  not  distinguished  for 
<lifficulty  or  importance,  but  si  m  |  >ly  V>y  involving  over  $\  0,(HK> ; 
with  the  possibiHty  of  the  allowance  of  an  appeal  in  lesser 
cases,  if  the  judges  ot  tlie  court  can  be  brought  to  believe 
that  it  is  reasonably  probable  their  decision  may  be  wrong? 
Can  there  be  hesitation  among  lawyers  as  to  which  of  these 
[dans  affords  tlie  prospect  of  the  best  administration  of 
justice,  and  the  i>est  .system  ol  general  law? 

It  is  said  there  is  a  constitutional  objection  to  allowing  the 
i^upreme  Court  to  sit  in  branches,  inasmuch  as  the  constitu- 
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tion  requires  that  there  should  be  but  one  Supreme  Court. 
I  have  not  heard  thin  objection  arjartied ;  I  have  not  even  heard 

it  MssiTttMl :  it  is  only  su<,r«i:('st('(l ;   F  invite  its  discu-^itiii. 

Thv  ])rin('i|)lc  of  this  provision  oi  the  constitulioii,  that 
there  shall  be  but  one  Supreme  Court,  is  common  to  every 
common  law  country,  and  to  every  sftate  of  the  Union ;  it  is 
universal,  whether  ex[»ri  s.M  «l  in  the  h  rnis  ut  a  constitution 
or  notf  that  tlu  re  shall  be  but  one  court  of  last  resort  in  a 
common  law  judiciary. 

Our  eonstitution  ilini.  in  u.-in;j,  li»e  phrase,  has  adopted 
no  new  idea,  an<l  created  no  new  law. 

The  constitution  declares  that  "  the  judicial  power  of  the 
Unit<jd  States  shall  he  vested  in  one  Supreme  Court,  and  in 
such  inferior  eouris  as  the  Conj^ress  may  from  time  to  time 
ordain  and  establish."  1  shall  have  occasion  to  quote  further 
from  the  second  section  of  the  same  article,  on  the  subject  of 
appellate  jurisdiction. 

Now,  the  sug^jfestion  is,  that  unless  all  the  judges  of  that 
court,  or  a  majority  of  them  at  least,  participate  in  every 
hearing,  it  ceases  to  be  " one  Supreme  Court."  Let  us  see  if 
that  is  true.  W  hat  constitutes  the  fpiorum  f»f  the  Supreme 
Court  of  the  Tinted  Slates?  Does  any  lawyer  need  to  be 
tohl  that  it  is  the  number  fixed  by  Congress?  If  there  were 
no  constitutional  provision  and  no  legislation  on  the  subject, 
it  mi^lit  l)e  said  that  u  majority  of  the  Supreme  (Vmrt  would 
Ix'  neeesciary  to  a  tjuorum ;  but  the  language  of  the  con- 
stitution in  the  second  section  of  the  same  article  is,  '*ln 
all  the  other  cases  before  mentioned"  (that  is,  all  the 
jurisdiction  of  the  court  except  its  original  jurisdiction.) 
"the  Supreme  Court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Con«iress  shall  make." 

That  lan^ua'^e  lia>  n  ci  ivcd  the  c(>n>tructiv>n  of  tlie  Supreme 
Court  of  the  I'nitcd  fcitates  rei)eatedly,  and  they  have  declartnl 
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tliiU  wliiK'  this  «>:rant  of  appellate  jurisiliction  i«  positive, yet, 
aa  it  i£i  placed  under  the  regulation  of  (*onp:re><s,  the  action 
of  Congretfs  is  necessary,  and  must  he  read  in  connection 

with  iho  (•(institution  in  nnki-  tu  lind  out  wlKjthtr  and  lu»w 
that  jurisdiction  shall  be  exercised. 

Therefore  Congress  have  prescri>H?<l  that  six  judges  i<hall 
constitute  a  quorum.  Five  would  \h}  a  majority,  yet  five  are 
not  a  quorum;  and  it  never  has  Ixen  ijuestioneil  that  it  is 
iu  the  [Mjwer  ot  (.'on*^rejNS  to  prescrilK'  h<»w  nianyjudiccs  sliiil) 
form  a  quorum.  Then,  have  they  i t  he  same  const  itutional 
power  to  say  that  four  or  three  shall  be  a  quorum  as  they 
have  to  say  that  six  shall  be?  Is  there  any  doubt  that  Con* 
gress.  havin<r  the  eon*!titutionnl  jaAV(  i  to  fix  the  quorum, 
may  fix  it  at  any  nuinher  they  tlniik  i)roj)er?  ' 

When  Congress  shall  have  declared  that  four  judges  shall 
be  a  quorum,  sitting  together  to  transact  af>pe11ate  business, 
it  is  not  |)ossihli'  to  maintain  that  there  is  any  constitutional 
objection  to  their  sittinu:  -ueh. 

Suppose  the  "  Davis  bill,"  so-called,  shouUl  be  passed, 
and,  for  the  pur[)ose  of  sending  Suj>reme  Court  judges  into 
tiie  eireuits  to  liohl  this  appeUate  court.  Congress  shouhl 
enact  that  four  judges  of  the  Supreme  Court  sliall  form  a 
quorum  for  hearings  at  Washington,  and  that  the  other  tive 
judges  shall  go  on  the  circuits  to  sit  in  the  ap|)ellate  courts ; 
would  anv  lawver  pretend  that  there  is  anv  constitutional 
ditii'  ulty  in  the  f<iur  jud<r(  s  that  .uc  Idt  at  W  ashington  con-  ^ 
tinuing  the  business  under  such  an  ai ;  that? 

If  then,  these  four  judges  may  sit  to  hear  appeals,  does  it 
make  any  difference  what  the  other  five  are  doing  at  that 
time — whether  thev  are  in  their  circuits,  or  whether  thev 
are  likewise  autiiorized  to  sit  at  Washington  and  hear  another 
class  of  api)eals  ? 

If  these  considerations  dispo-ve  of  this  constitutional  ques- 
tion, as  I  believe  they  do ;  if  they  make  it  apparent  that  the 
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"one  Supreme  Court"  is  placed  altogether  in  the  hands  of 
Congress  as  to  its  number,  its  quorum,  and  its  manner  of 
exercising  ap|>e11ate  jurisdiction  ;  and  that  the  plan  we  pro- 

JM)SL'  is  not  tlio  coii'^triK'tioii  of  two  <  <)urt>.  l>ut  only  i\w  ref- 
lation of  the  manner  in  which  the  one  court  shall  exercise 
its  tiinctions  for  the  furtherance  of  justice,  what  further 
objection  can  be  stated  to  allowing  our  court  to  do,  when 
absolutely  necessary,  w*hat  the  courts  of  England  are  doing 
under  their  present  system  wiili  the  uimost  approbation  an<l 
suecess — to  sit  in  branches  large  enough  to  transact  the 
business,  and  numerous  enough  to  keep  it  from  falling  into 
arrears? 

This  very  (|iu  -tion  was  deeiflod  in  tlie  state  of  New  Jersey, 
whose  eonstitutiou,  in  languuge  ulniost  identical  with  that 
of  our  federal  constitution,  provides  that  there  shall  be 
"  one  Supreme  Court." 

The  Snpreme  Court  of  that  state  foun<l  it  nec t'ssary.  and 
tleemcd  it  proper  fur  the  despatch  of  business,  to  sit  in  ditlcr- 
ent  branches  at  the  same  time;  an<l  the  (]uestion  was  raised 
whether  that  was  an  infringement  of  the  constitution  of 
New  Jersey.  It  was  unanimouslv  held  bv  the  court  that  it 
was  not:  and  that  plan  has  been  in  operation  in  that  stiite 
ever  since. 

What  is  pro})osed  on  the  other  side?  A  series  of  inter- 
mediate ap|»ellate  courts  ma<le  up  of  circuit  and  district 

jud_u;es  substantially:  for  I  dismiss  the  i<i(;i  ilint  a  judije  of 
the  Supreme  Court  can  often  be  fountl  tliere,  in  view  of  his 
other  <lutics. 

The  "Davis  bill,"  as  recommended  in  the  majority  ivport, 
])roposes  to  appoint  two  circuit  jud<xes  in  each  circuit — eigh- 
teen nevvju<lg('s,  their  appropriate  retinue  of  clerics,  mar- 
shals, an<i  subordinates;  and  that,  it  seems  to  me,  consti- 
tutes the  eighteen  most  powerful  arguments  in  favor  of  the 
**  Davis  bill "  that  have  been  brought  forwanl. 
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But  does  anv  man  need  to  l»e  told  that  the  busiue.sb  of 
this  country  cannot  long  continue  witiiout  an  increase  in  cir- 
cuits?  They  are  rapidly  ceasing  to  be  circuits;  they  are 
^ettiiij^  to  be  respectable  jiortions  of  a  continent.   At  present 

tin-  I'niii  tli  (  'ircuit  iiichidt's  Marvlaii<l.\\\'*<t\'ir<riiiia,A'irpnia, 
North  and  South  Carohna :  The  Filth,  (ieorgiu,  Flori^hi, 
Mississippi,  Louisiana,  Alabama,  and  Texas;  the  Eighth, 
Minnesota,  Iowa,  Missouri,  Kansas,  Arkansas^  Nebraska,  and 
Colorado.  Thoy  must  he  increased  in  nunihcr  for  tlie  sake 
of  the  cinuil  hiisimss.  irrespeetive  of  this  matter  of  a[>pel- 
late  jurisdietion.  But  whether  inereaso<l  or  not,  is  there  a 
lawyer  having  business  in  the  federal  courts,  or  any  jmlge 
on  the  federal  l)eneh  who  does  not  know  tliat  the  present 
ju<Iicial  for<  «'  is  ahotrt-ther  ina(K  (juate  to  dischar^'^e  the  [)resent 
judieiul  duty  in  the  cin  uits  ?  Yet  you  would  impo.se  upon 
them  the  additional  duty  of  holding  an  appellate  court  of 
universal  jurisdiction,  consisting  of  not  less  than  four  judges, 
to  lie  forme<l  out  of  the  eirciiit  and  district  judut  s,  with  the 
additifjn  of  only  two  new  judges  in  each  i  ire  nil.  The  re- 
iuforeeiueut  would  Ijc  entirely  iua(h'<iuate  to  enable  the 
judges  to  |)erform  these  new  duties  in  addition  to  the  present 
duties.  It  cannot  be  done.  This  is,  therefore,  but  the  enter- 
lUiS  wedge.  Instead  of  two  new  judtjes  in  each  circuit,  you 
will  luive  to  furnish  four;  and  instead  of  nine  circuits,  we 
shall  most  of  us  live  to  see  the  dav  when  the  number  will 
be  eighteen. 

But  suppose,  now,  you  have  your  cin  uil  supremi-  courts  in 
operation,  with  a  sufficient  number  of  judges,  what  follows? 
What  course  and  character  of  decision  is  to  be  ex})ected? 
Would  it  possess  the  uniformity  which  my  friend  (Mr.  Ilitch- 

eui  k)  tells  us  Judire  St<My  deemed  so  ini[M>n<nit?  \\'«>uM  it 
be  sucli  a  salutary,  uniform,  equal,  and  consistent  adminis- 
tration of  the  law  as  would  commend  it'^elf  to  the  confidence 
of  the  people  ? 


Digitized  by  Google 


42  AMRBICAK  BAR  ASHOOIATION. 

Wlittt  variety  of  law  is  not  to  be  anticipated  from  nine 
separate  courts,  rapidly  inereasiii.i»  to  l  i^hteen,  sitting,  not  as 
in  Illinois,  sulv  ]»y  si<l('.  but  si-attcixd  over  tlie  hmiflth  of 
the  country,  from  Maine  to  California — in  debtor  states  and 
in  creditor  states,  in  " liard  money  "  states  and  in  "green- 
back" states,  in  Xorthern  states  and  in  Sonthern  states, 
in  KasttTii  and  in  A\\'stt^i  n — j)ivssiMi  and  (•i)ntrolU'd  evcrv- 
wluTi'  bv  intviesits  .so  <livers«^'.  bv  traditions  so  diiierent,  bv 
political  sentiment  so  iiostile,  by  local  institutions  so  multi- 
form, by  cor]>orate  influences  so  ]M»werful? 

\\  iiai  lawyer  of  cxporienii'  dot's  not  know  Imw  com jjU  luly 
the  law  of  the  land  is  a  reflex  of  the  spirit  of  the  land — of 
its  institutions,  its  traditions,  its  customs,  its  views — or  how 
stronijfly  it  is  controlled  by  pojMilar  feeliiiLi  and  local  interest?? 
What  con<lition  ot  the  law,  1  beg  to  know,  should  we  bnve 
bad  immediately  preceding  and  succeeding  the  war  of  the 
Rebellion,  fmm  such  courts  as  are  now  }>rojK)sed,  contrasting 
the  decisions  of  the  courts  in  South  ( 'arolina  for  instance  with 
thoi>e  in  MassjaciiU.setts  ?  Can  wu  reasonably  lio]ie  from  sjueh 
tribunals  a  homogeneous  system  of  law,  a  uniform,  har- 
monious course  of  decision,  or  is  it  likelv  to  be  a  svstem  of 
law  under  wbicli  a  ni.ni  w  ho  has  a  case  in  one  circtiit  -ball 
recover,  while  hi.s  lu  i^h I H>r  across  the  line,  with  the  same  ca.so 
in  the  other  circuit,  .shall  fail ;  under  which  the  federal  law 
shall  be  one  thing  here,  and  another  thing  there? 

it  iia^  seemed  obvious  to  Us,  that  the  creation  of  such  a 
number  of  indejx^ndent  supreme  courts,  from  whom  ap))eal8 
lie  onh'  in  exceptional  cases.  Mill  break  up  into  discord  and 
fragments  that  system  of  fe(lcral  law,  which  some  lawyers 
are  beginnmg  t<»  re^^ard  as  the  la>t  iiope  of  the  admini.stra- 
tion  of  justice  in  this  country.  The  growing  power  of  great 
corponitions.  and  the  o])cration  of  other  causes  which  I  nee<l 
not  ivhearsc.  have  sliaktMi  tin-  conlirlence  of  the  American 
people  in  the  decisions  of  many  of  the  s>iate  courts ;  and  that  • 
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is  the  reason  why  the  docketii  of  the  federal  courts  are 

to^y  overflow!  1 1 tliat  is  the  otrasicni  of  the  ciiormuus 
incTt•a^o  of  tlieir  business  in  the  laf>t  Ua  or  lUu  i  ii  years. 

The  most  precious  judicial  |K)Sf<e$«%ion  we  have  is  the  system 
of  federal  law.  If  its  UHefulnesR  is  to  eontinue,  it  must  be 
prr'scrveil  in  its  iiitffrrity,  m  it  -  unilMimiiy,  in  its  consistency, 
iH>tiiat  every  man  aui  feel  that  tli<  J  notice  that  is  applied  to 
hb  neighix>r,  is  C(|uaUy  applied  to  himself. 

What  ^ntlemanof  experience  at  the  bar,  ii|>on  thoujrhtftil 
wn>;iii*-ration — not  upon  a  mere  su«j:j;esti<>ii  of  convenience 
or  ex[>cdicnev,  but  upon  relleetiou  will  l)eiieve  that  this 
proposed  plan  is  consistent  with  the  probable  preservation  of 
the  inte^ty,  the  harmony,  or  the  value  of  the  federal  law 
of  uiir  cMiuitrv? 

Pressed  bv  these  considerations,  two  observations  have 
been  made  in  reply  by  our  friends  on  the  other  side.  JVrirf, 
That  the  rlant^er  of  cimllictiiiL!  mikI  irivconcileable  <lecisions 
will  Ix'  obviated  by  tiie  proposed  pro\  ision  authorising  the 
circuit  appellate  courts  to  allow,  in  their  discretion^  an  a])peal 
to  the  Supreme  Court  in  any  case,  without  regard  to  amount, 
where  the  (juestion  involved  apjiears  to  be  of  sufficient 
<ii{iieulty  and  importance.  Secotul,  That  if  the  »Sui)reme 
Court  shall  sit  in  separate  branches,  as  we  propose,  there 
would  be  danger  of  a  similar  conflict  between  the  decisions 
of  the  (lifierent  branches.  Neither  of  these  suggestions  will 
]>rove  to  be  well  founded. 

In  cartes  involving  less  than  $10,000,  the  ap{)eal  (except 
upon  constitntional  questions)  would  not  l)e  a  ri^ht,  but  would 

rest  in  the  discrelii»n  of  the  judge,  in  view  of  tlie  diltieulty 
and  doubt  attending  the  questions.  My  own  exjK'rience  has 
not  been  that  judges  who  have  made  decisions,  have  often 
been  eai<y  to  persuade  that  they  were  probably  wronj?.  An 
ajijK'ul  should  always  be  regarded  as  a  matter  of  right  ;  sub- 
ject, of  course,  to  a  reasonable  limitation  as  to  amount,  to 
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prevent  the  higher  court  being  harrassed  by  frivolous  con- 
troversy. That  is  the  cardinal  idea  of  all  appellate  jurisdic- 
tion. It  should  be  a  matter  of  right,  and  at  the  option  of 
the  party,  not  of  the  court. 

•Any  system  of  appeal  by  favor  of  "the  court,  to  be  granted 
<jr  refused  at  discretion  or  at  will,  is  but  a  mockery.  It  leaves 
to  thti  court  the  ubboiutc  power  of  linai  decision,  which  the 
policy  of  our  law  accords  to  no  judge,  except  in  cases  too 
small  to  justify  apj)eal. 

If,  on  the  other  hand,  this  provision  is  to  be  so  liberally 
construed  by  the  jud^e:^  as  to  allow  an  appeal  whenever  it  is 
demanded,  then  as  many  causes  as  ever  will  pass  to  the 
Supreme  Court,  and  no  relief  to  that  body  will  be  obtained. 

And  it  is  to  be  borne  in  mind  that  the  limit  of  $10,000, 
below  which  no  appeal  an  of  right  Is  allowed,  comprises  the 
great  mass  of  controversies  and  questions  that  come  before 
the  federal  courts. 

In  the  conclusions  reached  bv  two  di  tie  rent  branches  of 
the  Supreme  Court,  there  would  be  no  possibility  of  coniUct. 
These  branches  would  sit  at  the  same  place  and  time, 
in  dailv  intercourse  and  consultation.  The  decisif)ns  of 
both,  a.s  they  would  have  to  be  re]>orted  to  the  lull  bench 
before  being  promulgated,  would  necessarily  be  known  to  all 
members  of  the  court  before  they  were  announced.  In  fact, 
they  would  not  be  announced,  unless  the  other  membeis  <»1* 
the  court  were  prepared  to  adopt  them.  A  doubt  «>n  that 
point  would  at  once  produce  a  reargument  before  the  whole 
court.  And  there  could  be  no  such  thing,  under  these  cir- 
cumstances, as  a  decision  l»v  one  branch  one  wav  and  bv 
another  brancii  in  contiictwith  it, especially  as  the  arrange- 
ment of  judges  in  the  diti'erent  branches  would  not  be  per- 
manent, but  would  be  changed  from  time  to  time. 

It  is  in  order  to  jruard  apiinst  the  ialiuite  mischief  of 
contiieting  and  Huctuating  decisions,  that  the  wisdom  of 
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the  constitution  re<juiros  one  Supreme  Court."  We  of  tlie 
minority  are  contending  for  the  esv^nce  and  the  spirit  of 
that  provision — that  there  fthould  be  one  Supreme  Court  in 
reality  and  in  substance  as  well  as  in  name.  While  our 
friends — who  "cavil  on  the  ninth  pan  of  a  hair."  lest  tife 
theoretical  unitv  of  the  court  .*<hall  l)e  infringed  if  everv 
member  of  it  does  not  personally  participate  in  every  hear- 
ings— ^would  set  up  nine  or  more  Supremo  Courts,  widely 
a.-under.  each  iniictically  of  the  ln5?t  resort,  so  far  as  the  great 
mas.-*  of  the  business  is  concerned.  1  venture  to  assert,  .«4ir, 
that  such  an  experiment,  however  convenient,  would  prove 
disastrous. 

It  ni.iy.  indee<l,  well  be  diaibtt  <1.  w  hether  upon  the  true 
construction  of  the  constitution,  any  part  of  the  appellate 
jurisdiction  given  to  the  Supreme  Court  can  be  taken  away 
from  it,  and  conferred  u)>on  the  "  inferior  courts  that  the  Con- 
gress may  from  time  to  time  ordain  and  cstaV>lish."  The  lan- 
guage is,  "in  all  the  other  cases  before  mentioned"  (tliat  is,  in 
all  ca-^es  to  which  the  judicial  power  extends,  except  those  in 
which  the  Supreme  Court  has  original  juris<hction),  "the 
Supreme  Court  tthaU  hm^e  ap()el1ate  jurisdiction,  with  fuch 
exceptions  and  under  such  regulaliuns  as  the  Congress  shall 
make." 

The  reason  of  this  provision  is  obvious.  It  is  that  the 
judicial  power  shall  have  one  head— one  court  of  last  resort, 

in  which  the  law  shall  be  imiformly  declared.  What  is  its 
construction?  Does  it  mean  that  the  Supreme  Court  shall 
have  appellate  jurisdiction  in  all  cases,  except  where  Congress 
shall  think  proper  to  confer  that  appellate  jurisdiction  upon 
the  inferior  court.s,  so  that  there  maybe  various  ai»pellate 
courts  of  la>t  resort?  or  doe^  it  nimii  that  the  apjiellate 
ju!  isdiction,  so  far  as  it  exists  at  all,  with  the  exception  only 
of  those  cases  in  which  it  is  refuseil  altogether,  shall  be 
vested  in  the  Supreme  Court  of  the  United  States,  under 
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such  regulations^  as  to  tlie  manner  of  its  exercise,  as  Congress 

may  pre.scribe?  That  Conirres.s  may  restrict  and  rL'<;ulate tlie 
appoliule  jurisdiction,  is  plain.  Can  they  transfer  it  to  the 
inferior  courts  ?  If  thev  mav  do  so  in  part,  tiien  bevond 
question  they  may  do  it  in  whole ;  they  may  take  away  all 
the  appellate  jurisdiction  of  the  Supreme  Coni  t.  and  leave  it 
only  the  barreji  lunction  of  iis  lew  and  rare  cases  oi  original 
jurisdiction.  They  might  virtually  legislate  the  court  out  of 
existence,  and  completely  deprive  it  of  its  power  to  de- 
termine constitutional  rjucstions.  by  takini:  away  tlic  a]»]»ellate 
jurLsdiction  through  which  alone  such  (questions  can  bo 
brought  belbre  it,  I  cannot  believe  that  constitutional 
lawyers  would  regard  such  a  conclusion  as  sound  or  safe. 

JUit  supi>ose  that  we  interpret  the  constitution  to  mean  that 
the  ap|>ellate  jurisdiction  may  be  thus  divided  and  carved  up, 
and  the  larger  part  of  it  sent  to  the  inferior  courts;  then, 
when  that  has  been  accomplished,  \\  hat  is  the  result?  What 
becomes  the  function  of  the  Supreme  (  ourt? — To  sit  with 
dignity  and  ceremony,  to  hear  only  cases  involving  more  than 
$10,000  in  amount ;  not  those  presenting  questions  of  im- 
portance or  difficulty,  but  those  involving  the  controversies 
of  tlu^  very  wealthy.  How  large  a  jiroportion  of  the  cases 
pending  to-day  in  the  federal  courts,  involve  more  than 
$10,000  in  amount? 

The  cases  of  thai  magnitude  are  priiu  i}>ally  those  of  the 
great  corporations,  whose  existence  and  whose  extension  is 
alre^^y  a  subject  of  the  gravest  foreboding  among  reflecting 
men.  Their  enormous  power  is  the  coming  cloud  in  our 
sky.  You  virtually  set  astde  the  Unite<l  States  Supreme 
Court  to  l  )e  a  tribunal  fur  the  use  of  such  corporations,  and  of 
those  wealthy  men  whose  controversies  involve  a  larger  amount 
than  nine-tenths  of  our  people  accumulate  in  a  lifetime. 

No  longer  the  Supn^iie  Court  of  the  constiiulion.  npcn  to 
tlie  whole  people,  but  the  special  court  of  the  railroad 
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niugiiatt'si  and  other  uwu  of  tliai  stamp,  and  of  the  riili 
coqiorations.  Wliat  follows ?  In  my  judgnnait,  a.s  sure  as 
niglit  succwdtj  day,  when  that  time  arrives,  the  hohl  of  the 
court  upon  the  esteem  and  conlidencc  of  the  American  ponplo 
will  perish. 

When  its  dtK»r8  are  elosed  to  tin  Lneat  mass  of  the  jienple, 
when  it  ceatH.'s  to  tran^uiet  their  busine^j8,  and  in  set  aside  as 
peeuliarly  a  rich  man's  court,  it  will  sink  in  tlie  estimation 

of  the  people,  and  beeume  an  objeel  of  jealousy,  aversion, 
and  di.strust. 

Once  make  any  institution  in  this  country  i)ermauently 
unpopular,  and  its  destruction  is  but  a  question  of  time. 

Public  opinion  is  ultimately  irn^sistible.  That  is  the  only 
iihiinaie  ioumiaii(»n  of  everv  institution  we  liave.  ami  one 
til  ft  attem|>ted  to  be  founded  or  sustained  u{K)n  any  other 
basis,  is  the  house  that  is  built  u|K)n  the  sand. 

We  know  how  many  times  the  Mi-  i^estiou  has  been  made 
on  tlM'  floor  ot  ('oni;n>s,  that  it  was  not  the  true  function  of 
the  Supreme  Court  of  the  United  States  to  determine  con- 
stitutional questions,  except  so  far  as  they  affected  the  rights 
of  litigants ;  ami  that  the  judgment  of  that  court  ujK>n  such 
rjuestions  was  not  to  he  taken  into  account,  c»r  to  stand  in  the 
way  of  the  kjiislative  branch  of  the  governujcnt.  That 
suggestion  alwiiy  comes  forward,  when  the  constitution,  as 
expounded  by  the  courts,  stands  in  the  way  of  party  schemes 
or  ] popular  excitement.  But  it  has  been  put  down  hitherto, 
l»y  jHihlic  o})inion,  whicli  h;i<  stood  fast  In  thi  nlvn  that  the 
very  .Hheet-unchor  of  our  goveriinient.  was  the  power  of  that 
court  to  restrain  the  executive  and  legislative  branches  from 
infringing  the  CHmstitution. 

Would  any  wise  man  di^ire  to  st*e  that  |)owcr  withdrawn  ? 

Head  the  ixislory  of  the  last  three  months  in  ('on_ui('s.s. 
Doesanv  one  desire  that  should  ha  the  la.it  tribunal  in  this 
countrv  to  determine  what  is  and  what  is  not  within  the 
jirovisions  of  the  constitution  ? 
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Would  any  man  feel  safe  if  there  no  longer  existed  any 

ref«traint  upon  Con^iicss.  on  constitutional  pounds  judicially 
(iekriuined  ?  i  iliink  not.  Once  take  away  from  tlie  court 
the  strong  support  of  public  confidence  iand  esteem, — once 
bring  the  people  to  believe  that  it  exists  no  longer  of  them 
or  for  tliem,  but  only  to  sul»scrve  the  pur|>o!^es  of  a  class 
which  thev  distruht  and  fear, — that  there  is  one  court  ot  last 
resort  for  the  rich,  and  another  for  those  who  are  not  rich ; 
and  then  establish  the  proposition  now  contended  for,  that 
the  jurisdiction  of  the  coiirt  may  he  taken  away  by  Congress 
and  conferred  upon  more  po])uljir  trilrinials,  anci  the  power 
and  usefulness  of  that  eminent  tribunal  will  rapidly  perish. 
It  may  continue  to  exist  in  name,  but  in  name  only. 

Tt  is  true  that  tlie  present  limit  ol'  the  Suprt  nic  Court 
juriisdictioii  is  $5,000,  but  1  venture  to  say  there  is  no  lawyer 
in  the  country  who  would  not  declare  that  limit  to  have 
been  felt  oppressive.  It  has  only  been  acquiesced  in  because 
it  \va-  ))tlicved  to  be  unavoidable,  bv  reason  of  the  accumu- 
lation  (jf  business.  If  it  ciuinot  be  set  back,  as  it  should  be, 
where  it  once  was,  do  not,  at  any  rate,  let  it  be  increased, 
and  increased  to  such  a  sum  as  will  turn  out  of  tlie  Supreme 
Court  the  ^;reat  mass  of  our  people. 

I  am  aware  that  the  argument  of  convenience  has  carried 
away  many  persons,  in  the  active  canvass  that  has  been  made 
in  favor  of  this  bill :  and  the  interest  of  the  localities  that 
exjMH-t  to  obtain  these  new  courts,  and  the  |>orsonal  elloris  of 
those  who  may  ex{)ect  appointments  under  it,  have  had  a 
considerable  effect  in  favor  of  the  scheme  it  proposes. 

It  is  not  to  be  denied,  that  to  many  counsel,  1  ht  >e  pro|)Osed 
courts  woulcl  1)0  more  convenient  than  having  to  go  to 
Washington  to  argue  appeals.  But  if  that  were  all  there  is 
of  this  question,  it  would  be  altogether  beneath  the  level  of 
the  appropriah  action  or  in<piirv  of  this  body:  it  would 
hv  a  mere  matter  of  regulation  of  detail,  not  worth  our 
while  to  interfere  with. 
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Wk'ulinay  have  to  argue  an  appcui  in  liic  lederal  <  .nirt, 
it  would  unqueistionably  be  easier  and  mare  a^^reeablc  for 
me  to  go  to  New  York  or  to  Boston,  than  to  Waslnngton ; 

ami  a*;  we  fartlier  West,  this  consideration  in  felt  to  a  much 
gr^UT  ixiciit. 

But  are  there  not  considerations  in  respect  to  the  admini^- 
tration  of  our  judicial  system  at  large ;  the  true  construction 

of  till  uiii.>iituti<']i :  it.s  wise  a|>j>lication  to  the  administration 
of  jiLstice;  the  future  of  the  bujircmc  Court  itiieif,  which  all 
must  agree  should  not  in  the  least  degree  be  imperilled  in 
public  estimation ; — ^is  there  not  something  in  all  this,  that  is 

of  more  ennscijuence  than  any  question  of  the  expense  or 
tinie  of  eouiibei  ? 

Is  not  the  proper  and  jiermanent  administration  of  justice 
of  moie  inii)ortanoe,  than  any  matter  of  mere  convenience? 

I  sh<iui(l  ask  your  pardon  lor  occupying  no  mucli  of  your 
time  aod  attenti<m. 

I  have  no  personal  feeling  about  this  bill;  it  is  nothing  to 
me  nor  to  my  associates,  who  agree  in  these  views,  more  than 
to  aiiv  otlicr  citi/.ens  ;  we  have  engaged  in  no  cau\  .i<"^  on  the 
subject,  nor  have  we  attempted  private  1\  to  inlhienc-c  any 
man's  opinion,  nor  the  action  of  any  association  or  legislature. 
But  as  lonp  as  the  duty  of  examining  the  subjiH't  was  cast 
urM>ii  IK  uiisoiiLdit,  bv  vour  action,  we  have  It  ll  it  to  Ik*  hut 
a  proper  discharge  of  that  duty,  In^wcver  imperfect,  when 
an  expression  of  opinion  is  asked  from  you  that  may  have 
weight  in  Congress  and  elsewhere,  to  en<leavor  to  bring 
before  you  as  clearly  as  possible,  llie  considerations  which  we 
believe  ought  really  to  be  decisive. 

C.  C.  Bonney,  of  Illinois,  said : 

Mr.  President, — I  have  been  reijuested  to  follow  the 
learned  gentleman  (Mr.  Phelps)  who  has  just  concluded  his 
remarks  on  behalf  of  the  minority  re])ort. 

Conscious  of  the  fact  that  the  time  which  can  l)c  devoted 
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to  this  discussion  must  necessarily  bo  limited,  and  that  there 
are  prf)bably  several  other  gentlemen  who  will  feel  it  a 

♦  luty  t»>  cxpR's^<  their  vii-ws.  I  .<hall  t'lidfavor  to  comii'iise 
into  the  In  icfVst  compass  what  1  feel  called  uiK)n  to  Jiiay  in 
support  of  the  majority  report, 

T.i't  nil'  liisl  >ay  tli;it  oriiiiimlly  all  tliv  l)ias  of  uiy  iiiin<l 
was  in  favor  of  the  .sc  lu  nic-  set  forth  in  the  minority  rojxirr. 
W  hatever  prejudice  1  had  was  opposed  to  the  ap])eilate 
court  svstem,  and  it  has  onlv  been  after  the  most  careful 
and  patient  examination  of  the  sul)j(  (  t,  now  continued  for 
j<i'V<  ral  years,  that  1  Ijave  eonie  to  a  di^liherate  eoiivictiou 
that  the  lirst  iniiawssioii  I  ciitertaiiKMl  in  regard  to  the  sub- 
ject ou«;ht  not  to  prevail,  but  that  the  only  practical  measure 
of  relief  for  the  courts  of  the  United  States  is  to  be  found 
ill  sonic  method  snl»stantially  sneh  as  that  contained  in  tlie 
bill  |»rr-(  iited  in  the  United  8tate.i  Si;iiate  by  the  di.stin- 
guished  senator  from  Illinois. 

The  state  from  which  I  come  (Illinois)  has  suffered  all  the 
evils  of  an -overcrowdiniGf  of  its  highest  judicial  tribunal  by 
a  ma>s  «»t  Vui>iiu  I)ey<»n(l  the  wnrkiiiM;  capacity  of  its  jvidjies. 
It  tried  an  experinn nt  which  1  tru-i  will  not  be  rej)eate<l  in 
any  other  of  the  L'nited  States.  The  judges  of  the  court  of 
last  resort,  when  the  cases  before  them  rapidly  increased, 
inidcrtook  to  keep  up  with  th(*  business  and  dispose  of  tlio 
cases  by  dividing  anionic  iliem  such  time  as  they  could  give. 
What  was  the  c( >nse<iuence  ?  It  was  what  must  inevitably 
result  from  such  a  state  of  affairs — ^a  deterionition  of  the 
work  of  the  court,  and  a  consequent  lessening?  of  the  esteem 
in  \vln<  li  ii  was  lieM  in  the  couiimniity  \\h<M"e  it  proiiouiiccd 
its  judLinients.  Hut  at  lengtii  a  system  was  adopted  tliat  ha.s 
been  foun<l  entirely  ailequate  to  remedy  the  evil.  I  refer  to 
the  establishment  of  an  Appellate  Court  in  tlie  State  of 
Illinois,  upon  substantially  the  same  principle  as  that  con- 
tained in  the  Senate  hill. 
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TJiere  w;i<  ai  \\v>\  n  fjenenil  ]>reiu(lice  of  tlie  prnfcs- 
sioii  ttgaiiiist  the  cstubiishmciit  oi  liiat  court.  Mniiy  <»f 
the  arguments  made  here  against  the  proposed  United 
States  Court  of  Appeals  were  urged  agamst  the  Illinois 
tribunal.  It  was  said  it  would  be  another  obstarle  in  the 
road  to  the  court  of  la^t  resort,  would  double  cxpc  jim  -  of 
court  ofhcials,  and  multiply  fees  to  be  paid  to  couiiseL 
Other  objections  were  raised,  it  was  claimed  that  the  inter- 
mediate  court  would  settle  nothing,  and  that  its  decisions 
would  be  conflicting  in  the  different  districts. 

When  you  bear  in  mind  the  magnitude  of  lilinoi.s — its 
one  hundred  and  one  counties,  its  enormous  increase  in 
j>opulation  and  wealth,  the  great  amount  of  commerce  con- 
centrated at  its  chief  mart — you  may  estimate  the  variety 
and  extent  of  busims-  in  its  courts,  'i'he  appellat<'  <  ourt 
sy.item  has  proved  a  practical  success  in  that  state.  It  has 
remedied  the  diiliculty  and  has  prevented  its  recurrence. 

No  measure  of  relief  which  can  l)c  adopted  with  reference 
to  the  I  nited  States  courts  will  fully  meet  the  re<|uirements 
of  the  occasion  unless  it  provides  not  only  for  the  present, 
but  also  the  future. 

In  that  opinion  I  think  we  all  ai^rre.  It  is  confessofl  on 
l-«.tli  that  the  circuit  judges  provided  a  few  years  ago 

for  the  nine  judicial  cin  uits  are  now  overworked  in  their 
respective  courts,  and  the  time  is  not  very  far  distant  when 
tliey  will  be  quite  unable  to  dispose  of  the  cases  now  so 
raj)i<lly  accumulatiiig.  There  is  as  umk  li  necessity  for  relief 
of  the  (.  irciiit  and  District  courts  ot  the  Supreme  tribunal. 
The  plan  of  the  majority  report  provides  tor  that  contingency, 
and  I  venture  to  say  that  if  the  proposed  increase  should 
at  once  be  carried  into  effect,  a  large  ]  portion  of  the  time  of 
the  new  judges,  at  least  li.iU  ul  it,  would  l*e  rctpiirctl  in 
the  discharge  of  circuit  and  district  duties.  As  was  stated 
by  the  learned  gentleman  from  Vermont  (Mr.  Phelps),  a 
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large  portion  of  the  cases  in  the  United  States  courts  are 
those  involving  great  and  overshadowing  interests  that  can- 
not well  be  dealt  with  by  the  tribunals  established  in  the  sev- 

vn\\  states.  And  it  is  obvious  that  the  business  of  the  national 
courts  must  hirgely  increase.  The  regulation  of  inter-state 
commerce,  and  the  cases  which  will  arise  in  the  course  of 
the  transportation  business  alone,  will  crowd  the  national 
tribunuls.  The  ])i>\vers  of  the  ^reat  carrviiig  corporations 
are  greater  than  those  of  some  of  the  states,  and  only  the 
authority  of  the  nation  is  strong  enough  to  protect  the  rights 
of  the  people.  And  there  are  other  sources  from  which  other 
cases  must  arise,  but  liiL  lime  and  the  occasiuu  forbid  evt*n 
their  enumeration. 

There  is  one  provision  of  the  Illinois  Appellate  Court  Act 

that  1  think  it  would  be  an  improvement  to  add  to  the  pro- 
posed appellate  court  system  of  the  United  States,  tliat  is, 
a  provision  that  ct>nstitutional  questions  and  others  of  the 
liighest  character  should  not  go  to  the  Ap{)ellate  Court  in  the 
first  instance,  but  should  be  taken  directly  to  tlu-  roin  t  of 
bust  resort.  That  provision  saves  the  expense  and  drlay  of 
taking  tlirough  the  intermediate  tribunal  cases  which,  from 
their  magnitude  or  the  nature  of  the  questions  involved,  are 
morally  cLilain  to  go  to  the  Su|)reme  Court  at  last. 

It  is  argued  that  a  tliviiiion  of  the  Supreme  Court  of  the 
United  States  into  sections  would  answer  the  requirements 
of  the  present  businesw  before  the  courts;  but  it  seems  to 
have  bel  li  ovcrlookcii  by  our  learned  friend  (Mr.  Phelps) 
that  if  the  plan  of  the  minority  is  carried  out,  it  will  still 
leave  upon  the  Supreme  Court  all  the  responsibility  of  the 
entire  mass  of  business  before  it. 

it  is  said  the  court  can  dispose  of  its  business  by  sitting  in 
sections,  each  taking  the  cases  assigned  to  it,  with  a  proviso 
that  certain  cases  shall  come  before  the  full  bench.  But 
nmch  time  would  be  taken  up  in  exainining  ibe  eases  so 
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far  as  to  determine  whether  or  not  thev  are  of  a  nature 

which  requires  thai  tliey  sjhoiihl  be  heard  hy  the  entire 
fourt. 

It  iHH.'ms  to  me  that  18  a  difliculty  which,  standing  by  itself, 
won  hi  prove  an  insuperable  barrier  to  a  practical  success  of 
the  minoritv  scheme. 

Then.  >v<xiiin,  the  ()[)iniun.-^  ut  ihu  several  sections  would 
necesjiiarily  Ix'  rej)<>rte(l  as  those  <»f  the  district  and  circuit 
now  are ;  and  there  might  be  a  oontlict  of  opinion,  one  divi- 
sion of  the  court  sitting  in  the  trial  of  a  cause  delivering  an 
t^pinion  of  a  particuhir  character,  and  anotlicr  department 
of  the  same  court,  in  a  caac  iuvoiving  a  simihir  question, 
dehvering  an  opinion  of  an  opposite  Ti  iture.  Where,  then, 
would  be  that  uniformity  of  law  which  is  said  to  be  so 
desirable  and  indispensable? 

Suppose  a  case  is  licard  before  a  division,  and  an  opinion 
delivered,  and  the  ease  then  reheard  before  the  full  bench, 
and  the  opinion  of  tlie  division  overruled.  The  judgment 
of  the  division  would  onlv  bo  like  that  of  a  circuit  or 
ajjpellate  tribunal,  whosK^  opinions  may  go  up  for  revision, 
and  llu  high  dignity  ol  tJie  Supreme  Court  would  be 
impaired. 

In  my  judgment  it  is  not  the  oitlce  or  function  of  the 
court  of  la.«t  resort  t«>  trv  cuntrover»ie8  I  between  individuals. 

Incidentally  it  ihu's  declare  rights  between  man  and  niuii  in 
the  cases  brought  betore  it  :  imt  it  was  said  long  ago  by  a 
great  judge  that  the  chief  duty  of  courts  of  justice — and.  let 
me  add,  far  more  the  chief  duty  of  the  liighest  judicial 
tribunal  known  to  human  government — ^to  declare  the  law 
and  the  principles  of  justice,  and  ouIv  incidentally  to  decide 
the  riglits  and  intereslb  of  the  parties  iu  tlie  j>articular  eaiiso 
before  them. 

To  select  out  a  question  of  law  upon  which  s^nie  case  may 
depend,  and  decide  it,  requiro.«^  much  less  time,  but  a  far 
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higher  order  of  Icrtming  and  ability,  tliaii  it  doet<  to  apply 
the  settled  law  to  the  facts  involved  iu  a  case  before  a  trial 
court. 

One  great  dittieiiity  under  which  the  court  noM'  labors 
might  Ix*  ovtTcorao  V>y  a  modification  of  its  rules.    I  refer  to 

the  practire  of  takiiiL;  i«'  that  court  bushels  of  p]ea(liii<rs  and 
pruuls  to  obtaiu  jml«iineiil  on  a  single  grain  ot  ditterence 
between  the  [larties.  1  tliink  tiie  rule»  .should  be  so  changed 
as  to  nH][uire  a  seUH*tion  and  certification  to  the  court  of  last 
resort  of  just  the  <|uestion  of  difference  which  the  court  i& 
Uiiiked  tu  deeidi'.  It  would  thus  he  spared  the  lal)or  now 
imposed  upon  it  of  examining  voluminous  records  of  no 
importance  to  the  controversy,  and  of  no  interest  to  the  pro- 
fession or  the  country. 

It  is  arpUMl  in  favor  of  the  minority  report  that  the  (  -tab- 
lisliment  of  ajipellate  roiirts  would  not  brin<;  justice  any 
nearer  to  the  j)et»plc  of  the  varitms  circuits,  or  but  little 
nearer,  than  if  they  should  go  to  Washingttm.  In  my  own 
state  of  IlHnoi.s  we  have  a  ( Vntral,  a  Northern,  and  aScnithern 
♦jrand  division  of  the  state  for  session>  of  ihc  Siiprenu  (  oiiit. 
tlius  obviating  tlie  neccs-^ity  of  l<ing  journcy.s,  and  in  that 
way  the  ailministration  of  justice  ha.s  been  brought  con- 
veniently near  to  every  suitor.  The  national  appellate  courts 
prof)osod  in  the  majority  re])ort,  maybe  riHjuircd  to  hold 
s»j--i'jiis  at  (lifl'erenl  points  in  the  several  ( iieuils,  and  thus 
bring  tlie  administration  of  justice  reasonably  near  to  all 
litigants. 

A  few  words  touching  the  right  of  appeal.   It  is  a  re- 

])roach  to  our  administration  f>f  justice  that  there  has  been 
so  nmch  a}>peliate  litigation  w  itliout  regar<l  to  whetlier  there 
wa.s  prol )a  1  >le  cause  for  litigation  or  not.  There  should  always 
be  a  probable  cause  \\\mi  which  t4}  base  an  appeal — ^sonie 
|>oint  u|>on  which  the  court  has  probably  erred  and  a  re- 
versal may  be  obtained.    1  deny  entirely  that  there  should 
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Ihj  an  ap|K*til  ju<  a  matter  of  riglit  where  any  particular 
amount  of  ilollan^  i^«  involvccl,  l>ut  would  rather  say  it 
9houl<l  bi»  ltnute<l  to  those  eausi»s  which,  from  the  nature  of 

the  (juestioiis  rais(*<l  nr  of  the  siil»j<  (  t-inathT  <>t"  tlic  coui  i c- 
vei-sv,  are  <ieciiiL'<l  tit  to  he  carried  to  the  euurt  ol'  last  ret3*>it. 

The  matter  should  be  regulated  in  su(rh  a  way  as  to  pre- 
vent the  multitude  of  apiieals  taken  for  <lelay  or  other  vexa- 
tious rea,«ons. 

Now,  it  i>  saiil  tlje  deeisions  of  these  |»roj)ose<l  a[)|)enate 
courts  will  ten<l  to  create  a  kiml  of  local  law,"  j)cculiar  to 
eaeh  cinruit,  and  tUtferinij  fi-oni  the  otliers.  That  does  not 
seem  to  me  to  be  a  sound  objection.  We  now  receive  the 
decisions  of  tlu-  rireuit  and  district  courts  in  the  Federal  Be- 
porter  from  week  to  week. 

The  profession  are  iH.i'oniiu^  lietter  acquainted  with  the 
national  ju<lges  than  they  liave  hitherto  l}een,  or  could  bo 
without  such  a  nie<litini  of  communication. 

This  publiration  of  their  «>|Miii«»ns  fnun  week  (o  week 
brings  the  views  of  the  circuit  and  district  judges  in  Cali- 
fornia Uifore  the  judges  of  Massachusi^tts  and  Vermont,  and 
vice  vern^t,  and  will  necerwarily  tend  to  make  their  decisions 
harmonious  and  of  a  higher  character. 

Siiould  J  ontlictmg  o])inio!is  appear,  inirnediat<'  stej)>  w  (uild 
he  taken  to  remove  a  test  cause  to  the  Supreme  Court  for 
examiiuition  and  final  4leterniinati(»n,  as  has  been  the  prac- 
tice in  Illinois. 

As  to  the  exp(.*nM'  i)f  cs(al»li>liing  the  proposed  intcrnit  •  Mare 
court.'^,  1  tiiink  it  is  nut  deserving  of  .serious  consideration. 
No  jiart  of  the  tretisure  of  the  nation  ever  has  het»n,  or  will 
be  exj>endwl  for  a  puri)Ose  more  precious  to  tlie  j)eoj)le  than 
the  administration  of  justice.  Tntil  Ave  have  ceased  to 
l»ln-li  over  expenditures  <»f  a  dillcrent  <  liiUiii  U  i .  we  need 
liardiy  pause  to  consider  wlu'ther  a  few  thousand  d«dlars  more 
can  be  spared  for  the  support  of  courts  of  justice. 
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Lvi  nie  also  observe,  in  passing,  ilmt  it  is  a  "jri-eat  evil  tliat 
pul>li<-  <iU('sti<)ns  ill  wliicli  tin*  whole  |huj»U-  are  inleri'stnl 
are  left  to  find  tlu'ir  way,  through  houu*  private  quarrel,  up  to 
tlie  judicial  tribunal  of  laj<t  re^irt.  This  in  an  evil  tliat 
cannot  bi»  cban^eil  too  s<M)n.  It  ought  never  to  have  been 
tolerated  uiidtr  our  >v-i< m  of  jurisprudence.  iVovision 
should  have  been  made  lon«i  ap*  for  direet  application  to 
that  court  by  (k>ngress  or  the  (  Jiiot  Executive,  or  by  any 
state  of  the  Union,  for  the  decision  of  any  question  of  great 
public  moment,  such  as  the  power  to  make  i)i\\wr  a  legal 
tender,  or  the  right  t«»  tax  tla;  process  of  stat(  < ourts.  Why 
should  not  a  ^tate  have  maintained  an  original  hill  in  the 
Supreme  Court  to  declare  the  unconstitutionality  of  the  old 
internal  revenue  tax  on  its  judicial  propt»ss?  There  would 
seem  to  be  no  greater  <lifliculty  in  such  a  <*ase  than  in  a  c<an- 
mon  suit  in  equity  to  declare  a  trust  or  to  inter[>ret  a  will. 
Such  suits  would  be  a  relief  in  their  directness,  simplicity, 
and  prevention  of  a  multiplicity  of  litigation,  rather  than 
an  additional  burden. 

liCt  Jne  <letain  you  a  moment  longer  to  in  iii  to  some  of 
the  points  urged  and  (|uesii(»ns  asked  by  the  learned  gentle-  * 
man  (Mr.  i*helps)  who  hubniittetl  the  minority  report.  He 
a.sks»  Wouhl  any  one  change  the  jinwnt  system  were  it  not 
for  the  necessity  ? 

I  answer.  Yes  :  it  ought  lo  be  elianged.  because  the  increa.-e 
of  cases  in  the  national  court*;,  and  especially  in  the  Supreme 
Court,  will  continue  with  the  growth  and  development  of 
the  country  until  the  utmost  powers  of  the  members  of  that 
tribunal  will  he  exhausted  and  ovei  whelmed.  unless  au  addi- 
tional tribunal,  like  tliat  t»f  the  pro]iosed  appellate  court, 
shall  be  established. 

It  is  also  inquired  whether  it  makes  any  diiferencc  what 
the  j u(  Iges  absent  from  the  bench  are  doi  ng  /  I  think  it  makes 
a  very  .«<erious  ditlerenee  whether  two  or  three  justices  of  the 
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Supreme  Court  ol  \hv  I  niivd  States  are  ?<itUn>;  in  another 
room  in  the  Capitol,  and  there  iorining  and  delivering 
opinions  to  be  promulgated  through  the  country  as  the 
opinions  of  that  court.  The  more  I  reflwt  upon  this  ques- 
tion, the  more  it  seems  to  nie  tlint  nil  tlu-  <'vils  which  are 
ft»red  from  a  eontiit  t  (n  (iill'ereuee  oi  opinion  among  dittcreut 
appellate  courts  would  be  aggravated  many  fold  by  the  pro- 
posed division  of  the  Sujireme  Court  into  sections  or  depart- 
ments. 

Let  mi*  su>i|;t  >i  lo  our  h'ai  iu'il.tViomls  tliai  ihi  \  tlieiij^».'lves 
are  really  prtijiosing  a  system  of  intermediate  ciKirts;  for 
what  are  the  pro]:>osed  8c?etions,  sitting  as  separate  tribunals, 
though  held  l>yjuHtiee«  of  the  Supremo  Court,  but  inter- 
iii<  <li;ite  courts  ut  ii|)peul  between  the  cii(  uit  courts  ami  the 
one  Supreme  Court?  If  the  justitts'of  the  Su])reme  (  ourt 
are  to  sit  in  a  tribunal  cH)mj)ose<l  of  two  or  thive,  it  will  be 
as  when  they  sit  in  the  discharge  of  circuit  duties,  and  not 
as  justieef  of  a  la^t  an«l  final  determination.  I  submit,  then, 
that  the  min<n"itv  j»lan  is  only  anotlier  form  f>f  an  inter- 
mi'diate  conrt,  which  we  tliink  would  soon  Ix'  overwhelmed 
with  the  <luties  pressing  u\}on  it,  and  would  more  and  more 
disable  those  judges  from  [x  rforming  their  highest  judicial 
functions  in  the  manner  in  which  tluy  ought  to  he  <lis- 
charge<l,  and  wimld  be,  but  for  the  pressure  of  business  upon 
the  court. 

A  serious  constitutional  question  is  involved  in  the  plan 
urged  by  the  minority  report.  Able  lawyers  and  judges 
gravely  douht  wliether  such  a  divisidii  as  is  proj^oscd  would 
be  coii.'^titutioiiul.  Let  me  waive  tliat  <[uestion,  for  the  i^ake 
of  the  argument,  and  consider  the  probability  of  succex**  in 
the  practical  working  of  the  conten<ling  j)lans.  It  seems  to 
me  that  n]»oti  that  ground,  without  touchinp:  the  constitu- 
tional (pieslioii.  vvc  >liall  easily  r<'ach  a  conclu>iuii  lhat  the 
safest  experiment  to  try  is  that  which  promi.Hi's  the  largest 


Digitized  by  Google 


58  AMKItlCAN  »Ai{  A?S8()CIATU»N. 

measure  of  Miic<*m*< ;  tliat  whicli  can  witli  the  least  difficnilty 

be  put  in  jJiaeliri ,  and,  il  not  Micrcs'^l'iil.  ni<»st  easily  flian^od; 
auil  that  is  the  syMetii  of  the  propunc^d  interiiiediat^  courts 
of  appeal. 

We  camiot  justly  eoinjjare  this  country  with  England,  as 

our  learned  friend  (Mr.  JMiel}»s)  lias  done.  That  e<iuntrv  i.s 
uiueh  smaller  in  exu  iit.  nianv  eenturies  ol<ler.  nuieh  furllier 

« 

advanced  in  tlie  is<>ttlenient  nf  \i»  buxim>s8  and  tlie  dctcrniina- 
lion  of  questions  cvoIvihI  in  the  cours4>  <»f  civilization.  This 
vast  Republic,  enibnicinjr  so  many  >;reat  and  vurie<l  interwts, 

the  sources  fr<»ui  which  <|Ucstions  of  the  most  com])licate<l 
and  importajit  nature  huv<"  arisen  and  must  arise,  is  a  very 
ditt'erent  field. 

Neither  do  I  think  it  a  just  objection  that  in  the  large 
citi(*s  the  |>roposed  intermediate  c«mrts  would  nf»t  be  able  to 

kccj»  uj>  with  the  l)U>ines>;  tor  a  ureat  city  like  Nrw  Ytjrk, 
orChit  jiLzn.  ouglit  |iro|M>rt innately  to  hav<  twice  or  three  times 
as  many  judges  as  tlie  numljcr  recpiiretl  in  a  country  circuit, 

I  will  not  detain  the  Asniciation  to  re]dy  to  the  suggestion 
thai  the  |)rop«>scd  ci<:litcen  new  iud«z:(N  <*(Misti!ute  the  ei^h- 
t-t^en  mo>t  potent  .irLiuments  in  -ii|>jMiii  ol  the  Uavis  hill, 
IxH'uuse  it  is  hardly  genua ne  to  the  subject,  and  there  are 
groiter  an<l  higlun*  interi»sts  involved. 

In  conclusion,  after  a  patient  aii<l  painstaking  e.vamination, 
not  only  for  niys(»lf  and  in\  associjitcs  lu-re,  hut  also  in  hcijalf 
of  many  <ithei*s  who>e  views  have  heen  e.xpres^'d  to  nie.  i  ii5»k 
this  Association  to  decUirc  its  judgment  in  favor  of  the  pro- 
]Mise<l  intermediat<'  appellate  c<iurts.  The  bill  embracing  * 
that  plan  lias  alrejidy  received  the  sanction  of  the  United 
States  Senate. — lio  mean  indorsement,  when  tliat  Inidy  eon- 
tains  s4)  many  eminent  jurists.  It  now  goes  t<»  the  House 
of  Hepresentatives ;  and,  apjimvcd  l»y  public  o]>inion  and 
indorsed  hv  su<  li  an  .Vssociation  as  this,  it  can  hardly  fail 
to  become  a  law  ,  and  allord  liie  desired  relief. 
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W.  H.  H.  Russell,  of  Missouri,  said : 

Mr.  ProidiJiit,  Gejitleiueii  of  the  Jiai  A^MKaution,  and 
Indies, — I  hope  the  measure  recommended  by  tho  majority 
of  the  committee  ma}'  never  go  into  force  and  effect ;  it  is 
one  of  the  most  dangerous  measures  ever  submitted  to  the 
consideration  ol  tlic  (  niiLiirsii  of  the  Ignited  8tates?. 

Since  the  very  able  reports  (►t  tlie  distiiiL:iii-ln  d  cuuimitK'e 
have  been  carefully  prejiared  and  submitted  to  this  Associa- 
tion, it  becH^mos  every  member  of  the  American  Bar  Associa- 
tion to  consider  with  the  utmost  care  the  vote  which  he  is 
to  irivp  ujM.ii  this  nieasin  o. 

It  strike.^  at  the  foremost  pillar  of  tlu'  fabric  of  tbisKepub- 
lic — ^the  judicial  system  of  the  United  States. 

I^t  us  pause  and  coiisi<1er  for  a  moment  some  of  t}ie 
features  that  underlie  this  mem^ure. 

t>f  rouiK'.  my  Irieiid  from  Chicago  (Mr.  IVmnry)  supports  • 
till-  bill,  lK.»cause  it  emanated  i'wmi  the  judiciary,  or  part  of 
tiie  judiciary,  of  the  state  of  Illinois;  and  allow  me  to  pause 
there  just  one  moment. 

r  r«'«rri't  to  dillcr  troin  my  collea*:.-!!!'  tVtnii  Missnuri  (Mr. 
llitelK'ock).  and  am  sorry  i  cannot eou.strue  (his  l>ili us  lir  does. 

In  June,  liS7^>,  there  was  a  call  signeti  by  the  most  dis- 
tinjfuished  members  of  the  Bar  of  the  United  States,  such  as 
B.  H.  Bristow,  of  Kentucky :  W.  ^^.  Evait«*,  of  Now  York ; 
Kaii<lulj.li  Turker,  of  X'ir^inia. and  hhih' twelve  other  ut^utlr- 
nien,  eallinjji  members  of  the  Jiar  throniilmnt  the  United 
States  t<»  form  a  Bar  Association,  whereby  <lelegates  repre- 
senting the  pi'ofession  in  all  parts  of  the  country  might  meet 
tojiether  annually  for  a  eomjmrison  of  views  and  friefidly 
intereoiirse.  Its  objeel  was  to  be  "to  advance  (he  m  lence  of 
jurisprudence,  promote  the  adininistralion  of  justice  and 
uniformity  of  legislation  through4>ut  the  Union,"  etc. 

No  liigher  or  worthier  object  <*ould  wc  have  in  view  than 
that ;  but  we  never  shall  altaiu  sut  h  an  object  by  suppoi  tiug 
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such  a  measure  as  the  one  embraced  in  ihi»  Davis  bill,  so- 
called. 

I  must  oppose  ilu'  rcsuliition  of  my  friend  Mr.  llikhcock 
because  it  seeks  the  adoption  of  the  Davis  plan,  which  con- 
sists, as  we  have  heard,  in  the  prc)[K)sed  establishment  of 
nine  intermediate  courts,  of  five  judges  each,  and  liiiiitiii^ 
the  juri>dieiion  to  $iU,UUU.  Jf  there  is  any  member  advo- 
cating that  bill  who  can  say  that  the  administration  of  jus- 
tice is  promoted  by  such  a  limitation,  I  cannot  agree  with 
him;  because  one  citizen  of  this  Kepublic  may  have  a  case 
involving  $9,000  cannot  go  the  Suj>re!ne  Court  of  the  United 
States  under  thin  proposed  plan,  while  another  one,  who  may 
be  a  wealthy  corporation,  who  has  $10,000  involved,  can 
avail  himself  of  tliat  resort.  Does  such  a  state  of  a  Hairs  as 
that  harmoni/A*  with  the  principle  laid  down  by  the  distin- 
guished jurist  Judge  Story,  wliose  language  has  been  recalled 
here  thiM  evening?  That  author  f*ays  one  of  the  funda- 
mental ohjects  uf  li  good  g(»vei  iiiucut  must  he  tli(!  adminis- 
tration of  justice.  I  venture  to  suggest  tliere  is  no  Justice  at 
all  in  a  measure  that  provides  an  appeal  for  110,000,  and  re- 
fuses it  for  $9,000. 

To  ohtain  a  final  decision  by  the  Supreme  Court  in  aiiy 
case  under  this  JJavis  method,  the  amount  involve<l  nuist  be 
$10,000,  exclusive  of  costs;  a  sum  so  large  that  it  in  practically 
a  denial  of  justice  to  the  majority  of  suitors. 

I  could  not  make  a  more  foreihie  illu.^lrat ii »ii  iliaii  by 
quoting  a  t*  u  words  froju  the  chMjuenl  language  tif  one  t)f 
the  most  able  statesmen  England  ever  prtMlueed — i^rd 
Brougham.  In  one  of  his  masterly  efforts,  in  dis<*ussing  a 
bill  lik*  this,  he  said:  "It  was  the  hn;ist  of  Augustus  that 
he  foun^l  Uouk  l.i  ick.and  left  il  of  marble;  but  how  much 
nobler  shall  it  Ik'  ftir  that  sovereign  wlio  can  have  it  to  say 
he  fouml  law  dear,  and  letH  it  cheap:  found  it  tb<  patrimony 
of  the  rich,  left  il  tlu-  legacy  t»f  the  poor;  found  il  a  sealed 
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book,  left  it  an  open  page  and  living  let  tor ;  found  it  a  two- 
edged  sword  of  oppression,  left  it  the  staff  of  honor  and 
innocence  ?" 

Yet  the  coinniittee,  by  its  nijijurity  report,  asks  the  Ameri- 
can Bar  As80oiation,  which  we  liave  been  told  in  one  of  the 
addresses  is  conservative  in  its  nature,  to  ask  a  tribunal 
which  sintjs  only  to  tlio  music  of  iIk-  ;ilinit;lity  dollar,  to 
pass  a  measure  which  compiis  a  man  ot  under  ^10,000  to 
submit  to  one  of  the  most  dangeroun  features  of  legislation 
of  the  present  time. 

The  gentleman  from  ( 'hicago  (Mr.  Bonney)  spoke  about 
the  matter  of  i  xpense,  and  said  thai  was  not  an  olcnu  iit  to 
be  entered  into.  I  venture  to  disagree  with  him  :  it  is  an 
element^  and  an  important  one.  The  expense  in  the  Federal 
judiciary  has  increased  largely  since  1809-70 ;  and»  instead 
of  (liminishinjr,  the  business  of  the  Supreme  Court  of  the 
TInite<l  Statt  s  has  inrrcastd. 

Will  the  establishment  of  these  additional  courts,  from 
which  appeals  ma}'  be  taken,  diminish  the  business  of  the 
Supreme  Court?  No;  it  will  largely  increase  it,  and  it  will 
very  largely  increase  the  cxp^Misc. 

In  l.sr»()  the  Kederal  juilicial  (XjHnsc  \m\s  '^4()7,0(M>:  iu 
im),  $in)iKm);  in  imij,  .$l,lU.s,OOU;  in  1870,  $2,3U2,UO0; 
in  1875  the  expense  of  the  Federal  judiciary  of  this  Re- 
public had  inerea.so<l  to  over  $'^,000,000:  and  you  would 
put  the  atlditiouul  expense  »)f  nine  avlthlionai  trilunials, 
thus  incurring  a  heavy  expense  for  the  taxpayers  of  this 
country  to  bear  in  addition  to  what  i.s  now  upon  their 
shoulders. 

Will  any  loj^ic,  sueh  as  was  suizp  sted  by  niy  friend  from 
(')n'eago,  convince  the  citi/A-ns  of  this  Kepublic  that  such 
legislation  is  wise? 

Of  the  presc»nt  numln'r  of  cases  in  the  Supreme  (Vmrt,  one- 
half  of  them  come  from  five  states — New  York.  Illinois, 

♦ 


Digitized  by  Google 


1 


62  AMERICAN  BAR  AaSOClATION. 

L<mi>iaiia.  M  issuiu  i,  and  IViiii.sylvaiiitt.  1  refer  to  the  present 
docket  of  that  court ;  it  shows : — 

New  York,     ,         ,  *  .  .  .  .  loO 

Illinois.          .         ,  ,  .  ,  .  ,  Hi; 

r/»niHisma,       .         .  .  .  ,  .  .80 

Missouri,        .          .  .  .  ,  .  «  7;'> 

PeiiiisylvimiH.           .  .  .  .  .  .  oO 

IMtftrirt  of  Culuiiibia,  .  ,  ,  .  ,  o-i 

That  will  jijive  HUiie  idea  of  the  distribution  of  the  busi- 
ness of  the  f*everal  states  in  that  court. 

The  j»entleman  from  (-hieugo  urged  a<*  a  rea.son  why  we 
should  adopt  this  method,  that  it  had  passed  the  Senate  of 
the  I'nitcd  States.  What  of  that?  It  has  yet  to  i»ass  the 
House  of  |{oj>rest»ntatives,  w^hose  memhers  corae  nearer  to 
the  peoi)le.  1  am  in  the  confidence  tliat  they  will  not  pass 
the  ])\]\  otiei  t'd  hy  tlie  senator  from  Illinois. 

1  hope.  Mr.  l*resi<lent,  that  every  member  will  earofiilly 
consider  the  elements  etmtained  in  the  minority  re})ort,  and 
contrast  them  with  the  report  of  the  majority,  I  trust  that, 
when  you  eome  to  V(»te  np(»n  it.  yon  will  vote  down  the 
majority  report,  ami  say  that  this  l)avis  bill  shall  not  receive 
the  recognition  of  the  American  Bar  Association. 

U[)on  motion,  the  Association  adjourned  until  IDoVhx'k 
Friday  ini»rnin^. 


Ft'iilatf  MiHitiitfjy  AiujuM  11. 

The  nuM»tino  wtia  callecl  to  onler  at  10  oVloi^k  A.  M.,  by 

the  I'lvsidcnt. 

ls}Uic  M.  Jordan,  of  Ohio,  read  a  paper:  "Trial  hy  Jury; 
its  Defects  and  their  Kemedies."   {See  ApjH'ndix,) 

U]»on  the  conclusion  <»f  the  reading — 
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John  \V.  Stevenson,  of  Kentucky.  re<jue>»ttHl  tliat  his 

motion  relative  to  lUv  |»lace  of  the  next  Annual  Meeting  bo 
taken  iirom  tlie  table.    He  said : 

I  have  here  a  modified  resolution  to  offer  in  ]>1ace  of  the 

original : 

Hegolved,  Tliat  tlie  Executive  (.V>mDiittee  be  recjuested  to 
call  the  next  Annual  Meeting  of  the  Assoi'iation  at  the 

Orici)  liricr.  \\  hite  Siilplmr  Sprinfr.s,  W.  \n..  providi-d 
satij*faclury  arrangenients  can  hv  niatle  as  t<»  terni.s  and 
tran8]K>rtation. 

Henjamiii  A.  Willis,  of  N(  \\  Yr»i  k  : 

1  hoiH.*  the  last  part  of  that  will  be  eliniinatt^d  :  1  <l<)n  t 
know  that  we  want  to  get  there  half  rates,  and  as  for  the  other 
part,  we  will  trust  ourselves  in  the  hands  of  the  West  Vir- 
ginians. I  niov«'  t(»  amend  the  rt'sohitmn  by  strikiii;^  ••lU 
all  after,  and  ineluding,  the  word  "  provided, "  thus  leaving 
the  rerMilution  in  its  original  purity. 

Set'ondtHl  bv  William  Prt'ston,  of  Kentuekv. 
Mr.  Stevenson : 

I  aeccpt  the  amendment^  and  ask  the  Seeretary  to  read  the 

original  resolution. 

The  Heeretary  then  read  the  original  res4ihitioii. 

L.  V.  Poland,  oi  \ Crniont  : 

That  original  resolution  tixistlu' time;  1  thijik  thatshonld 
be  left  a*«  a  matter  of  after  consideration. 

Mr.  Jjtevi'iison  : 
I  agree  to  that  aU>. 

Tlie  S<M-retar\  (Ik  n  rc.td  tin;  original  ri'>nluti(in,  whirh 
-amended  is  worded  a«s  follows: 

Renfjfmij  That  tlie  next  meeting  of  the  AnierieHU  Bar 

As.'^oeiation  be  held  on  the  day  of  Angusi,  l<S,s;>,  at 


Digitized  by  Google 


64  AMBRICAN  BAB  ASSOCIATION. 

the  Green  Brier,  White  Sulphur  Springs,  in  Green  Brier 
County,  West  Virginia. 

A  division  bting  called  for  u|)(>n  the  adoption  of  the  reso- 
lution»  it  was  taken  by  a  rising  vote,  resulting  as  follows : 

In  favor  of  the  resolution,  38 ;  opposed,  27. 

U.  M.  Hose,  of  Arkansas,  offered  the  following  resolution : 

Resolved,  Tliat  iIk^  arirument  of  thr  pending  tiuestion, 
each  speaker  sliall  be  limited  in  time  to  ten  minutes  j  /Vo- 
videdf  That  this  Umitation  shall  not  apply  to  any  member  of 
the  reporting;  committee. 

The  resohition  wa>i  seconded  by  C'has.  A.  Peabotly,  of  New 
York,  and  unanimously  adopted. 

Wilham  Allen  Butler,  of  2s ew  York,  ofi'ered  a  resolution 
as  tbllows: 

Jiexolrrd,  That  the  ( 'ommittee  on  Juris|>ruden(*e  ami  Law 
lieform  be  authorized  to  make  any  verbal  changes  in  the 
draft  actii  submitted  by  them  which  they  may  think  neces- 
sary to  render  the  same  more  perfect. 

This  resolution  was  also  adopted. 

Luke  P.  Poland  reported  an  additional  list  of  names  of 

proposed  members,  ail  of  whom  were  elected. 

The  President : 

The  business  now  in  order  is  the  continuation  of  the  debate 
of  labt  niglit.  upon  the  aece]>tatiou  of  the  majority  report  on 
buniness  in  the  Supreme  Court. 

After  the  n^oliition  had  liecn  read  bv  the  Secretary — 

William  M.  Kvart**,  of  New  York,  said  : 

Mr.  President  and  <?entlemen  of  the  .Assottiation, — By  the 

ciuirtcsy  of  the  Chairniaii  of  the  roiiiinittcc,  Mr.  Phelps, 
with  whom,  in  tlie  minority  nport,  1  IkkI  the  lionor  to 
agree,  it  has  been  understood  that  1  wouhl  close  the  pre- 
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mentation  of  tlie  views*  oi'  tin/  miiuirity ;  au<i  as  uo  (i^io»i- 
tion  ha»  Ikvii  Khowii  on  that  t(i<le  to  preaK  the  dincusnon 
furthor,  I  may  a^Hume  that  whatever  I  shall  pnwiit  will 
Ih.'  ri'gai<l(  'i  us  foniplttiii^  our  cuuuibunoii  to  tlu'  discus- 
sion: and  aiter  we  shall  have  had  the  pleasun>  of  listening 
to  some  arguments  in  reply  u{)on  the  other  side,  we  may 
hope  that  the  Aj«oeiation,  by  its  own  consideration  of  the 
rejMirt^i,  by  its  own  inlclligence,  furllu  r  unassistt'd  by  the 
coiiiiuittee,  will  be  ready  to  express  its  views  in  its  vote. 

I  move  to  amend  the  resolution  by  striking  out  the  word 
■** majority/'  and  inserting  the  word  "minority." 

1  may  excused  for  a  moment  in  calling  attention  to  the 
general  function  of  a  government  in  providing  Justice  for  the 
needs  of  the  people  over  which  it  mlct>.  I  am  disposed  to 
think  there  is  very  little  differenee  of  view  on  that  general 
que*«tion.  As  Mr.  Burke  lias  -aid.  justice  is  the  main  policy 
of  ail  human  society ;  yet  in  the  administration  of  that  great 
trust  reposed  in  government,  it  cannot  be  said  that  it  is  an 
inherent  duty  in  government,  on  that  great  liead  of  its 
authority,  to  give  a  day  in  court,  on  all  th»  ii'  controvcrsic.-?, 
^eat  or  small,  to  the  humble  or  the  proud,  to  the  strong  or 
to  the  weakt  more  than  once. 

Every  court  of  every  civilized  and  moral  government 
should  bt^  a  g(K)d  tourt.  It  sliould  have  a  judge  competent 
and  upright;  it  should  have  prinr  iples  ot  justice  and  of  pro- 
cedure that  are  honest  and  suitable;  ajul  when  the  govern- 
ment has  opened  its  (?ourts  once  to  all  its  citizens,  it  has 
done  ib?  duty,  in  that  reganl.  in  tlie  ])nr1icular  citizen, 
whether  he  be  great  or  small.  What,  then,  further,  is  there 
in  the  system  of  judicature  or  jurispnidence,  of  ju<licial 
e^abltshment  or  of  maxims  of  administration,  except  to 
«ee  to  it  that  the  same  justice  is  adnniiis(ei-<Ml  in  all  the 
courts — ^to  the  humlde  and  the  proud,  the  weak  and  the 
stJt>ng,  the  rich  and  the  poor? 
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AikI  out  c»f  tliat  oUlijirttinn  <rrr»\vs  the  t'stahlislniu-nt  of 
aj»|H'l]ati'  systoiiis,  without  wliich  tlit'  natural  <livorg<aie 
ol  (litlemit  iiiiuds  and  ditt'eivnt  t'ourts,  however  intelLigeut 
and  however  upright,  would  noon  make  a  tangle  and  a 
diHcord  of  what  nhould  he  plain  and  uniform ;  ami  that  is  the 
Ix'st  M|»)M'llate  syst^'iii  tluit  lius  the  most  diivct  coniuciioH 
between  all  the  courts  ol  ongiiiai  jurisdielion  and  the  iinal 
unity  of  th^  law  tJiat  presides  over  them  all.  Whatever  of 
intervention,  wjiatever  of  interception,  whatever  of  delay» 
whatever  of  new  arirnmmts  and  new  divergence  arise,  what- 
ev«'r  the  steps  of  a|»|Hal,  is,  in  so  far,  a  def»arture  tVorn  the 
true  theory  of  unity  and  simplieity  and  equality. 

The  fraraers  of  our  ( Vmstitution,  Mr.  President,  were  as 
wise,  as  well  equipped,  as  sagacious  and  circumRpect  in  the 
framing  of  the  judicial  as  in  any  other  department  of  <r'>v- 
ernment.  The  p(^nple  arlniire.  ilit  worM  admires,  tlie  wisdom 
of  their  i)oliticul  arraugcnients;  the  lawyers  better,  perhaps 
— ^tlie  lawyers  of  all  countries — admire  the  judicial  estab- 
lishment of  the  Tnited  States. 

It  has  fnniished  a  model  for  the  giowiim  coniimiii ii ies  of 
the  states,  and  1  think  it  is  the  professional  <»pinion  thjit,  in 
so  far  as  the  state  establishments  have  varitni  from  that  great 
model,  they  have  yielded  to  circumstantial  and  ti'niporary 
impressions,  and  lost  siglii  of  the  jM>le-star  by  which  tln> 
whn]**  system  slionld  be  strcrud. 

Tliere  was  a  elear  iii,sight  mto  this  primary  prin<  i[dewhichl 
have  insisted  ii]K)n  when,  in  a  few  brief  w<irds,  the  Constitution 
prescribed  that  there  should  be  onk  Suj»reme  ( 'ourt.  But  that 
wa<  but  a  title,  unless  the  Constitution  defined  what  was  meant 
by  th<'  uinty  ant!  what  wa-^  mt  ant  l)y  the  suprema<'V.  And 
in  a  t"e\v  words — every  one  of  which  hcar<  the  impression  of 
wisdom,  every  one  of  which  will  suffice  to  the  exigencies  of  the 
vast  pojailace  of  a  wealthy  community  as  for  the  sparse  ptn>- 
ulatitin  ami  the  moderate  interests  to  which  it  was  originally 
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aj»)»lie<l — wc  \in\v  a  (l('Hni(i(»u  ns  t<»  wlieiiMn  tlic  sii|»n'inafy 
ot  iln-  Sujdciuo  (  ourt  itself  oxjsjcd,  ami  wiieivl>y  it  ?^hall 
Ih*  muiiitaiiieil ;  uiul  1  up|H;ar,  ai<  <lu<'s  thv  ]K>rti(»ii  ut'  the 
committer*  with  whom  I  concur,  to  nmiiitaiii  the  ( oiiMtitu- 
tioii  tmd  the  fnnne  that  onr  forefathers  jjave  to  the  jmiieial 
syxU'iii  of  till'  (  liitiMl  States:  to  he  ilctci  red  l»y  im  wiilth  of 
territury,  iiiu^niui«k'  of  iiitcivsts.  or  vil'^iik'ss  of  population 
from  adhering  to  the  }M)iut  that  tliere  shall  be  but  one 
Supreme  Court,  and  that  there  M^hall  l)e  a  step  at  once  fn»xii 
the  courtM  of  origfinul  jurisdiction  to  tliat  Supreme  Court. 

Hut  now  for  the  first  time  iIkk  i>  prupuM  »l  a  <lep;irtiire 
from  tiie  scheme  oi  the  Irameib  of  the  government,  and  the 
interpositioii  of  anoUier  court  that  is  to  be  supreme  and 
filial  in  a  great  loaAS  of  the  litigations  of  thin  people. 

We  all  agree  as  to  the  great  pressure  upon  the  judicial 
establi**hnient,  growing  out  of  no  misfortune  and  no  dis*- 
aster;  of  no  disappointment  of  the  patriotism  and  the  hope 
of  our  fathen?  or  of  the  succeeding  ^jenerations ;  but  simply 
by  the  majjnificence  of  the  results  whicli  have  jrr<»wn  out 
of  the  great  institutions  that  we  have  inlierite<l.  It  is  our 
pros|»erity;  it  is  our  wealth;  it  is  uur  ]K»pulaiion;  it  is  our 
vit«t  territory ;  it  is  the  immense  development  of  siMence  and  of 
art  that  makes  this  great  country  full  of  living,  Independent, 
individual  men;  that  teaches  them  their  rights  and  makes 
them  dare  to  maintain  them;  that  conducts  them  in  ohedi- 
ence  to  the  law,  an<l  makes  them  all  bow  to  its  maintenance 
and  its»  autliority ;  that  crowds  our  courts  with  the  steps  of 
the  votaries  of  justice  that  are  drawn  unto  them ;  and  the 
question  for  us  n<it  liow  we  shall  i-epel  them,  but  how  we 
shall  welcome  and  accommodate  them. 

The  business  of  the  Supreme  Couit  may  be  separated 
firom  that  of  tlie  courts  of  original  jurisdiction  in  the  rpicstion 
of  inconvenience  or  of  pressure  which  we  are  considering. 
We  iiave  the  fact  that  the  court,  grown  up  tis  it  has,  an<l 
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Gonstituteil  as  it  in  ixiembenithip  and  in  numbei>«,  witli  its 
enlarged  business,  is  no  longer  adequate  to  control  the  ad- 

miiiistintioii  of  ii«  biij>iness  f»o  as  to  f^atisfy  the  rightful 
deiuaiuLs  ut  .<iut(»rs  for  it^  .s])ct'dy  and  ettW  livr  distriliuimn. 

There  are  but  two  moda*<  of  disposing  of  this  ditticulty. 
Either  the  Supreme  (*ourt  must  be  put  into  a  course  of  ad- 
ministration ol  its  fnnctions.  which  will  enable  it  to  discharge 
its  great  duty  as  tlie  only  Sujavnie  Court  :  <»r  i  in  despair 
of  maintaining  the  great  idea  of  the  judicial  establishment, 
we  must  deprive  it  of  part  of  its  business,  and  give  it  to 
others. 

The  measure ot  tiie minority  undertakes,  while  it  pnwrves 
the  full  bench  for  all  the  great  constitutional  questions  of 
its  ])eculiar  jurisdiction,  to  distribute  the  hearing  of  private 
causes  anions  quorums  of  a  less  number  than  the  full  bench. 
It  is  demonstrated  hv  the  statistics  that  if  vou  will  uive  this 
court  the  working  force  of  two  quorums  t<i  do  thegeneml  busi- 
ness of  tlie  country,  without  fiirther  change,  you  will  work 
<lown  the  present  accunnilations  in  a  few  years,  and  thereafter 
maintain  the  business  of  the  court  where  it  will  not  fall 
into  arrears  again.  All  that  is  desired  will  be  accomplished 
without  depriving  citizens  of  any  state  of  the  rights  that 
they  now  })ossess  in  the  matter  nf  ap}>eals,  and  without  rob- 
bing the  court  of  its  entire  supremacy  as  an  appcilalc  court, 
nor  embarrassing  the  steps  of  revision  by  interposing  a  new 
stagc^  of  interest  and  litigation.  This  is  worth  accomplish- 
ing, if  it  can  be  done,  and  1  luuc  heard  no  adcKjuate.  no  very 
thoroughly  considered  objection  to  this  method,  except  wliat- 
ever  there  may  bo  in  the  doubt  as  to  its  constitutionality, 
which  I  shall  consider  briefly  at  an  ap])roi>riate  stage  in  my 
remarks. 

All  other  objections  that  favor  the  intermediate  establish- 
ment, seem  really  to  carry  a  preferenw  over  the  scheme  of 
ONE  Supreme  Court  in  favor  of  the  arrangement  of  groups 
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of  states  to  \\ii\t'  iur  their  final  adniinistnitiuu  ul"  justice, 
in  the  great  mmi  of  the  litigations  of  tiieix  |K>pulation,  a 
supreme  proviQcial  court,  that  never  introduces  the  Hupreme 
Court  at  all  into  it«  diisoussjionH. 

What  is  thiTc,  tlit'ii,  in  tin*  <  Viiistilution  that  Uais  u\>in\ 
tiTli  r  of  tliese  methods,  or  upon  either  of  these  prin- 
cipal considerations  of  the  unity  and  of  the  supremacy  of 
one  single  supreme  court  in  this  country?  In  the  first 
place,  liic  pruvisioii  is  that  the  judicial  power  shall  bo 
vesited  in  one  fc>upreme  Court,  and  in  such  inferior  courts 
as  Congress  may  estahHsh.  Now,  the  sticklers  for  a  literal 
constraction  of  the  provision  for  unity,  exj^reased  in  the 
5iiigk>  word  "one" — who  would  exckide  a  oonvcnieiit  adniin- 
i^ratiouof  that  unity  as  a  possible  resource  to  the  p)veni- 
loent,  though  it  does  not  maintain  the  undivided  relation 
that  absolute  unity  might  be  f?upposed  to  exact— overlook 
what  is  the  principal  delinition  of  the  tribunal  that  its  one- 
ness sliould  be  all,  and  cause  all,  its  supremacy.  And  where 
do  we  .find  the  definition  of  ita  supremacy?  Why,  in  the 
next  dan«e.  After  defining  the  original  jurisdiction  of  this 
liibuiial,  ^wlucli  hu.s  noiliing  to  do  with  its  supremacy  w  hat- 
everj;  having  said  what  shall  be  original  in  this  one  supreme 
tribunal,  in  explicit,  comprehensive,  and  peremptory  terms, 
it  continues  that  in  all  other  cases  before  mentioned,  (that  is 
in  the  whole  subject  of  Fedi  nil  jurisprudt  iice  and  Federal 
judicial  establishment),  "  it  shall  have  ai)pellate  jurisdictioii 
iD  law  and  in  fact,  with  such  exceptions  and  subject  to  such 
regulations  a.s  Congress  shall  make." 

Now,  whatever  C  ongress  can  pro])erly  d(»  witiiiu  tii is  clause 
of  the  Constitution,  is  not  a  regulation  that  touches  the 
oipremacy  of  the  Supreme  Court.  Whatever  else  it  may  do 
in  determining,  on  the  principles  of  general  policy,  what 
shall  be  the  regulations  of  appeals  and  what  siiall  be 
the  exception,  as  to  what  is  appealable  or  not  appeal- 
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able,  it  cannot,  in  the  spirit  of  this  clause  of  the  Constitii- 
tion,  create  another  appellate  court  that  is  final  and  not 
subordinate  to  the  Supreme  Court.  Where  is  your  unity 
and  where  your  supremacy  gone  if,  under  that  clause — 
which  was  meant  merely  to  except  from  the  absolute  gen- 
erality that  every  subject  in  the  jurisdiction  of  the  courts 
below  shall  come  up — you  establish  another  appellate  court? 
When  the  Constitution  savs  there  shall  be  such  inferior 
courts  as  Congress  may  ( liuose  to  make,  they  may  miilti[>ly, 
they  may  become  as  numerous  as  the  stars  in  the  firmament, 
but  there  shall  be  but  one  sun.  There  shall  be  no  cluster  of 
stars  that  shall  interfere  with  the  gravitations  of  the  system 
in  respect  to  its  judiciary,  any  more  than  in  respect  to  its 
political  establishment 

Let  me  call  your  attention  to  one  striking  feature  of  the 
Davis  bill  which  is  favored  by  the  majority  report. 

There  is  just  as  ])erein[>l(>iy  a  provision  in  the  Consti- 
tution that  the  Supreme  Court  si  nil  1  be  an  appellate  court 
on  questions  of  fact^  as  there  is  that  it  shall  be  so  on 
quefftions  of  law.  And  yet  this  bill,  that  has  passed  the 
United  States  ;Seiiatc,  absolutely  deprives  the  Supreme 
Court,  by  statute,  of  any  appeal  to  it  upon  questions  of  ^ 
fact,  except  on  the  single  subject  of  patent  law.  This  illus- 
trates the  danger  of  being  governed  by  forms  and  not 
bubstanee;  for  11'  they  could  have  passed  that  law  with  that 
merely  formal,  or,  so  to  speak,  colorable  exce])tion,  they  could 
have  passed  it  without  any  exception  at  all,  and  our  learned 
friends  would  be  contending  that  the  provision  of  the  law  that 
robbed  the  .Supreme  Court  ol  oae-lialt  of  its  supremacy,  and 
conferred  it  absolutely  upon  other  courts,  was  constitutional. 
By  this  measure  the  final  power  of  re-examining  facts  ia 
given  to  newly  created  court.s,  not  named  in  the  Constitu- 
tion. It  is  liiie  tearing  outot"  tlie  Cuii-utution  the  clause  that 
gives  the  one  Supreme  Court  appellate  jurisdiction  as  to  fact 
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Let  lis  consider  whether  there  is  not  also  some  dan ir^*r  that, 
in  the  revision  of  law,  there  may  be  an  equal  constitutional 
infraction,  when  there  are  liDal  courts  provided  that  are  ap- 
]>ellat«'  and  conelusive  in  the  great  nia.ss  of  litigation  <>1  the 
people.  Let  as  look  at  the  distribution  of  the  judicial  power 
in  the  matter  relating  to  the  great  constitutional  ideas  which 
are  to  preserve  the  state  governments  intact,  and  support  their 
frame  out  of  which  and  for  which  the  general  government  is 
provided.  If  there  be  anythin^r  to  be  read  in  the  fonstitution 
of  the  United  States,  it  is  ijiat  our  establishnieut  of  govern- 
ment, complex  and  difticult  as  it  is,  involving  systems  that 
may  run  against  one  another,  shall  be  carefully  limited  to 
the  two  political  autonomies  within  their  splieres  of  the 
states  as  individual  states,  and  tiie  Union  as  an  undivided 
indivisible  nation. 

I  will  not  dwell  upon  our  bitter  experience  that,  out  of 
fewer  elements  for  discord  than  ever  attended  the  progress 
of  a  |>eople,  there  has  been  prudin  »  (l  m  \  ehenicnt  collision, 
that  shook  the  stiUes  and  the  nation  equally,  because  there 
came  to  be  an  aggregated  force,  combinations  of  states 
geographically  and  of  their  social  interests  that  was  not 
provided  for  in  adjusting  the  orbits  of  the  individual  states 
in  their  revuhitinn  in  our  s\>it'ni  round  the  cenirul  orb. 
And  now  I  find  that  under  motives  of  convenience,  and 
under  technical,  tem|K>rary,  and  superficial  influences,  is 
to  be  built  up  permanently  by  law,  under  our  Consti- 
tutions, groups  of  states  that  are  to  maintain  (pmsi- 
supreme  courts,  each  in  their  own  province  and  for  their 
own  interests. 

Look  at  the  arrangement  of  the  courts  of  first  instance,  or 
the  inferior  courts,  under  the  Constitution.    No  one  of  them 

goes  Ix  yoii'l  the  state.  Tlicre  is  court  that  sits  in  this 
countr\  but  the  Hupreme  Court  that  jurisdiction  outside 
of  and  beyond  the  boundaries  of  individual  states.  We 
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have  an  arrangement  by  which  a  circuit  judge  becomes, 

pro  hac  vic£,  and  from  time  to  timc",  a  part  of  the  court  in 
each  state  within  his  circuit.  But  the  court  never  ijoes 
beyond  the  state.  There  is  no  grouping  together  of  bar, 
of  juris])rudence^  of  judicial  combination  and  interests,  of 
zeal  and  pride  that  u^oes  beyond  tlie  single  district  in  which 
each  court  stands.  This  measure  is  un  introduction  into 
our  scheme  of  government  of  a  combination  of  a  group  of 
states  that  are  to  have  a  system  of  jurisprudence  peculiar 
to  each  combinntion. 

I  do  not  insist  here  upon  what  lias  been  discussed — the 
danger  of  separate  and  independent  scliemes  of  jurispru- 
dence. I  am  now  asking  you  to  see  the  innovation  upon 
what  1  roi^ard — and  \  believe  every  thinkin^ij  man  regards 
— as  tiie  very  buMs  ul  iha  unity  of  this  Governineut  and, 
it  seems  to  me,  of  the  independence  of  the  states.  By  this 
aggregation  of  provincii^  courts  you  rob  the  states  of  a 
certain  part  of  their  individual  independence. 

1  rotrard  with  nlai  ni  this  step  as  the  [mssible  commence- 
ment of  grou|)8  of  states  whose  interests  will  become  diver- 
sified ;  a  separation  of  the  states  into  distinct  groups — of 
the  New  England  states,  of  New  York  and  Pennsylvania, 
«»1  the  Southern  states  and  the  Mississippi  Valley  states, 
the  Pacitic  Onist  states,  the  great  Nortiiwest  and  the  great 
Southwest,  and  the  great  Central  states,  each  group  having 
a  sejiarate  administration  of  justice,  separate  ideas  and  views, 
separate  policies  of  the  law. 

Why  is  it  we  cannot  sufficiently  provide  relief  for  the 
Circuit  Courts  by  an  increase  in  their  judicial  force  ?  The 
accommodations  needed  for  the  increased  {)opulation  and 
growth  4»t  Kii^iiicss  are  felt  to  be  as  pressing  in  the  courts 
of  original  instance  as  in  the  Supreme  tribunal  at  Wash- 
ington. Why  not  preserve  the  idea  that,  however  much  you 
multiply  them,  however  many  more  judges  you  contribute 
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to  tliein,  you  yet  preserve  them,  a:?  a  giuiuidwurk  of  orip:inal 
jurisdictioQ,  with  no  appellate  authority  between  them  and 
the  Supreme  Court  ? 

The  only  reason  for  any  change  is  that  the  husiness  cannot 
be  transiicted  by  the  Supreme  Court  w  liile  its  entire  judicial 
force  in  a|>plied  to  the  consideraliou  of  every  {private  cause. 
Who  is  it  that  thinks  it  is  wiser  and  better  to  have  an 
appellate  tribunal  of  nine  judges  rather  than  of  five?  I 
am  now  looking  at  it  merely  as  a  tribunal  suitable  in  its 
arran^t  iiH'iit  tV>r  the  hcninsr  and  determiiiuiiuii  <»f  eauses, 
and  having  no  considerations  of  a  political  or  politico-legal 
significance  in  the  problem.   I  think  we  would  ail  agree 
that  five  judges  for  a  groat  appellate  court  is  the  best  num- 
ber that  can  be  devised.   Tive  admits  of  no  decision  except 
by  three.    Except  on  the  cun>utuii<*aal  cum  <  ilmt  arise,  I 
think  the  court  might  well  enough  consist  of  but  liv«  judges. 
How  did  there  come  to  be  nine  ?   Was  it  ever  made  a  court 
of  nine  judges  as  an  apjiellate  court?   Tlie  increase  in  the 
number  of  judges  of  the  Supreme  Court  was  always  the 
result  of  an  increase  in  the  imiuber  of  circuits,  and  the 
nine  circuits  have  made  the  number  of  judges  nine ;  and 
but  for  the  inconvenience  of  increasing  their  number  as  an 
appellate  tribunal,  long  before  this,  instead  of  being  nine  cir- 
(11  its.  there  would  have  bee  n  lificcn.    i'his  idea  of  the  pres- 
ervation of  the  entire  judicial  force  of  tlie  Suprena  Court  in 
its  action  on  the  ordinary  cases  that  come  before  it,  has  kept 
down  tlie  increase  of  the  circuits  in  number.   But  we  have 
come  to  the  point  where  we  must  determine  whether  it 
is  an  essential  clement  of  the  constitution  of  the  Suj)reme 
Court  that  it.s  entire  judicial  force  of  nine  judges  should 
be  applied  to  the  hearing  of  ordinary  and  everyday  causes. 
Does  any  lawyer  think  that  a  charter  party,  or  a  policy 
of  in5<urance  or  a  patent  case,  or  a  freight  case,  or  a  common 
carrier  case  needs  to  have  that  immense  breadth  of  judicial 
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fom*  apj;lit'<l  to  it  wliicli  is  incliidpfl  in  the  whole  buiK-h  of 
nine  judges,  that  axe  collected  there  not  for  that  purpose  and 
that  idea,  but  because  there  are  nine  circuits  ? 

We  propose,  by  our  method,  to  take  hold  of  the  subject 
where  tho  pressure  is,  and,  by  an  administrative  niea>ure 
that  does  not  dei)art  from  any  fun  da  mental  ideas  of  the 
Constitution,  enable  the  Supreme  t burt  to  do  its  business. 
I3  it  constitutional?  I  agree  not  only  that  what  is  un- 
constitutional is  impoasible,  but  that  any  grave  or  serious 
question  ui»<iii  a  matter  ruspoetiuL^  the  ('unstituti<>n  should  be 
carefully  al)stained  from,  whatever  might  be  the  linal  judg- 
ment about  it.  But,  as  I  say,  all  the  principles  and  ideas  of 
the  Constitution  are  maintained  and  observed  bv  maintain- 
ing  the  supremacy  of  the  Supreme  Court,  and  by  keeping  it 
the  single  Court  of  Apjaal  in  the  eouniry. 

Is  there,  tlien,  in  this  adminibtration  by  sections  or 
quorums  that  we  propose,  any  departure  from  the  unity  of 
the  court  as  a  court,  or  its  supremacy  as  a  court  of  ap)»eals? 
Manifestly  none,  unless  you  hold  that  under  our  govern- 
ment and  ( 'onstituiioii.  lu>wever  large  von  may  make  that 
court,  tlie  judges  mu.st  all  sit  for  the  hearing  of  private 
causes.  You  may  need  to  have  fifteen,  or  twenty-one,  or 
even  forty-fivo,  for  aught  I  know,  if  the  smiles  of  Heaven 
are  not  with«h;i\\  11  from  us.  Would  vou  sav  thai  all  that 
nural)er  must  necessarily  sii  in  sucli  ca.ses?  • 

It  has  been  my  fortune  sometimes  to  argue  causes  in  the 
Supreme  Court  of  the  United  States  involving  great  ques- 
tions of  constitutional  law  or  general  jurisprudence;  but 
the  great  number  of  cases,  after  all.  that  I  liave  had  to  do 
with  have  been  questions  under  statutory  or  common  law, 
involving  the  rights  of  private  parties;  and  it  has  always 
seemed  to  me  that  such  ca^«es  could  be  effcctuallv  and  satis- 
factorily  disjxjsrd  nf.  and  ample  justice  done  by  a  less  num- 
ber of  judges  liian  a  full  bench. 
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The  presence  of  so  many  judges  in  the  hearing  of  a  cause 

tend?  to  the  respon;*ibility  or  active  administration  of  the 
particular  awisQ  being  surrendered  to  one  or  two  of  the 
judges,  the  others  preserving  only  an  attitude  of  supervision 
and  criticisin.  I  would  rather  have  three  judges  attending 
ad  iderti.  and  with  the  sanir  measure  of  interest,  to  every 
disfcujjsion,  tiiiiu  a  larger  number  who,  fin«ling  no  neee^ssary 
or  proper  occupation  for  so  great  a  judicial  force,  leave  the 
administration  necessarily  to  the  active  responsihility  and 
vigilant  attention  of  some  one  or  two  of  their  number.  Tliere 
is  uo  provision  in  the  Con.slitution  except  there  shail  be 
one  court  What  is  our  plan  ? — ^that  there  shall  be  two  ? 
By  no  means.  There  ib  still  one  court,  one  docket  It  is 
that  there  shall  be  a  division  into  quorums,  whicli  shall 
hear,  in  separate  room^,  causesj  in  their  order  on  tlie  docket 
Two  quorums  can,  of  oourse,  dispose  of  twice  as  many  cases 
as  are  now  disposed  of.  The  risk  of  independent  judgments, 
that  form-  the  basis  of  an  objection  to  our  sclieme,  is  small. 
It  is  not  like  having  tribunals  sitting  in  different  partij  of 
the  country,  in  which  case  there  would  be  a  great  prob- 
ability of  diversity.  These  quorums  would  each  be  advised 
of  the  nature  of  the  business  coming  before  the  otlier.  One 
of  the  members  of  one  quorum  says  to  a  judge  of  the  other, 
You  had  argued  in  your  court  that  case  of  A  vs.  B.'^ 
*  Yes/'  "  And  we,  that  of  C  vs.  D."*  **  One  is  from  Massa- 
chusetts, and  one  from  New  Orleans;  but  they  both  involve 
the  same  question  of  a  charter  party."  "  Tliat  is  so."  And 
before  any  decision  is  made,  pronounced,  or  recorded,  if 
there  is  a  division,  then  it  becomes  a  subject  that  the  whole 
court  is  to  hear,  and  one  judgment  is  made  applicable  to 
both  cases,  before  the  diversity  has  escaped  into  |)ul)lic 
notice.  But  there  is  no  such  scheme  or  method  as  that» 
and  can  be  none,  in  an  establishment  of  courts  in  different 
partij  of  the  country. 


i^iy  u^od  by  Google 


76 


AMERICAN  BAR  A8BOCIATION. 


We  observe,  then,  that  the  number  of  members  of  the 
court  now  employed  in  hearing  private  eases  grows  out  of 
considerations  entirely  independent  of  the  wisdom  of  having 

so  many  thus  emploved. 

Tlie  only  alteruativo,  lor  a  aysti^m  of  lesser  qiujrums,  is 
one  that  either  deprives  the  citizen  of  an  appeal,  or  de- 
prives the  Supreme  Court  of  supervision.  The  quorum  is* 
within  the  power  of  Conj^ress  to  establish.  If  there  should 
arise  circumsiauccft  ret^uiiiiig  six  uut  of  the  nine  jiidees  to 
be  attending  in  their  circuits  for  the  hearing  of  causes  of 
original  jurisdiction,  it  would  be  entirely  competent  for 
Congress  to  say  that  three  should  be  a  quorum  for  the 
transaction  of  the  business  of  appeals.  It  might  limit 
that  number  to  causes  of  priyatu  interest,  as  it  ceriainly 
would.  Does  it,  then,  make  a  difterence  that  three  shall 
be  sufficient  for  a  quorum,  and  that  it  shall  be  the  duty 
of  the  court  to  divide  itself  into  three  or  into  two  quorums 
of  four  and  live.  th;it  <liall  sit  concuirniTly  and  take  up 
caseij  in  the  order  of  the  calendar  ?  I  haye  noi  been  able 
to  see  the  force  of  any  constitutional  objection  to  the  scheme. 
Lawyers  may  find  an  objection  to  its  substance,  and  then 
endeavor  to  fortify  that  objection  by  a  doubt,  for  doubts 
can  be  bred  on  almost  eyery  subject;  but  it  ii>  a  doubt 
without  a  reasonable  foumlation. 

Now  let  me  treat  on  what  are  the  important  elements  in 
this  alternative  plan  of  the  majority  of  the  committee. 

The  spii  ii  of  the  committee  is  yery  harmonious.  Though 
diliering  in  their  judgmeui,  they  haye  desired  to  propose, 
as  far  as  they  could,  a  system  that  \yas  adecjuate  to  furnish 
relief;  and  this  alternative  is  substituted  for  the  proposition 
which  we  have  presented  to  the  Association. 

Tlie  ]>r()j)nsit  ion  ol  the  majority  is  tliat  there  shall  l)enine 
appellate  courts,  with  geographical  limits,  and  made  up  of 
members  of  inferior  courts;  that  the  decisions  of  these  courts 
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shall  be  liiml,  to  tlie  kiigtr  pujlit»ii  of  litigaiil>;  J5>10,UU0 
mii«t  be  the  right  of  appeal  to  the  iSupreiiie  Court  of  the 
United  States.  That  amoimt  muHt  be  involved  before  the 
liti^^t  can  ^et  to  the  court  of  last  resort.  Ten  thousand 
dolhirs.  tis  we  lawyers,  talking  of  our  clients'  iiit(  ih  -t>.  use 
the  plirase,  rolls  smootlily  off  the  tongue;  but  it  is  an 
amount  so  large  that  it  is  all  that  the  mass  of  our  citizenB, 
short  of  a  few  hundred  thousand,  ever  expect  to  be  worth 
in  all  their  lives. 

AVhat  Ik'coiihjs,  then,  of  this  judicial  system  iA'  a  l"iv<j  people, 
in  drawing  this  line  in  the  equality  of  justice  between  the 
rich  and  poor?  What  becomes  of  that  great  encomium 
upon  the  law  as  having  its  greatest  attribute  in  this,  that 
there  was  nothing  above  its  power  or  beyond  its  control, 
nothing  beneath  its  notice  nor  without  its  j>r(»ic('ti(>n  ? 

If  your  system  requires  you  to  strangle  the  rights  of  the 
people,  to  begin  with,  and  our  system  does  not  disturb  in 
the  least  any  of  the  enjoyment  of  their  rights  whatever,  it 
seems  to  me  wc  havr  the  stronger  aiguiucnt  in  our  lavur. 
If  our  sehenic  is  ad«)|it(  d,  it  will  he  but  a  few  years  before 
the  Supreme  Court  will  be  able  to  discharge  its  functions, 
not  surrender  tliem ;  the  people  will  be  able  to  have  their 
litigation  upon  the' old  standard  of  $2,000,  inst<»ad  of  havin  j: 
their  heritage  further  shortened  by  tliis  larger  amount  of 
$10,000. 

I  warn  the  Bar,  and  would  warn  judges,  if  judges  would 
ever  take  warning,  that  the  notion  that  this  country  has  got 

so  many  merchant  princes  and  railroad  kings  that  they  need 
to  have  tiie  time  of  the  Supreme  Court  saved  for  them  and 
for  the  Constitution — ^for  I  agree  we  keep,  by  either  plan,  the 
Supreme  Court  for  the  Constitution ;  we  do  not  allow  the 
railroad  magnates  and  merchant  prineCv«t  to  crowd  out  the 
Constitution.  But  this  notion,  that  ilu'y  sliould  claim 
almost  exclusively  the  attention  of  the  Supreme  Court,  is 
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an  enonuous  misdiirf.  aii  iiniuLajiirable  evil.  It  i^  a  fester 
and  sore  in  tlie  community  to  have  one  measure  of  justice 
for  a  great  cause  aiid  another  measure  for  a  small. 

The  inability  of  suitors  to  press  their  claims  or  engage 
lawyers,  tlie  poor,  or  those  in  moderate  circumstances,  bear 
as  a  part  of  the  incidents  of  their  poverty ;  hut  they  do  not 
require  it,  as  an  ad(Htioual  incident  to  their  j)ovei*ty,  that  it 
should  afifect  their  relations  with  this  great  tribunal  that  the 
people  reverence  as  a  great  i)opular  institution,  after  all; 
for  it  is  the  guardian  of  the  Constitution,  which  is  the  most 
popidar  institution  of  the  jieople  of  country.  The 
presidency,  tlie  Congress,  the  courts,  literature,  science,  art 
— all  have  admirers  and  worshipers  and  votaries;  but,  thank 
God,  the  Constitution  of  the  jieople  of  this  country  stands 
to  them  as  the  greatest  human  institution  that  tlie  world 
has  ever  seen. 

As  I  have  said,  there  is  no  obligation  in  government  to  give 
more  than  one  day  in  court  to  all  its  citizens ;  but  is  it  not  its 

duty  to  give  as  many  days  in  court  to  all  its  citizens  as  it 
gives  to  any  ?  Do  not  think  ynu  have  doiu?  your  duty  in 
providing  for  the  prompt  administration  of  justice  by  cutting 
off  all  recourse  to  that  administration  on  the  part  of  a  great 
portion  of  yon  r  j  > « .  ]  •  1  e. 

The  old  system,  providing  lor  the  presence  of  a  Suprt-me 
Court  judge  as  part  of  the  Circuit  Court,  was  intended,  really, 
and  operated  to  carry,  so  to  speak,  in  this  divided  and  divis- 
ible form,  the  wisdom  and  knowledge  of  the  whole  court ; 
so  that  in  the  courts  of  first  instance  it  should  be  felt  bv  the 
suitor  that,  except  in  very  debatable  and  diihcult  cases,  he 
had  had  the  wisdom  of  the  Supreme  Court  brought  into  the 
original  determination  of  his  cause.  If  the  unbending  cir- 
cumstances of  our  expansion  would  have  justified  a  continu- 
ance of  that  svstem,  wr  <li(»nl<l  not  liax  t  heard  of  inter- 
mediate  courts  of  appeal ;  but  that  was  not  possible. 
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That  was  an  ;uliiiirable  sysU'ni.  l>ut  wr  have  had  an  in- 
terception of  the  presence  of  tlie  Supreme  Court,  by  one 
of  their  members  in  our  circuits  by  the  creation  of  circuit 
judges,  and  by  the  extension  of  the  term  in  banc  at  Wash- 
ington, so  as  to  give  no  time  for  cireiiit  attendance.  And 
you  have,  under  the  pressure  of  that  necessity,  cut  under 
to  a  very  undesirable  extent  the  relations  of  the  Supreme 
Court  to  the  people,  in  the  persons  of  associate  judges  of  that 
court  participating  in  the  administration  of  justice  all  over 
the  country.  That  you  have  done,  and  you  liave  shut 
thtui  U]>  at  Washington  all  the  Wiuking  part  of  the  year. 
That  being  done,  it  is  now  proposed  to  the  peoi)le  of  this 
country  that  the  Supreme  Court  cannot  administer  the 
full  appellate  jurisdiction;  that  the  citizens  must  have 
their  a[>peal  curtailed,  and  thi-rr  inust  bo  a  divisiuu  of  the 
appellate  power;  and  the  bupreme  Court  itself  be  removed 
another  stage  away  from  the  people. 

These  measures,  as  we  now  debate  them,  present  the 
question  of  whether  the  Supreme  Court  shall,  by  an  ad- 
liiinisirative  arrangcnient,  be  made  able  to  dispose  of  its 
causes,  or  whetlier  those  eauses  shall  partly  be  suppressed 
and  partly  decided  by  others. 

I  confess  that  while  I  can  understand  perfectly  the  dilFer- 
enceof  (>j)ini(>n  aun^ng  lawyers  and  among  .statesmen,  1  cannot 
understand  why  tlie  Suftrenie  Court  itself,  at  Wasiiington, 
should  be  thought  to  favor  this  great  novelty,  touching  great 
interests  no  doubt,  as  I  think  in  its  pernicious  results,  as  our 
learned  friends  think,  in  its  beneficial  results.  So  far  as 
the  Supreme  Court  it.self  is  coiicerned,  it  seems  to  me  to  be 
nothing  but  a  decree  that  its  great  inheritance  shall  be 
taken  from  it  and  given  to  another. 

William  Preston,  of  Kentucky,  said  : 

Mr.  Pi  f'sident, — 1  have  felt  a  deep  interest  in  this  A.->t»cia- 
tion,  but  liave  never  yet  taken  any  part  in  its  debates.   I  am 
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hi  favor  of  the  report  of  the  majority  iuntead  of  that  of  the 
minority,  and  at  the  request  of  my  friend.  Governor  Steven- 
son, one  of  the  committee,  will  say  a  few  words  in  its  support, 

as  he  is  not  qiiiti*  well. 

it  is  conceded  by  all  that  the  great  enlargement  of  the 
wealth  and  population  of  our  country  has  created  such  an 
accumulation  of  business  in  the  Supreme  Court  that  some 
ivhuhIv  is  indispeiisable.  The  causc-^^  have  increased  from 
50  or  ()()  every  year  in  the  earlier  days  of  the  government, 
to  more  than  1,200  cases  every  year,  not  one-third  of  which 
can  be  decided. 

To  remedy  this  evil,  two  plans  have  heen  j)ro])osttl,  one  of 
which  is  contained  in  the  report  of  the  majority  of  tlie  com- 
mittee, and  the  other  has  been  clearly  and  admirably  stated 
and  advocated  by  the  gentleman  from  Vermont  and  the 
gentleman  from  New  York. 

The  chief  oliji  i  tions  urged  against  these  reports  are  that 
thev  are  in  violation  of  the  Constitution ;  but  I  confess  I 
cannot  see  that  either  plan  is  obnoxious  to  the  chartre  made. 

Tliis  matter  originated  with  this  Association,  and  lias 
occupied  it  for  some  time.  A  committee  composed  of  nine 
members  was  appointed,  and  visited  Washington  to  secure 

I  ropriate  legislation.  It  was  composed  of  our  ablest  and 
most  distingnislied  members,  aii<l  the  Senate  of  the  Tniled 
•States  passed  a  bill  embodying  the  report  of  the  mcyority  of 
our  own  committee.  Would  it  not  now  seem  captious  for 
us,  without  some  very  grave  objection,  to  reject  out  own 
plan?  We  are  only  a  private  association  of  gentUnien, 
a  Bar  Association,  suggesting  a  plan  of  relief  for  a  great 
public  evil.  If  we  put  ourselves  in  opposition  to  a  bill 
recommended  by  our  own  committee,  and  approved  by  the 
►Senate,  might  it  not  lead  to  delay,  at  least,  and  endanger  all 
relief?  In  short,  would  tiie  Uoui>e  pass  the  pending  bill, 
or  Congrea«  enact  any  statute  affording  a  remedy?  Any 
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failure  to  act  on  tin- bill  at  liit'  lu  xt  session  would  ini]>eril 
its  pa^siige  ami  |)iol»aMy  ]H>st|)OUt'  all  ivlicf.  I  tlierelore 
think  it  i.s  .safest  to  stand  by  the  re|X>rt  of  the  majority. 

The  gentleman  from  New  York  has  presented  with  elo- 
tjuence  the  objections  that  the  plan  pif)i»osed  in  the  report 
of  the  niai'iiity  nii<rht  iTiip.iii  that  unity  in  the  exercise  of 
its  a|n>ellato  juriskiietinii  which  is  vested  by  the  ( 'onstitutioa 
in  the  Supreme  Court ;  but  i  must  confess  that  the  appre> 
hension  appears  to  me  to  be  unfounded.  The  jurisdiction 
vested  in  that  court  is  extraordinary.  In  its  oHpinal  juris- 
«iiction,it  is  al»ove  the  )><»\ver  of  Conj^ress,  VnU  in  it>  aj)|M'llate 
juriiwiiction  is  subordinate  to  the  legislative  dej^artmeut. 
Tlie  original  jurisdiction  over  soven?ign  states  and  ambassa- 
dors is  unknown  to  the  English  courts.  The  original  juris- 
diction of  the  Suprenic  Court  re<rulates  our  inter-state  rela- 
tions, and  probably  owes  its  origin  to  the  Druidical  customs, 
as  shown  Ijy  Caesar,  in  deciding  inter-tribal  disputes.  During 
our  colonial  period,  all  inter^colonial  questions  of  a  public 
character  were  vested  in  the  King  and  Council,  and  when 
we  fmmed  the  Constitution,  tlii-  publi*  jm  i-<li(  t ion  of  sov- 
reign  dignity  was  ve^sted  exclusively  in  the  ►Supreme  Court, 
But  as  to  civil  causes  affecting  private  rights  the  jurisdiction 
is  within  the  courts  created  by  Congress,  and  ]>roceHs  and 
appeal  are  entirely  within  lis  discretion.  The  Judiciary 
Act  of  17S!»,  and  the  .-.ul>se<iuent  acts,  all  fix  and  regulate 
sums  upon  which  appeals  can  be  heard,  and  the  people 
have  reposed  that  power  exclusively  in  Congress. 

The  gentleman  from  New  York  has  painted  in  brilliant 
colors  the  advantage  of  unity  in  the  exercise  of  the  aj)pellate 
jurisdiction  of  the  Supreme  Court;  but  it  <loes  not  strike  me 
that  tiiis  unity  of  juris<]iction  is  at  all  violated  by  the  plan 
of  the  majority  report.  .  If  it  be  necessary  to  resort  to  meta- 
phor, that  jurisdiction  may  be  likened  to  the  Koh-i-noor, 
the  great  diamond  that  adorns  the  crown  of  England.  If 
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the  gem  be  uncut  or  obscured  by  iiicrustalioiis  it  is  not 
sacrilegious  to  cut  and  polish  it,  nor  sliould  we,  who  have 
one  idea  about  the  mode,  be  thought  Western  savages  who, 
with  our  tomahawk,  would  dash  it  into  fragments,  ignorant  of 
its  greater  united  value.  No  one  wishtis  to  do  that.  But  it 
seems  to  me  that  we  are  rather  like  wrangling  lapidaries, 
disputing  as  to  how  the  jewel  was  to  be  cut  and  the  facets 
polished  so  as  to  give  the  greatest  light. 

In  conehisiou,  I  Avill  ni^uin  sav  tluit  we  are  merelv  an 
association  of  gentlemen,  representing  to  a  certain  degree  the 
American  Bar.  We  have  appointed  our  own  committee, 
and  they  have  reported  a  |>lan  for  our  adoption.  The 
Senate  of  the  I'nited  States  has  a[»proved  their  plan,  and  it 
has  passed  that  body  in  the  shape  of  a  bill,  now  betbre  the 
House  of  Representatives.  Now,  ought  we  not  to  go  on  with 
the  work  ?  Is  it  not  better  than,  on  matters  of  detail,  to  con- 
trivc'  another  [)lan,  or  rtiirrate rejected  [iropositions?  Would 
it  not  impeach  the  intelligence^  of  the  Senate  to  maintain 
that  the  bill  passed  by  that  body,  at  the  instance  of  a  ma- 
jority of  our  own  committee,  is  unconstitutional?  W^hy 
sitimkl  this  Association,  in  this  grave  matter,  j)re?:ent  a 
divided  front For  my  own  juiri,  I  think  we  will  not  do  so, 
and  that  the  present  Senate  bill  will  become  a  law. 

Entertaining  these  views,  in  my  judgment  it  is  best  to 
adhere  to  the  plan  of  the  majority. 

(diaries  S.  Bradley,  of  Rhode  Island,  said : 

Mr.  President, — As  a  member  of  the  committee,  I  think 

ten  minutes  will  suttice  for  all  I  wish  to  oifer  to  the  judg- 
ment of  this  Association  in  regard  to  this  matter. 

It  is  now  more  than  fifty  years  since  I  learned  to  listen 
with  delight  and  admiration  to  anything  that  he  whom  the 
boys  called  "Evuris,"  might  choose  to  say.  As  1  look  upon 
him  now,  I  see  a  brow  untouched  by  its  threescore  years  ; 
and  as  I  hear  him  propound  and  repeat  the  main  principle 
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of  his  elaborate  discourse — ^his  idea  of  the  duty  of  a  court 
in  it.s  relation  to  the  citi'/*'!i — I  seem  to  myself  to  hear 
youtiilul  power  and  aniljition  seeking  to  ehanui  most 
materially  all  our  judicial  system.  While  the  cixiel  pur* 
pose  of  civil  society  is  to  protect  man  in  his  endeavors  to 
live  according:  to  the  laws  of  his  being,  and  the  judiciary 
is  the  main  airent  of  society  in  givinir  that  piutectiun,  our 
wise  fricud  gravely  propounds  as  the  leading  idea  of  his 
discourse^  with  which  it  begins  and  ends,  that  one  day  in 
court,  one  hearing,  is  all  that  the  citizen  may  rightfully 
ask  from  tribunals  chargid  with  the  great  function  of  de- 
termining the  right  and  giving  him  protecliun.  1  appeal 
from  this  exalted  opinion  to  the  experience  of  all  time  and 
all  tribunals  and  to  the  judgment  of  all  members  of  our 
profession.  With  one  voice  they  now  and  always  have 
<leclar(  <l  that  to  secure  right  results,  an  opportunity  tnr  the 
review  of  a  tirst  opinion,  an  opportunity  for  a  sober  second 
thought,  in  law  (as  in  all  things  else)  is  essential  to  that 
measure  of  justice,  of  perfect  protection,  which  human 
tribunals  can  give.  If  the  foundation  of  the  elaborate 
argument,  to  whicli  we  have  listened  with  such  pleasure, 
iaii  when  tested  by  the  wisdom  of  experience,  the  argu- 
ment itself  and  its  conclusion  must  come  to  the  ground. 

It  is  the  right  of  the  citizen  litigant  in  the  courts  of  the 
rnit«  (l  States  to  have  the  possible  errors  of  a  single  district 
or  circuit  judge  corrected.  Tim  appeal  or  rehearing  is  to 
secure  that  right,  and  not,  as  Mr.  Evarts  argues,  merely  to 
secure  uniformity  in  the  law,  though  the  latter  results  as 
a  consequence  of  the  riglit. 

We  have  a  plain,  |i radical  question  before  us,  and  but 
a  few  minutes  to  consider  it.  . 
What  is  the  resolution  oflFered  by  the  majority?  Their 

proposition  is  "that  the  undersigned  have,  therefore,  reached 
the  conciubiou  that  the  general  sclieme  for  the  relief  of  the 
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Federal  judiciary,  which  proposes  the  estabh'shment  of  inter- 

rni'<li;itt  (inirts  oi  appeal  in  the  several  eircuiu,  that  which 
proiuisf.s  the  larges^t  Pleasure  of  success.'* 

That  is  our  conclusion  and  recommendation ;  it  is  upon 
that  we  ask  the  judgment  of  the  Association. 

On  the  other  side,  it  is  jn-oposod  that  there  f»hall  be 
several  eoiirts,  or  perha|)s  they  would  j>refer  that  I  should 
say  sieverai  bodies  of  men  in  M'ashington  liaving  equal  and 
co-ordinate  power  to  hear  and  dispose  of  judicial  questions. 

The  point  of  difference,  then,  simply  is  this :  Here  is  a  cer- 
tain amount  of  jutlicial  business  to  be  performed  l»y  proper 
tribunals  exi.-tiiiu  in  the  eireuits,  or  by  tribunals  existing  in 
Waiihington.  Which  shall  it  be  V  is  the  only  question  here. 
Other  things  being  equal,  the  tribunal  which  brings  the  ad* 
ministration  of  justice  nearest  to  the  people  will  be  more 
aceej)iable  lliaii  that  whieh  requires  a  journey  of  thousands 
of  mile-^  to  Washington  to  adjust  their  controversies.  K 
the  adoption  of  the  proposed  method  will  dispense  with  that 
difficulty,  it  is  an  immeuvse  <rain  in  and  of  itself. 

That  was  the  idea  of  the  fuuuders  of  our  judiciary.  They 
sent  a  member  of  the  Supreme  Court  to  the  circuits,  intend- 
ing in  that  way  to  dill'use  the  Supreme  Court  through  the 
country,  and  not  concentrate  it  solely  at  Washington.  The 
p(  ople  were  contented  with  the  juil<]:ment8  of  such  men  as 
came  to  them  from  ^\'ilshi^gton,  ajid  rarely  went  beyund 
them  to  the  full  bench. 

Judicial  tribunals  should  command  the  respect  of  the  pro- 
fession and  of  the  people.  Professor  Phelps  treats  lightly  the 
possibility  of  having  good  courts  in  the  circuits,  composed, 
lie  says,  of  such  men  as  it  may  |)lease  Providence  and  the 
Presidejit  \r,  give  us.  I>  it  not  identically  tlie  same  Provi- 
dence and  the  stune  President  who  have  given  us  the  many 
eminent  ju<lges  of  the  Supreme  Court,  and  who  will  give  us 
our  judges  at  Washington  and  in  the  circuits? 
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When  T  listened  yes>terday  to  the  eloquent  discourse  upon 
that  grand  old  lawyer  Petigni,  and  learned  that  he  would 
not  go  from  home  to  Washington,  I  remembered  that 
Judge  Curtis  once  said  to  me,  ''I  wish  I  oould  stay  at 
liuiue,  and  never  go  to  ^\'a.shiiii;ton."  And  there  are 
other  men  who  would  prefer  to  have  themselve,s  and  their 
fanulies  in  the  safe  anchorage  of  home  rather  than  among 
the  shifting  sands  of  Washington  society. 

Competent  tribunals  in  the  circuits  will  diminish  api>eal8 
to  Washington.  The  minority  ])hin  strikes  at  the  .snjuTticial 
dithculty;  the  majority  plan  at  the  original  and  radical  one, 
and  the  measure  that  we  propose  is  directly  in  harmony  with 
the  Judiciary  Act  of  1789  and  the  successful  experience  of 
the  past. 

There  is  another  praetieal  consideration  of  some  nionient. 
M  e  have  no  jx^wer  of  action.  We  are  only  challenging  the 
judgment  of  the  country.  Last  year,  when  this  matter  was 
before  the  Association,  a  cautious  advance  in  any  action  this 
body  nii^lil  lake  was  urged.  The  plan  then  proposed  has 
been  abandoned  by  all.  Then  we  had  our  late  President, 
>Ir.  Potter,  with  us.  I  will  not  invoke  the  presence  of  the 
dead,  yet  I  cannot  allude  to  him  without  saying  that  I  have 
rarely  met  a  man  whose  power — physical,  moral,  and  mental 
— ^gave  such  earnest  of  a  long  and  high  career.  He  was  of  our 
committee,  and  had  he  been  spared  to  us,  I  do  not  think 
there  would  have  been  any  discussion  here.  As  it  is,  there 
is  a  difference  of  opinion,  and  we  have  two  methods  before 
us.  The  plan  of  the  majority,  substantially,  is  the  same 
as  that  adopted  by  the  St^-nate;  and  we  are  informed  by 
Mr.  Evarts  that  the  Supreme  Court  of  the  United  States 
(who  are  presumed  to  know  something  of  the  require^ 
ments  of  the  case,  and  to  be  capable  of  clear  judgment 
cuucemin^  it),  have  also  disapproved  any  plan  like  that  of 
the  minority. 
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Is  it  worili  while,  upon  this  ]»rn<"ti«-n]  question,  to  tly  in 
the  face  of  the  JSenate  and  iSupreme  r<»urt/  Tlie  bill  may 
be  earned  through  the  House,  which  has  gone  through  the 
Senate  by  a  majority  of  nearly  two  to  one,  and  not  a  single 
senator  offered  the  minority  plan  as  an  amendment.  No 
other  bill  of  different  eharaettT  can  be  carried  ihruugli 
both  liouscis  during  the  next  short  session,  and  after  tlint 
we  are  launched  upon  a  presidential  campaign,  and  nothing 
will  be  done  in  respect  to  this  matter. 

With  the  <letails  of  the  bill  we  have  iiotliinsr  to  d(» :  nil 
can  do  is  tu  Lxpru.ss  ourselves  in  harmony  willi  its  general 
plan.  As  to  its  constitutionality,  there  is  no  question.  On 
the  other  hand,  I  believe  the  other  plan  to  be  unconstitu- 
tional. Men  divided  into  three  sections,  each  having  co- 
ordinate power,  each  having  all  the  functions  of  a  ct>ui1 
to  hi'ar,  decide,  determine,  and  carry  into  execution  caiisi's 
brought  before  them,  are  in  reality  three  different  courts. 
Call  them  quorums  or  what  you  will,  they  are  separate  and 
distinct  liodios.  This  idea  of  three  in  one,  and  one  in  three, 
is  something  that  pertains  oidy  to  the  iiiystery  of  Divinity, 
and  not  to  the  practical  affairs  of  our  human  life. 

The  minority  plan  gives  us  three  Supreme  Courts  instead 
of  the  "  one  Supreme  Court   provided  by  the  Constitution. 

It  is  i)roposod  to  remedy  this  obvious  <litlieuliy  by  saying 
that  after  a  committee  or  quonmi  shall  have  heard  a  cause, 
it  should  theti  be  submitted  to  the  body  of  the  court,  and 
judgment  be  rendered  by  the  whole  bench.* 

The  full  bench,  in  such  a  case,  is  no  court  at  all.  AH  of- 
us  know  that  judicial  tribunals  have  three  sets  of  officers — 
one  to  prepare  and  present  a  cause;  another  to  hear  and 
decide  it ;  a  third  to  carrv  the  decision  into  execution.  In 
the  proposed  j^lnn  of  the  niiimrity,  those  who  j)re[>are  and 
prciient  the  cuu.sc  nevi^  i*  {ippear  before  thoiie  who  adjudicate 
it;  and  those  who  ilecide,  never  hear  the  cause^  in  any 
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judicial  sense  of  that  word.  They  take  the  report  from  a 
part  of  their  own  body»  of  the  argument  on  either  side,  and 
of  the  truth  of  the  cause.   This  mav  be  a  commission:  it 

i-  not  II  <  ouit.  A  Ixxly  of  moil  eaniiot  rendor  a  juUiiial 
judgment  upon  a  mattor  which  it  has  not  heard.  Is  the 
American  Bar  Association  gravely  to  recommend  a  measure 
which  would  authorize  a  body  of  men  called  judges  to 
<Iooide  {I  case  without  ever  having  heard  the  argunn'iit  of 
tho  counsel  or  oi  ihe  j)artit.s  interested?  Tlio  judicial  trust 
and  duty  cannot  thus  b(*  delegated.  It  may  be  risigned. 
Such  a  proceeding  would  be  an  abdication  which,  with 
ai>|»ropriate  consequences,  should  become  a  removal  from 
otliic.  Of  all  ineu  on  the  fare  of  the  earth,  I  submit  that 
you,  gentlemen  of  the  Ann  ricaii  Bar,  .should  be  the  last 
who  ought  to  be  expected  to  sanction  such  a  measure.  It 
is  as  essential  that  the  Bar  should  vindicate  the  rights  of 
the  citizens,  as  it  is  that  the  court  should  adjudicate  them; 
and  a  body  wliich  doe«  not  hear  as  well  as  adjudicate,  is  not 
a  court. 

I  will  not  take  Hp  your  time  longer.  I  submit  our  recom- 
mendation to  the  judgment  of  the  Association. 

A.  Q.  Keasl)ey,  of  New  Jersey,  said : 

I  do  not  intend,  Mr.  President,  to  engage  in  this  discussion, 
nor  to  occupy  the  ten  minutes  allotted  to  me.  I  have  en- 
deavored in  this  matter  to  put  myself  in  the  position  of  the 
conscientious  juiyman,  listening  to  the  arguments  of  counsel, 
and  preparing  himself  to  render  a  verdict  at  the  close  of  the 
argument.  I  only  desire  to  make  a  few  suggestions  in  regard 
to  the  constitutional  point 

The  Constitution  of  New  Jersey  |>rovides  that  tluM-e  shall 
be  one  ^u[»rrinc  Court.  In  184.")  tlie  Supreme  Court  of  tliat 
state  consisted  of  five  judges.  It  had  I  >ecome  so  over  burdened 
with  business,  that  some  relief  was  imperatively  demanded. 
The  l^slature  in  1845  provided  that  the  Supreme  Court 
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might  designate,  at  the  beginning  of  each  term,  one  or  more 
of  its  members  to  sit  in  a  separate  apartment,  and  hear  and 
decide  such  questions  as  might  be  submitted  to  them ;  and 
that  the  deeisioiis  of  such  judges  should  be  as  good  and 
effectual  as  those  of  the  full  Supreme  Court. 

This  continued  for  ten  years,  when  the  question  was 
raised  as  to  the  constitutionality  of  that  method,  and  it  waa 
decided  to  be  no  infringement  of  the  Constitution  of  that  state. 

Our  court  now  consists  of  as  many  judges  as  the  Supreme 
Court  of  the  United  Stat^.  It  is  divided  into  main  and  branch 
courts.  Four  members  sit  as  the  main  court,  to  hear  all  the 
more  important  causes ;  three  sit  as  a  branch  court,  hearing^ 
other  matters;  and  veiy  often  the  two  remaining  judges  are 
engaged  hearing  causes  by  agreement  among  counsel  or 
parties. 

The  opinions  of  these  departments  are  not  rendered  on  the 
spot,  except  in  such  perfunctory  matters  as  can  be  decided 
instantly.   The  opinions  of  these  branches  of  the  court  are 

the  opinions  of  the  court:  they  are  discussed  by  tlie  court 
and  promulgated  as  the  judgment  of  the  court.  We  regard 
their  decisions  as  the  voice  and  judgment  of  the  entire  court,, 
and  it  is  so  regarded  by  the  profession  at  large  in  New 
Jersev. 

John  L.  T.  Sueed,  of  Tennessee,  said  : 
Mr.  President, — have  been  greatly  instructed  and  enter- 
tained bv  this  discussion. 

There  can  be  no  doubt  this  is  the  most  imfX)rtant  question 
that  can  engage  tiie  attention  of  the  Bar  of  the  United  States, 
and  I  desire  to  offer  a  few  remarks  on  behalf  of  the  Bar  of 
Tennessee. 

It  is  alwavs  perilous  to  undertake  to  unsettle  an  old  svs- 

tcni ;  and  when  the  cardinals  in  the  Vatican  at  iKome^ 
many  years  ago,  were  protesting  with  Pio  Nono  against  some 
concessions  to  the  popular  demand  of  the  people,  the  old 
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Pope  remarked, Sirs,  it  is  true  that  this  papal  establishment 
is  a  very  old  and  very  venerable  fabric,  but  it  is  only  old 
buildings  that  require  new  foundations." 

In  the  discourse  delivered  this  morning  by  my  friend  from 
■Ohio  (Mr.  Jordan),  he  mentioned  the  name  of  Sir  Matthew 
Hale.  It  is  said  of  that  illustrious  man  that  he  had  en- 
graved upon  the  head  of  his  cane  the  motto^  "feslina  lente" 
lest  even  he,  in  his  old  age  and  ripened  experience,  might 
go  too  fast  Let  us  "  go  slowly "  in  this  matter.  And  yet 
somethinjB^  must  be  done.  There  are  twelve  hundred  cases 
on  the  docket  of  tlie  United  States  Supreme  Coujrt.  They  can 
only  dispose  of  about  three  hundred  and  sixty  per  annum, 
while  the  cases  are  increasing  at  the  rate  of  four  hundred  and 
twenty  per  annum.  That,  Mr.  President,  is  a  startling  record, 
and  amounts  ahnost  to  a  denial  of  justice  to  the  American 
people,  each  one  of  whom  is  entitled  to  a  ^leedy  trial  without 
denial  or  delay. 

You  talk  ahout  the  matter  of  expense.  Let  any  (politician 
eome  before  the  people  with  such  a  record  as  this,  and  tell 
them  that,  on  account  of  the  expense,  tlie  courts  are  closed 
against  them — that  Magna  Charia  is  violated  wherein  it  pro> 
vides  that  all  courts  shall  be  open  to  the  people.  What 
would  be  the  result  of  such  a  statement?  The  people  would 
laugh  hini  Ironi  the  hustings,  and  tell  hnii.  if  necessary,  to 
■correct  so  gigantic  a  wrong, — that  a  million,  or  thirty  millions 
•of  money  from  the  treasury  would  be  but  a  small  allowance 
to  secure  such  an  end.  Where  does  the  money  come  from 
but  from  the  pockets  of  the  people?  And  they  would  never 
bejxrudp:e  its  ap])liration  in  the  direction  of  the  equal  and 
impartial  administration  of  justice. 

The  (Constitution  of  the  United  States  provides  for  "  one 
Supreme  Court."  It  is  so  proclaimed  in  the  organic  law :  one 
august,  indivisible  court,  to  sit  and  deliberate  u[>on  the 
tights  of  men  and  of  commonwealths.   That  is  the  kind  of 
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court  our  fathei*:*  created,  and  I,  for  one,  as  a  citizen  of  this 
(•(►uutry,  would  feel  liuniiliattMl  if  1  wvw  in  >«  «•  that  august 
tribunal  dis^solved  into  (Hvisions  or  into  subdivisions,  into 
sections,  into  side  shows,"  that  Peter  and  Paul  might  carry 
on  their  little  casi«  pari  passu.  That  is  not  the  true  spirit 
and  intent  of  your  ori^anic  law.  Do  not  genthmien  present 
know  that  when  circuit  duties  were  ini|)osed  ui>on  the  Judges 
of  tlie  Supreme  Court,  that  Chief  Justice  Marshall  said  it  was  a 
violation  of  the  Constitution  ?  Do  you  not  know  that  Roger 
B.  Taney  said  the  same  thing?  But  because  their  labors  on 
the  Uneh  we^*e  then  liirht,  Marshall  accjuiesced  in  the  propo- 
sition because  lie  tliougl it  the  people  desired  it;  and  liaving  so 
acquiesced,  Taney  and  his  great  compeers  agreed  to  it  also. 
What  would  those  great  men  think  of  the  disintegration  of 
that  tribunal,  now  |«r(  jiosed  in  the  minority  report? 

Sup]>u.M'  you  now  (hvide  that  august  tribunal  into  two 
sections.  To  he  eveniv  divided,  vou  inu^t  have  four  in  each 
division.  What  are  you  going  to  do  with  the  odd  man — the 
ninth  ?  Who  does  he  belong  to?  Both  divisions  will  claim 
hiiii,  undoubtedly,  because  the  section  liaviiii:  Uw  aie  more 
likely  to  deeide  i1m  ir  t  ;iii-(»s  than  that  having  only  lour,  with 
the  p(»ssibility  of  a  "  deadlock  "in  their  decisions.  What  will 
you  do  with  tlie  fifth  man  ?  Will  you  divide  him,  and  settle 
the  question  a«  Solomon  proposed  to  do  in  that  celebrated 
hdhat.i  ('0?7>/'.s'  case  about  the  baliy.  and  give  a  half  of  liiin  to 
each  division?  Such  a  .scheme,  to  put  the  most  respectable 
face  upon  it,  is  ridiculous ;  and  yet  I  say  it  with  the  most  pro* 
found  respect  for  the  gentlemen  who  advocate  the  other  side, 

# 

for  I  know  their  oanu^st  desire  is  to  uphold  the  Constitution 
as  it  siioidd  l)e  uphi  ld. 

The  plan  of  the  niai«>ritv  lias  engai:>  if  the  attention  not 
only  of  the  distinguished  President  of  the  ^nate  of  the 
United  States,  but  of  the  jvulges  of  the  Supreme  Court;  and 
1  iiiji  iii  lav*ir  of  that  |tlan,  believing  it  to  be  the  bestoU'ered. 
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It  has  b€on  said  that  llio.^e  in  favor  of  tlmt  nita^ure  are 
seeking  otlitiai  positions  that  will  bo  <  i\at<.<l  by  the  Davis 
bill ;  but,  for  my  own  part,  1  want  it  understood  by  the 
learned  gentleman  who  made  the  suggestion  last  night,  that 
I  belong  to  a  party  that  stands,  like  Ceesar's  wife,  above 
sns|ti(  ioa  on  that  score. 

£.     Sherman,  of  Illinois,  said : 

Mr.  President, — It  would  not  become  me  to  advert  to  the 

con<tituTi(Hial  argument  which  has  been  mnde  by  one  who 
is  the  legitimate  siiee<'SM)r  of  the  great  expounder  of  the 
Constitution,  and  whose  fame  and  character  are  not  only 
established  in  this  country,  but  wherever  civilization  has 
gone.  I  beg,  nevertheless,  to  call  the  attention  of  the  Asso- 
ciation to  but  one  jiroposition :  that  if  the  logic  of  the  gentle- 
men from  New  York  an<l  Vermont  (Messrs.  Evarts  and 
Pheipej)  is  carried  to  its  ultimate  results,  and  the  Hupreme 
Cburt  is  to  be  divided,  why  may  it  not  be  divided  into  nine 
portions,  each  man  constituting  a  fjuorum  ?  If  the  court 
may  ix?  suUiivivle^i  into  quorums  of  three,  why  not  into 
nine  sections?  To  my  mind  there  is  as  much  propriety 
in  saying  that  one  judge  shall  be  a  quorum,  and  as  such 
constitute  the  Hupreme  Court,  as  that  three  shall. 

A  single  \v<»nl  as  to  the  |»ia<  t ical  tiuestion  raised  by  my 
distinguished  iriend.  at  whose  leet  I  learned  the  first  rudi- 
ments of  law — ^the  gentleman  irom  W'rmont  (Mr.  Plielps). 
He  asserts  that  these  local  courts  will  not  be  respected  by 
the  ])eople ;  and,  in  an  unguarded  moment,  without  weigli  ing 
well  his  svords,  he  said  that  ihe>i  iit  w  juilgcs  would  be  like  a 
militia  drafted  into  the  .^^ervice.  Think  of  the  court  sitting 
in  New  York  circuit,  with  the  honorable  and  eminent  Judge 
Blatchford  at  its  head,  and  composed  of  such  men  as  Judge 
Benedict  and  Judge  Nelson  and  others,  being  coin])ared  to  a 
'*  militia  drafted  into  the  service!  Judge  Hlatchford  has 
been  "  drafted  "  into  the  Supreme  Court,  and  Judge  Gray, 
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not  even  a  militiaman,  has  been  *' drafted  into  the  same 
eminent  IkkIv.  Tliat  arj^uniunt  wa>  liardiy  worlliy  of  the 
gentleman,  and  1  can  only  think  he  made  the  remark  in  an 
unguarded  moment.  But  to  refute  that,  let  me  refer  for  a 
moment  to  the  argument  of  the  gentleman  from  New  York 
(Mr.  Evarts).  He  maiiitaiii.s  tliat  tlic-o  nine  circuit  bodies, 
composed  a.s  they  will  be,  will  be  so  strong,  so  vigorous,  so 
eminent  that  the  institution  will  endanger  the  liberties  o( 
the  people.  I  paas  over  to  the  gentleman  from  New  York 
the  overwhelming  argument  of  the  gentleman  from  Ve^ 
iiiont;  thev  may  each  refute  tht-  utlier. 

But  what  is  the  fact?  bimply  this,  Mr.  Tresideut,  that 
these  tribunals  would  be  composed  of  eminent  judges,  whose 
interpretations  of  law  and  the  expositions  of  jurisprudence 
Would  be  so  W('i<j:hiy  tliat  \\iv  (»nly  danger  to  tlie  Supreme 
Court  would  be  that  these  courts  niiglit  rival  that  eminent 
body  in  the  esteem,  respect,  and  conhdence  of  the  American 
people;  and  that  is  not  a  very  serious  crisis  to  apprehend.  It 
will  be  a  poor  man's  court.  I  invoke  in  fiivor  of  this  majority 
report  every  one  of  the  eloquent  utterances  of  the  genth  inaii 
from  New  York.  The  provisions  of  this  bill  will  afford  ample 
justice  for  the  lowest  as  well  as  the  highest.  . 

The  gentleman  from  New  York  savs  that  this  countrv  will 
bo  divided  up  into  sci  tions;  that  we  shall  have  rival  tribu- 
nals and  contiictiug  decisions.  In  my  own  state,  where  the 
appellate  court  was  created  while  I  was  a  member  of  the  legis- 
lative body,  and  chairman  of  the  committee  reporting  in  favor 
of  the  measure,  all  tlicse  evils  were  predicted  of  the  system. 
These  argument.--  against  the  intcrniediatc  court  system  are 
familiar  to  us  in  Illinois,  but  they  have  proved  groundless. 

The  value  of  a  court  bf  last  resort,  and  especially  the  court 
of  last  resort  of  the  greatest  nation  upon  the  face  of  the 
earth,  is  in  an  inverse  ratio  to  ilic  nuniljcr  of  cases  it  decides. 
Its  function  is  to  pronounce  the  law,  that  the  inferior 
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courts,  the  bar,  and  the  people  may  know  what  tlje  law 
is.  That  function  can  he  bust  .subfserved  by  reducing  to 
the  miuimum  tlic  number  of  cases  it  shall  decide,  so  that 
the  judgments  of  that  oourt  shall  remind  us  again  of  the 
times  when  Marshall,  Taney,  and  Story  adorned  the  Supreme 
Bench.  • 

A.  Q.  Keasbey,  ot  New  Jersey : 

Mr.  President, — With  reference  to  what  the  last  speaker 
said  about  one  judge  beinjij  a  quorum,  I  merely  want  to  say 

tluit  in  New  Jersey  it  oi  tcn  happens  that  one  juilge  of  the 
Supreme  Court  hears  and  decides  a  case. 

C.  Stuart  Patterson,  of  Pennsylvania,  said: 

Mr.  President, — I  do  not  intend  to  discuss  the  constitu- 
tional (jucstion.  T  simply  desire  to  put,  in  a  few  uuids, 
some  [)racticai  rt^asons  tor  the  approval  by  this  Association 
of  the  Davis  bill. 

It  is  objected  that  an  increase  of  the  appealable  limit  to 
$10,000  will  cause  a  discrimination  between  the  rich  liti^nt 
and  the  [M3or.  We  would  proi)al>ly  all  agree  that  the  money 
elem<  nt  should  not  govern  the  matter  of  appeal  at  all. 
Probably  the  most  scientific  appellate  system  is  that  by 
which  api>eals  frota  colonial  courts  to  the  Privy  Council  in 
England  were  formerly  regulated.  Under  that  system  a|>- 
peals,  without  regard  to  the  amount  in  controvei*sy,  were 
allowed,  where,  either  the  court  of  the  first  instance  would 
certify  that  there  was  a  question  for  appeal,  or  where,  after 
the  refusal  of  that  court  to  so  certify,  the  appellate  court 
would,  upon  an  inspection  of  the  record,  allow  the  appeal. 
By  that  method,  there  was  full  opportunity  of  reviewing  all 
properly  appealable  questions,  and  yet  the  time  of  the  ap- 
pellate tribunal  was  not  needlessly  wasted  in  the  hearing 
of  cases  that  were  so  clearly  governed  by  authority  as  not 
to  involve  a  fairly  arguable  question.  But  in  this  country 
the  pecuniary  limit  has  been  so  long  regarded  as  the  most 
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eoiivcniont  test  of  tlie  right  to  appeal,  thai  ii  cannot  now  be 
seriouhiy  expected  that  it  will  be  (hsregarded. 

In  1789,  Congress  fixed  the  limit  of  appeal  at  <(2,000. 
In  1872  the  limit  was  raised  to  $5,000.  It  is  now  proposed 
U)  idise  ii  to  slu,UO0.  If  we  contrast  the  present  condition 
of  tlie  country  with  its  condition  in  1780,  we  shall,  I  think, 
come  to  the  conclusion  that  $10,000  at  this  time  is  a  much 
smaller  limit  than  $2,000  at  that  time.  In  1789  the  Chief 
Justice  of  the  United  8t4ites  received  $1,800  per  annum,  and 
the  President  $4,000 :  the  latter  now  receives  $50,000,  and 
the  Chief  Justice  $10,000.  That  is  an  illustration  that 
shows  the  difference  in  the  relative  values  of  the  amounts. 

Are  the  cnses  wh(i<e  aiiiouin<  in  conUovei>y  ai'e  more  than 
$5,000  and  i&sa  than  $10,000,  so  much  more  important? 
Do  they  so  universally  involve  questions  of  greater  com- 
plication and  difficidty,  that  the  proposed  increase  to  $10,000 
I?-  i()  Ix*  regarded  as  a  sullicient  reason  for  rejecting  the  relief 
which  the  Davis  bill  offers  ?  To  state  the  question  is  to 
answer  it. 

\\  r.  \\  \ii>  meet  here,  have  no  legislative  authority  to  de- 
termine \s  liat  is  tlie  l)c^t  possible  plan  for  administering  the 
judicial  business  of  the  United  States.  We  are  here  represent- 
ing the  Bar  of  the  United  States.  Our  voice  wijl  have  no 
greater  weight  than  that  whidi  ii  will  derive  from  tliesuvuid- 
ness  of  the  reasoning  by  which  our  conclusions  can  be  sup- 
ported. We  are  not  theorists.  We  are  practical  men.  We 
want  that  legislation  whicli  will  give  us  the  most  certain 
and  speedy  relief  i'voni  an  existing  and  increasing  evil. 

Day  after  day  the  dockets  are  becoming  more  and  more 
crowded,  both  in  the  Supreme  and  Circuit  courts;  there 
mtist  be  an  increase  in  the  judicial  force  in  the  circuits ; 
relief  must  he  ap]»lie<l  there  as  well  as  in  the  8u])reiiio  Court. 
Is  not  that  plan  the  best  and  most  practical  whicii  enables 
us  at  once  to  meet  both  difficulties?   Such  a  plan  is  that 


(iKNKKAL  MIM'TEa 


95 


i-mhrjUH  d  in  the  Ihivis  bill,  which  has  alrmdy  passed  the 
Senate  of  tlie  Unite<l  Statt^s,  and  received  the  approval  of 
the  judges  of  the  Supreme  Court,  of  many  lawyers  through- 
out the  country,  of  many  members  of  this  Association,  and 
of  a  majority  of  our  comniittee.  That  bill  can  be  passed  in 
the  House  at  the  next  seivsion,  if  there  is  an  united  expret^iou 
of  public  opinion  in  its  support.  If  that  bill  be  not  passed, 
is  there  any  reason  to  suppose  any  other  relief  will,  within 
any  reasonable  time,  be  ^iven  ti>  us?  I  submit  that  for 
these  reasons  the  report  of  the  majority  of  the  committee 
ought  to  be  sustained. 

Edward  ().  Hinkley,  of  Maryland,  said: 

Mr.  President, — Ten  minutes  will  not  sullice  to  <li.splay 
much  eloquence,  however  pleasant  it  might  be  to  an  audi- 
ence even  of  lawyers.  But  five  minutes  will  suffice  for  me 
to  suggest  that  there  was  a  Supreme  Court  in  ancient  times 
that  got  into  the  same  ditticulty  as  that  in  wiiicli  tlie  United 
States  Supreme  Court  now  finds  itself. 

In  the  history  of  the  oldest  nation  of  whom  we  have  any 
record,  it  is  told  that  they  had  a  supreme  judi:< ,  and  he  harl 
so  much  bu<iucsN  un  his  hands  that  his  father-in-law  told 
him  that  what  he  was  doing  was  not  good,  us  he  would  wear 
himself  out,  and  wear  out  the  people  also.  So  Jethro  said 
to  Moses  that  he  should  appoint  subordinate  courts — ;jud^es 
of  thousautls,  judges  of  hundrcils,  and  judges  ul  lit  lies,  and 
judges  of  tens  to  hear  the  small  matters,  while  he  (Mosi^s) 
heard  all  the  great  matters. 

That  is  the  ciuse  I  wished  to  refer  to,  Mr.  President  ;  and 
if  the  case  means  anything — if  tliere  is  any  princijde  to  be 
adduced  from  it — ^I  think  it  means  precisely  what  the  Con- 
stitution of  the  United  States  declares.  I  think  it  declares 
onlv  what  is  an  inevitable  necessitv.  what  is  inherent  in 
the  nature  of  things,  when  it  says  that  there  .shall  be  one 
body  or  court  called  supreme.   But  there  ought  to  be  an 
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intermediate  tribunal ;  and  ymi  cannot  })ro(luee  such  a  tri- 
bunal by  dividing  the  supreme  tribunal  into  tliree.  How 
can  an  integer  preserve  its  integrity  after  a  division?  I 
cannot  see  how  it  may  be  done ;  there  is  a  want  of  logic  in 
it.  There  is  in  it  a  want  of  analogy  to  all  tliin*^s  iu  naiiu-e 
and  in  tlie  inferior  and  subordinate  occupations  of  man. 
Time  will  not  suffice  to  state  the  analogy,  except  to  place 
nine  directors  of  a  corporation,  four  of  whom  should  con- 
.stilutc  a  quorum  ;  and  to  place  the  other  five  iu  anotljer 
room,  and  call  them  also  a  quorum.  The  thing  would  be 
illogical.  And  even  if  constitutional,  there  are  inherent 
objections  that  are  paramount  to  any  supposed  convenience 
thill  might  arise  by  a  division  of  the  labor. 

What  shall  I  do  if  1  cannot  transact  all  the  work  to  be 
done  by  me?  I  will  appoint  subordinates.  The  funda- 
mental error  of  the  other  side  is  in  supposing  that  the  nine 
men  at  Washington  are  better  nun  than  we  have  in  the 
circuit  and  dis^trict  courts.  Yet  men  who  have  served  ten, 
fifteen,  or  twenty  years  in  their  duties  in  the  courts  of  first 
instance  are  sometimes  far  superior  to  the  appellate  tri- 
bunals. The  only  dillit  ulty  I  see  about  it  is  that  the  judg- 
ment of  one  man  sitting  alone,  a:*  he  himself  would  doubt- 
hss  acknowledge,  is  not  so  reliable  as  a  larger  number,  from 
the  principle  that  **  in  the  multitude  of  counselors  there  is 
siifety."  And  to  be  enabled  to  set  t  Ic  1 1  u- « question  as  he  himself 
would  like  to  have  it  sot  tied,  he  would  be  glad  to  have  thi-ee 
or  five  men  review  his  decision.  It  seems  to  me  that  the 
system  of  intermediate  courts  is  the  be^  method  that  can 
be  adopted. 

Nathaniel  W.  Ladd,  of  Massachusetts,  said : 

Mr.  President, — am  oppos^ed  to  the  system  of  intermediate 

courts.  l)ecause  I  believe  thai  if  there  is  to  be  an  inereast-  in 
he  Federal  judiciary,  it  should  not  be  an  increase  in  that 
direction,  but  an  increase  in  the  other  direction. 
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We  are  all  agreed  no  doubt,  that  a  national  bankrupt 
law  is  a  neoeesity.   One  of  the  difficulties  in  the  way  of 

such  a  law  is,  that  these  courts  cannot  get  near  enough  to 
the  people  to  deal  with  the  matters  pertaining  to  a  national 
bankrupt  law. 

The  jud^  oomposing  those  courts  should  be  of  mm  of  as 

much  ability  as  in  the  Supreme  Court. 

If  you  are  going  to  have  an  appellate  court  lower  than  the 
Supreme  Ck>urt,  why  not  give  appellate  juriBdiction  to  the 
Circuit  Court,  and  create  a  lower  court  if  it  be  necessary, 
and  increase  the  judiciary  in  that  respect,  so  that  they  might 
deal  with  the  minor  questions  of  a  national  bankruptcy  law, 
which  we  must  ultimately  have.  The  less  important  cases 
might  be  disposed  of  by  the  inferior  courts,  reserving  the 
more  important  questions  for  the  Supreme  Court  as  it  now 
exibts,  but  hitting  in  quorums.  Congress  may  provide  that 
any  number  of  justices  of  the  Supreme  Court  may  form  a 
quorum.  If  the  extent  of  the  appellate  business  be  so  great 
as  to  warrant  it,  increase  the  number  of  Supreme  Court 
judges,  and  divide  their  number  up  into  "sessions."  They 
might  take  the  docket  and  make  a  division  of  the  labor,  part 
going  to  the  first  session,  part  to  the  second  session,  etc.  If 
this  plan  is  carried  out,  the  accumulation  of  cases  would 
soon  be  reduced,  and  in  my  estimation,  it  is  a  better  and 
more  constitutional  method  than  establishing  another  court, 
in  many  instances  a  supreme  court,"  torn  which  there 
will  be  no  appeal. 

Henr}'  Hitchcock,  of  Missouri,  said  (in  substance): 

Mr.  President, — ^The  time  I  may  occupy  in  exercise  of  the 

privilege  of  answering  must  be  limited,  for  it  is  late.   I  shall 

lud.  therefore,  attempt  to  discuss  at  length  the  arguments 

made  on  the  other  side. 

Judge  Bradley  has  called  your  attention  clearly  to  the 

scope  of  the  report  presented  by  the  majority  of  your  com- 
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mittee,  wliidi  was  that  tliey  liad  come  to  tlie  conohision 
that  the  general  plan  for  relieving  the  Federal  courts  by 
the  establishment  of  intermediate  courts  was  the  one  which 
promised  tlie  largest  nicasure  of  succesj?.  That  is  all  the 
proposiiiun  we  make  iu  our  report. 

The  bill  which  has  passed  the  Senate  now  goes  to  the  House. 
If  found  desirable,  it  can  be  amended  there  in  accordance 
witli  some  of  the  suggestions  tliiit  have  been  made  here. 
Criticijjms  of  that  kinc]  may  be  submitted  to  the  members  of 
the  House  and  availed  of  there;  we  have  nothing  to  do 
with  that.  The  real  question  here  is  as  to  whether  or  not 
the  majority  nre  right  in  suggesting  their  plan  as  the 
most  feasible.  Doubt,  upon  a  matter  so  grave,  is  equivalent 
to  condemnation ;  and  there  is  a  doubt  upon  the  minority 
scheme.  As  to  the  constitutional  question,  I  shall  not 
further  discuss  it.  The  crucial  |>oint — the  cardinal  prof>o- 
sition  put  forth  by  the  majority  report  on  that  head — ^iias 
not  been  answered. 

The  question  has  been  asked  in  argument :  Does  it  make 
any  difference  what  the  balance  of  the  judges  are  doing  while 
a  quorum  is  hearing  cases?  It  does,  1  answer,  if  they  are 
jdoing  what  the  Constitution  says  shall  not  be  done.  They 
may  be  sent  on  circuit  duty  ;  assigned  to  tiiis,  that,  or  the 
other  circuit.  But  when  Congress  undertakes  to  sav,  if  it 
ever  shall,  that  those  other  members  of  the  Supreme  Bench 
shall  be  authorized  to  sit,  performing  the  functions  of  a  court, 
then  Cbngress  is  doing  what  the  Constitution  forbids.  An 
integer  cannot  be  divi<led  and  remain  intrgiate:  nor  can  u 
triumvirate  be  called  a  monarchy.  1  liave  Inard  of  animals, 
the  separate  fragments  or  parts  of  which  could,  after  being 
divided,  each  still  performed  the  functions  of  the  whole ;  but 
I  believe  that  characteristic  is  restricted  to  the  very  lowest 
lbriii>  nt  |unimal  life. 

Judge  Bradley  has  alluded  to  the  folly  of  supposing  the 
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opinion  in  a  cauae  heard  and  decided  by  a  few,  to  be  equiva- 
lent to  that  of  the  whole  court,  the  majority  of  whom  would 
tlitit  hy  be  renderiug  an  upiniou  ujioii  a  case  tliey  iiad  iiul 
heard. 

Instead  of  asking  the  Supreme  Court  to  hear  a  case  once, 
you  are,  by  this  minority  report,  providing  for  their  hearing 

many  cases  twice.  8uch  a  }>lan  will  iv^juiiv  more  time  to 
transact  the  business  than  is  vwn  now  devoted  to  it. 

But  even  with  a  court  divided  an  is  proposed,  it  would  not 
be  equal  to  the  growing  <1emand8  of  the  increasing  business 
of  tliis  couiitiy.  The  measure  tliey  |ux»]>(».^e  would  only  atioixl 
ttjmi)orary  relief,  wiiile  we  tliink  tlie  e.^tablishment  of  inter- 
mediate courts  will  bring  [lermanent  relief. 

With  rej^ard  to  what  has  been  said  about  no  appeal  to  the 
Siipn  iiie  Court  beinjx  allowed  under  our  method,  unless 
the  amount  of  JiO,OOU  was  involved,  gentlemen  surely  must 
have  forgotten  that  I  called  attention  to  the  provisions  of 
the  Davis  |  )lan,  which  by  no  means  provides  that  there  shall 
be  no  a]>peal  to  the  8u|)i"«'nH'  Court  unless  S10,(>00  is  in  con- 
trovtT:>y.  On  the  contrary,  it  providt  s  fur  appeals  without 
reference  to  the  amount  involved,  whenever  the  questions 
of  law  involved  are  of  general  importance,  and  also  in 
other  chu<ses  of  cases  speciHrd, — thus  not  raisiiJLi.  but  in 
reality  lowering  the  preaeiit  limit;  su  that  the  argu- 
ment about  rich  men's  courts  and  }X)or  men's  courts  has 
no  application. 

I  regretted  to  hear  an  argument  which  raises  a  su|)j)osed 
distinction  of  class,  based  upoii  the  possession  of  wealth. 
Such  an  argument  is  a  tire-brand,  even  when  the  facts  might 
seem  to  support  it ;  but,  as  I  said,  it  is  not  applicable  here, 
for  instead  of  shutting  out  the  poor  suitor,  we  afford  him 
more  ample  facility  of  a])])eal.  The  l)est  answer  to  tlie 
argument  made  by  the  other  side  in  that  resj>ect  is  simply 
to  recall  the  actual  provisions  of  the  Davis  bill. 
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The  time  has  arrived  for  the  yote  to  be  taken,  and  1  pro- 
pose we  now  vote  upon  the  question. 
(Several  members :  Question !  question !) 

Mr.  Evarts : 

I  rise  to  ask  the  gentleman  a  question :  Am  I  to  und^- 
stand  that  all<cases  that  oome  before  the  intermediate  oouitB 
will,  as  a  matter  of  right,  go  to  the  Supreme  Court,  and  that 
there  will  be  no  pecuniary  hmit  above  ^00  ? 

Mr.  Hitchcock : 

The  statement  is  in  the  bill  itself,  giving  the  restrictions. 
In  several  classes  of  caises  there  are  no  restrictions  of  appeal. 
I  will  read  it. 

Mr.  Evarts : 

You  can  answer  my  question  whether  your  report  favors  a 
system  of  intermediate  courts  from  whose  decisions,  as  a 
matter  of  right,  there  shall  be  an  appeal  or  reconsideration, 

unafiected  by  any  amount  involved. 

Mr.  Hitchcock : 

No,  sir ;  not  as  you  now  state  it 
Mr.  Evarts : 

We  should  not  take  the  vote  of  this  body  upon  an  uncertain 

presentation.  If  you  mean  to  have  an  interme<liate  system 
of  appellate  courts,  making  this  another  step  tiirough  which 
all  cases  may  go  without  a  distinction  as  to  amounts,  then 
you  are  crippling  and  misappropriating  the  appellate  power. 
11,  (»n  the  other  hand,  you  allow  a  universal  appeal,  then  you 
are  multiplynig  the  steps  and  expense  of  an  appeal,  and 
enlarging  the  business  in  the  Supreme  Court  instead  of 
reducing  it. 

Our  proposition  is  that  we  will  enable  the  Supreme  Court 
to  do  more  business  than  it  now  does ;  your  system  will 
result  in  bringing  more  business,  without  furnishing  the 
means  to  transact  it 
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Mr.  Hitchcock : 

We  recommend  that  a  pecuniary  limit  be  tixerl,  below 
which  there  shall  be  no  appeal,  unless  the  (jiu^tim,  involved 
is  of  such  iuiportauce  that  the  Supreme  Court  should  ^kk^u 
upon  it 

Mr.  Evarts: 

Then,  as  a  matter  of  rigid,  you  do  not  give  a  mau  au  appeal 
unless  be  has  a  case  inyolving  IIO^OOO. 

The  rre:?ideut: 

The  iirst  question  is  upon  the  motion  of  the  gentleman 
from  New  York,  to  amend  the  resolution  of  Mr.  Hitchcock 

by  strikiu';  <jut  tlie  word  "  majority,"  and  inserting:  in  lieu 
thereof  tlic  word  "minority."  Those  in  favor  of  the  amend- 
ment will  vote  Aye ;  those  opposed,  No. 

A  viva  voce  vote  was  then  taken,  and  the  ( 'hair  beinc:  in 
doubt  [IS  to  the  result,  a  rising  vote  was  demanded,  which 
resulted — 

For  the  amendment,  23 ;  opposed,  42. 

The  President : 

The  question  is  now  upon  the  adoption  of  the  resolution  of 
the  grentleman  from  Missouri,  and  a  count  is  called  for. 

The  result  was — 

For  the  adoption  of  the  resolution,  39 ;  opposed,  27. 

And  the  resolution  was  adopted. 

£.  B.  Sherman,  of  Illinois,  offered  the  following  resolutions : 

liesolvcd,  Tliat  the  criminal  laws  of  the  I'liiu  d  States  and 
of  the  several  states  do  not  sufficiently  distinguish  and  punish 
persons  committing  crime  as  a  business,  and  that  provision 

should  be  made  for  the  permanent  confinement  of  those  who 
so  engage  in  crime  as  an  occupation  or  pursuit. 

Mmdved,  That  tlie  Committee  on  Jurisprudence  and  Law 

lUform  be  requested  to  consider  and  report  a  propei method 
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and  criterion -for  •discriminating  between  professional  and 
non-prbfesaodal  criminalB,  and  for  the  protection  of  society 
agfi^st  ihe  former,  when  so  ascertained. 

^  These  resolutions  were  adopted,  and  the  matter  referred  U> 
the  committee  therein  named. 

Siiiitou  E.  Baldwin,  of  Connecticut,  moved  tliat  the 
ABSociation  now  adjourn  aim  die> 

Seconded  by  Henry  Hitchcock,  of  Missouri. 

The  meeting  then  adjoamed  without  date. 

EDWAR1>  UilS  HINKLEY, 

iSecretary^ 
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Dr. 

To  UilaiH't*  ln>m  lant  atxxmnt,   $1,286  47 

To  ca^h  ret^ived  fn»in  ducA  of  membera,  .      .      .  2,465  00 

  18,761  47 

Vt. 

1881. 

Iiai<i  FiistaKe,  notices  of  fourth 


meeting,  .... 

$24  do 

Aug.  17. 

Pointing  notices  and  file,  . 

1  70 

Postage,  .... 

10  00 

Incidental  ex|>eni[»s  of  an- 

nual dinner,  . 

6  25 

Aug.  19. 

Qerk  to  Exec.  Com.,  . 

2U  60 

Telegram     to  Secretary 

Blaine,    •     .      .  . 

8  01 

Stationery  for  fourth  meet- 

ings   

4  52 

Aug.  21. 

ExprestMge,  .... 

2  90 

Printing  for  fourth  meeting, 

12  00 

Janitor  of  3Iusic  Hall, 

10  00 

Expreasage,  .... 

90 

Cable  to'* Field"  Int.  Uw 

Association, 

20  72 

Expreseage,  boxing,  etc.,  . 

5  10 

Sept  5. 

Gtand  Union  Hotel,  dinner, 

575  00 

8^  10. 

J.  H.  Mimnis,  stenugraphcr, 

70  8.") 

Amounts  carried  forward, 

i!773  05 
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1881. 
Sept.  10. 
Sept.  21. 

Sept.  24. 
Oct.  1. 
Oct.  10. 
Oct  13. 
Oct  14. 
Oct  15. 
Oct.  20. 
Nav.  10. 
Dec.  8. 


Amounts  brought  forward, 
Expresaage,  etc,  . 
PoKtiijre,  etc., 
Miinic  Hall,  rent, 
T/K-k,  letter-book,  etc., 
Teiegnunst  postage,  etc.. 


Postage, 


$773  05  $3,751  47 
1  5() 
y  60 
90  00 

1  75 

2  (K» 
1  30 
1  24 
1  04 

.">♦• 

52 
5  00 
0  00 


1882. 
Jan.  6. 


Mar.  17. 
April  17. 
April  26. 
Hay  10. 

May  13. 

Mav  15. 

• 

June  14. 

June  21. 
June  22. 


July  <3. 

July  20. 

Aug.  1. 

Aug.  4. 

Aug.  5. 


Printing,  .  .  .  . 
Printing  2,000  volumes  of 

Fourth  Annual  Report, 
Postage,  etc.,  on  same, 
Clerical  services  in  mailing, 

etc.,  Reports, 
Postage, 


u 


Receipt-book, 

Printing, 

Binding  Ixiok, 

Clerk  to  Treasurer,  on  ace., 

Cbeck>book, 

Postage,  notice  of  fourth 

meeting,  . 
Printing  circulars, 

E.  J.  Phelps,  printing 
INIinority  Report  of  the 
Supreme  Court  Com., 

Priiitiuji,  ... 

Pi'Htatre.  ... 

Secjvtary'.s  bill  of  exi>enses 

Printing,  ... 

Gerk  to  Treasurer,  in  lull, 


30  82 

841  98 
102  84 

50  00 
30  00 
5  00 

0  00 
2  25 

75 
71  00 

1  02 

45  00 
1  00 


154  68 

11  75 
6  TH  l 
8  17 

3  50 


24  00 


Amounts  carried  forward^      $2,203  82  $3,751  47 
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1$$2.  AmountH  brought  forward,    $2,299  82  |8,7dl  47 

Aug.   5.  Henry  Hitchcock,  expenses 

printing,  etc.,  of  majority 
of  Supreme  CotutCoDL,  .      114  70 
Xelegnuns^  ....  ao 


2,409  82 


Balance  on  hand,  11,342  15 


Wliii'h  ^utl8i^<tH  of — 

C»s\i  (k'|Ki!sited  to  credit  of 
TreHMurer,  Commonwealth 
Nat.  Bank,       .      .      .   $1,340  «>l* 

Caah  in  hand,     ...         1  o3 

  $1,342  15 


Respectfully  submitted, 

FRANCnS  RAWLE, 

Treasurer, 

Audited  and  found  correct. 

T.  K  Waul, 
Norman  Paul, 

AudiUng  OommiUee, 
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MEMORANDUM. 


The  Afisociation  gave  a  dinner  to  its  members,  at  the 
Grand  Union  Hotel,  on  the  evening  of  August  11,  1882. 
About  one  hundred  members  were  present.   William  M. 

Evarts,  of  New  York,  presided. 

(Ill) 


CONSTITUTION 


NAME  AND  OBJECT. 

Article  I. — This  Association  shall  be  known  as  "The 
American  Bar  Association."  Its  object  shall  be  to  advance 
the  science  of  jurisprudence,  promote  the  administration  of 

justice  iind  uuitui  iiiity  of  loirislation  throughout  the  Union, 
uphold  the  honor  ol  the  prolebsiou  of  the  law,  and  encourage 
cordial  intercourse  among  the  members  of  the  American  Bar. 

qualifications  for  MEMBEBSUir. 

Artk'LK  TI. — Any  person  shall  be  eligible  to  membei'ship 
ol  tiiia  Association  who  sliall  be,  and  shall,  lor  five  ye^irs 
next  preceding,  have  been,  a  member  in  good  standing  of 
the  Bar  of  any  state,  and  who  shall  also  be  nominated  as 
hereinafter  provided. 

OFFICERS  and  <r>MMITTKE8. 

Articlp:  11 1. — The  following  olhcers  shall  be  elected  at  each 
Annual  Meeting  for  the  year  ensuing:  A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  succession) ; 

one  \  ice-President  from  each  state;  aSicrctary  ;  a  Treasurer; 
a  Council,  consisting  of  one  member  from  each  state  (the 
Council  shall  be  a  standing  committee  on  nominations  for 
oflRce) ;  an  Executive  Committee,  to  be  composed  of  the  Sec- 
relary  and  i  iva-urer,  t(>;i:ether  with  three  members  to  be 
chosen  by  tlie  Association,  one  of  wliom  s«hall  be  Chairman 
of  the  committee. 

(112) 
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Th^  following  committees  almW  be  amiuully  ap^ioiuted  by 
the  President  for  the  year  ensuing,  and  shall  consist  of  five 

nieiuberj*  each ; 

On  Jurisprudence  and  Law  Reform ; 

Ou  Jndirial  Adniinistration  autl  Uciiieilial  Procedure; 
On  Legal  Education  and  Admissions  to  the  Bar ; 
On  Commercial  Law ; 
On  international  Law ; 
On  Publications; 
On  Grievances. 

A  iiiajurity  of  those  ineniberh  uf  any  committee,  inelmling 
tiie  Council  wlm  may  l>e  pra^Hfut  at  any  meeting  of  the 
A)9sociation»  shall  constitute  a  quorum  of  such  committee  for 
the  puposes  of  such  meeting. 

Tlie  \'ice-President  for  each  state,  and  not  less  than  two 
other  members  Ironj  such  state,  to  be  annnally  chH  tcd,  shall 
constitute  a  Local  Council  for  such  state,  to  which  shall  be  re- 
ferred all  applications  for  membership  from  such  stat«.  The 
Vice-President  shall  be,  ex  officio^  Chairman  of  such  Council. 

A  coiDiiiittcc  of  three,  of  whom  the  S<^cretMry  shall  always 
be  one,  shall  be  appointed  by  tlie  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report 
to  the  next  meetin<;  the  names  of  all  members  who  shall,  in 
the  interval,  have  died,  witli  such  notices  of  them  as  shall, 
in  the  discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  state 
and  territory  to  report  the  deaths  of  members  within  the 
same  to  the  said  committee. 

ELECTION  OF  MKMHEllS. 

Article  l\. — All  nominations  for  membership  shall  be 
made  by  the  Local  Council  of  the  state  to  the  Bar  of  which 
the  persons  nominated  belong.   Such  nominations  must  be 
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transmitted  in  wrilinu  tu  the  Chairman  of  ilie  Cieneral 
Couiu  ih  and  approved  by  the  Council,  ou  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
states  having  no  Local  Council,  and  at  the  Annual  Meeting 
of  the  Association,  in  ilie  absence  ui  all  nitnibeiv.  of  the 
Local  Council  of  any  suite. 

All  nominations  thus  made  or  approved  shall  be  reported 
by  the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided,  That  if  any  member  demand  a  vote  upon  any 
name  thus  reported,  the  Association  shall  thereupon  vote 
thereon  by  ballot. 

Si'veral  nominees,  if  from  the  same  state,  may  be  voted  for 
u|X)ii  tile  same  ballot ;  and  in  sucli  case  placing  the  word 
"  No  "  against  any  name  or  names  upon  the  ticket  .shall  be 
deemed  a  negative  vote  against  such  name  or  names,  and 
ajjainst  th(»se  only.  Five  negative  votes  shall  suffice  to 
defeat  an  election. 

Aktici.k  ^^ — All  members  of  the  Conference  adopt in^^ 
the  Coiistituiion,  and  all  persons  elected  by  them  upon  the 
recommendation  of  the  Committee  of  hve  appointed  by  such 
Conference,  shall  become  members  of  the  Association  upon 

payment  of  the  annual  dues  for  the  current  year  herein 
provided  for. 

BY-LAWS. 

Article  VI. — By-laws  may  be  adopted  at  any  Annual 

Meeting  of  the  Association  by  a  majority  of  the  members 
present.  It  shall  be  the  duty  of  the  Lxecutive  Committee, 
without  delay,  to  adopt  suitable  by-laws,  which  shall  be  in 
force  until  rescinded  bv  the  Association. 

i>rKs. 

AKTicLK  \  li. — i^ach  member  siiail  pay  live  ilollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
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to  exercise  any  privilege  of  membership  who  is  in  default. 
Sueh  dues  shall  be  payable,  and  the  payment  thereof  enforced, 
as  may  be  provided  by  the  By-Laws.   Members  shall  be  en- 

titled  to  reeeive  all  publications  ol  the  Association  tree  of 
ciuage. 

ANNUAL  ADDR£SS. 

Article  VIII. — The  President  shall  open  each  Annual 

Meetin^^  of  the  .Association  with  an  address,  in  whicli  he  shall 
comnuniicate  the  most  noteworthy  changes  iu  statute  law  on 
points  of  general  interest  made  in  the  several  states  and  by 
Congress  during  the  preceding  year.  It  shall  be  the  duty 
of  tile  member  of  the  General  Council  from  each  state  to 
report  to  the  i^resident,  ou  or  before  the  iirbl  day  of  May, 
annually,  any  such  legislation  in  his  state. 

ANNUAL  MEETXNUS. 

Artict^e  IX. — This  Association  shall  meet  annually  in  the 
month  uf  July  or  August,  at  sueh  time  and  f)lace  as  the 
Executive  Committee  may  select,  and  those  present  at  such 
meeting  shall  constitute  a  quorum. 

AMENDMENTS. 

Article  X. — This  Constitution  may  be  altered  or  amended 
by  a  vote  of  threefourths  of  the  membei*s  present  at  any 
Annual  Meeting,  but  no  such  change  shall  be  made  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

CONSTRUCTION. 

Article  XI. — The  wurd  siatCj'  wherever  used  in  this 
Constitution,  shall  be  deemedjto  be  equivalent^to  Mte,  terrUory, 
and  the  JHetriet  of  Oohifmbia, 


Digitized  by  Google 


BY-LAWS. 


MEliTINGS  OF  THE  ASSOCIATION. 

I.  — The  Ebcecutive  Coniraittee,  at  its  first  mcetinjy  after 

oach  Annual  meeting,  shall  select  some  pei*son  to  make  an 
address  at  the  next  Annual  Meetiug,  and  not  exceeding  six 
members  of  the  Association  to  read  papers. 

II.  — Tlie  order  of  exereij?es  at  the  Annual  Meeting  shall 
be  as  follows: 

(a)  Opening  Address  of  the  President, 

(b)  Nominations  and  Election  of  Members. 

(c)  Eleetion  of  the  General  Couneil. 
{d}  Rejjorts  of  Secretary  and  Treasurer, 
(e)  Keport  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees : 

On  Jurisprudence  and  Law  lieform  ; 
Oil  Judicial  Aduiiiiistratiou  and  Kemedial  Pro- 
eedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  C  onmiereial  Law; 

On  International  Law. 

On  Publications ; 

On  Grievances. 
{[/)    Ke])orts  of  Special  Connnittees. 
(//)   The  Nomination  of  Oilicei-s. 
(i)    Miscellaneous  Business. 
(j)   The  Election  of  Officers. 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  ('(iiiiiiutti*e,  sliall  Ix'  itia<lo  at  the  morning  session 
of  the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shall  be 
on  the  same  dav,  or  at  such  other  time  ae  the  Ezecutiye 
CoiiimitU^  may  deteruiiuc. 

III.  — No  person  shall  t<|)eak  more  than  ten  minutee  at  a 
time,  or  more  than  twice  on  one  subject. 

A  stenographer  .sliull  he  employed  at  each  Annual  Meeting. 

IV.  — Each  state  Bar  Association  may  annually  appoint 
delegaten,  not  exceeding  three  in  number,  to  the  next  meet- 

in«X  ot  \\w  AxMu  iati* >n.  In  stati'-  wIrti'  no  slate  I)ar  Asso- 
ciation exists,  any  cily  or  county  Bar  A.ssoeiatiou  may 
apiKiint  such  delegates^  not  exceeding  two  in  number. 
Such  delegates  shall  be  entitled  to  all  the  privileges  of 
mcniUi^hip  at  and  during  ihu  said  meeting. 

V.  — ^At  any  of  the  meetings  of  the  Association,  members 
of  the  Bar  of  any  foreign  country,  or  of  any  state,  who  are 

not  ni'  TiilxTs  of  ilie  Association,  may  be  admitted  to  the 
privileges  ol  tiie  lioor  during  such  meeting. 

VI.  — ^All  pa[)ers  read  before  the  Association  shall  be  lodged 

with  the  Secretary.  The  Annual  Address  of  the  President, 
tlie  rep»»rt.-  ut  lomnuttecH,  aiid  all  proceedings  at  the 
Annual  Meeting  shall  be  printed;  but  no  other  address 
made  or  j)a})er  read  or  presented  shall  be  printed,  except 
bv  order  of  the  ('oninnittee  on  Publications. 

Extra  copies  of  rej>orts,  adtinsses,  an<l  papers  read  Ik  fore 
the  Association,  may  be  printed  by  the  Committee  on  Pub- 
lications for  the  use  of  their  authors,  not  exceeding  two 
hundred  copies  to  each  of  such  authors, 
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No  oomplimeutary  resolution  to  an  officer  or  member  for 
any  service  performed,  paper  read,  or  address  delivered  sliall 
be  considered  by  the  Ansociation. 

OPFICERfl  AND  COMIUTTEES. 

VIT. — The  terms  of  ottice  ol  all  officers  elected  at  any 
Annual  Meeting  sliall  commence  at  the  adjournment  of 
such  meeting,  except  the  Council,  whose  term  of  office 
shall  commence  immediately  upon  their  election. 

Vlli. — ^The  President  shall  appoint  all  committees,  except 
the  Committee  on  Puhlications,  within  thirty  days  after  the 

Annual  Meetin*;,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  ap- 
pointed on  the  first  day  of  each  meeting. 

IX.  — ^The  Treasurer's  Keport  shall  be  examined  and 
audited  annually,  before  its  presentation  to  the  Assoda- 

tion,  by  two  meml>ers  to  be  appointed  by  the  Chairman 
of  the  Executive  Committee. 

X.  — The  Council  and  all  standing  committees  shall  meet 

on  the  day  preceding  each  Annual  Meetiii*;,  at  the  place 
where  the  same  is  to  be  held,  at  such  hour  as  their  re- 
spective chairmen  shall  appoint.  If  at  any  Annual  Meet- 
ing of  the  Association  any  member  of  any  committee  shall 

be  absent,  the  vacancy  may  be  filled  by  the  members  of 
the  committee  prq^nt. 

XT. — The  Committee  on  Publications  shall  also  meet 
within  one  month  after  each  Aimual  Meeting,  at  such  time 
and  place  as  the  Chairman  shall  appoint. 
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XII.  — Special  meetings  of  any  committee  shall  be  held 

at  such  times  and  places  as  the  Chairman  thereof  may 
appoint  Keasonablo  notice  siiali  be  given  by  him  to  each 
member  by  mail. 

ANNUAL  DU£S. 

XIII.  — The  annual  dues  shall  be  payable  at  the  Annual 
Meeting,  in  advance.  If  any  nivniber  neglect  to  pay 
them  for  any  year  at  or  before  the  next  Annual  Meeting, 
he  shall  cease  to  be  a  member.  The  Treasurer  shall  give 
notice  of  this  by-law,  within  sixty  days  after  each  meeting, 
to  ail  mtoabers  in  default 
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PlUBIDBNT, 

ALEXANDER  R.  LAWTON, 

SamnnaJi,  Georgia. 


SBCltBTARY, 

EDWARD  OTIS  HINKLEY, 
No.  43  Nbrth  Cfkmiea  Stred,  Bammore^  Maryland, 


TRRAfiURBS, 

FRANCIS  RAWLE, 
No,  402  Walnut  Street^  FhUaddphia,  Penn»i^vania. 


EXECUTIVE  COMMITTEE, 

LUKE  P.  POI^ND,  St.  Johwibury,  Vmnonlt,  Obajbman. 
SIMEON  E.  BALDWIN,  New  Hixom,  OnmelMmL 
WILUAM  ALLEN  BUTLER,  New  Y(rrh,  New  York, 

BX  OFFICIO. 

KDWAUD  UilS  HINKLF.Y,  SFXKErrAKV. 
FRANCIS  KAWLK,  TwiASUREit. 
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Alabama^ 
Arkanms, 

Cottnectieiil, 

Dlstrici  oj  Columbia, 

Florida, 

Gem-gia, 

Iflliiois, 

loway 

Kerducky,  . 

Louisiaruij  . 

Marylaivd,  . 

Michigan,  . 

Minncmta^  . 

NebradkOf 

Nefv  Hamptikire,  . 

Neiv  Jersey,  . 

North  (kMrolina,  . 
Ohio,  , 

Penn.n/lmnm, 
Rhode  hlaiulf 
Tennmee,  . 
Texasy 

Vermont, 

Weii  Virginia, 
WtBconain,  . 


David  Clopton. 

M.  M.  OOHN. 

Koi.KK  AVKKiLL. 
J.  liuBLEY  ASUTON. 

£.  M.  Bandall. 
Gkorgb  a.  Merobr. 

E.  B.  Shkrman. 

Asa  lliLElIART. 

G£ORO£  G.  Wright. 
J.  W.  Stevenson. 

Thomas  J.  SKMMEa 
l.  l.  conkad. 
Edmund  H.  Bennett. 
W.  P.  Wells. 
J  In; AM  F.  Stevens. 
William  li  H.  Ru^^iSELL. 
Charles  F.  Manderson. 
J.  M.  Shirley. 
Jacob  We  art 
Benjamin  A.  Willis. 
Thomas  B.  Keoqh. 
William  A.  Davidson. 
Thomas  K.  Fkanklin. 
rHAKLEfe  8.  Bradley. 
Bedford  M.  Estes. 
T.  N,  Waul. 

L.  P.  I'OLANI). 
iloiUvKT  Ol  LD. 

John  A.  Hutchinson. 
John  W.  (7ary. 
mi) 


VICE-PRESIDENTS 

AND 

MEMBERS  OF  LOCAL  COUNCILS. 


Alabama.— Vice-Pmsidfiit,  D.  S.  TROY. 

Local  Ctiuncil,  LUTUEU  R.  SMITH,  DAVID  BUKLU 

ARKANSA8.>-Vice-PreBident,  JAMES  C.  TAPPAN. 

Local  Council,  U.  M.  ROSE,  P.  O.  THWEATT. 

CosNBcncuT— Virc-lVesideut.  AL\^\N  P.  HYDE. 

DmuI  Council,  LYMAN  I).  HRKWSTKR,  JOHNSON  T. 
PLA'rr,  WAiiHlNGTUN  F.  WILLCOX. 

DsLAWAm— Yice-President,  THOMAS  F.  BAYARD. 

Lcical  Council,  ANTHONY  HIGGINS. 

District  op  0>i.i  mmia. — Vice-President,  H.  H.  WKLLS. 

Lo<al  (  ounciU  KICUARD  T.  MERRICK,  NATHANIEL* 
WII-SON. 

FLouiDA.-Vicu-Prehiileut,  KDWIN  M.  RANDALL. 

6B0RGiA.~Vi<>e.Pre9ident,  L.  N.  WHITTLE. 

Local  (  ounoil,  N.  J.  HAMMOND,  CHARLES  C.  JONES. 
Jr.,  R.  F.  LYON,  WALTER  8.  CHISHOLM. 

Illinois.— Vice-President,  C.  C.  HONNKY. 

Local  (  ".Mincil,(  'HAKLES  DUNHAM,  GUSTAVK  KOER- 
NKR,  R.  BIDDLK  ROBERTS. 

* 

Indiana.— Vioe-Prewidcnt,  BENJAMIN  HARRISON. 

Loial  <'ouncil,  J.  A.  S.  MITCHELL,  ABRAM  W.  HEN- 
DRK.'KS,  ROBERT  S.  TAYLOR,  JOHN  M.  BUTLER. 

Iowa.— Vk-e-Pre^ident.  (;i:<)R(;!:  r;  WRTdHT. 

Lot-al  Coiimil,  OLIVER  P.  SIIIRA.S. 
ilL'LN 
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Kkntucky .— Vk-e-Prmdent.  WILLIAM  PRESTON. 

L^..  al  (  ounril,  JOHN  W.  STEVENSON,  JOHN  MAiSON 
BKOWN. 

LorisiANA.— Vice-Pre8ident.  F.  P.  POC'H^:. 

I>jcal  C'ountU,CARLETON  HUNT,  THOMAS  L.  BAYNE. 

Mains.— Vice-Preddeiit^  NATHAN  WEBB. 

Local  Ccnmca,  F.  A.  WILSON,  O.  D,  BAKER. 

Marylaku.— Vice-Pre8i(lont,  SKIPWITH  WILMKR. 

Local  Council,  A.  LEO  KNOIT.  KK  HARD  M.  VEN- 
ABLE,  HENRY  STtKlKBRlIKiE,  JULIAN  J.ALEX- 
ANDER. 

Al.VissAt  iRstrn>.— \'i.-(»-?ivHafiil,  U\\  K  iHT  F(  )STER. 

Lntal  (  <.un<il,  FRANK  (JOOmVTX.  KI^WARJ)  L. 
PIKKCE,  CHARLES  W.  I  LI F FORI;,  NATHANHjX 
W.  LADD. 

MKiiHiAX.— Vico-President,  THOMAS  M.  COOLEY. 

lAH-al  Coiintil.  liOBEK  i  I'  H  >.MS,  D.  DARWIN 
11  UGH Rs,  O'BRIEN  J.  AiKlNSON. 

HiNXBOTA.— Yice-Prendent,  GORDON  K.  COLE. 

Local  OoqucU,  REUBEN  V.  BENTON,  JOHN  A. 
LOVELY,  HIRAM  F.  «TEVENS. 

MiWMBiPPi.— Vice-Preaident,  LOCK  E.  HOrSTON. 

Local  CoimcU,  R.  O.  REYNOLDS. 

Mi«ocRi.— Vu-e-PrcHident,  HENRY  HITCHCOCK. 

Local  Couiiiil,  JAME<  E.  WITHROW,  WARWICK 
HOUGH,  GEORGE  A.  MADH.L. 

:NEBRAf*KA.--Vi(e-PreT<ident.  JAMES  M.  AV( M >LAVnirrH. 

Unal  Council,  JAMES  LAIRI CilAS.  V.  MANDEliSON. 

Xew  Hamfshxbe.— Vice-Fretddent,  WILLIAM  S.  LADD. 

Local  Gotmdl,  CLINTON  W.  STANLEY,  ALBERT  S. 
WAIT,JOBEPII  W.  FELLOWS, 

I?BW  JsBSEY.-'Vice-Pnimdent,  ANTHONY  Q.  KEASBEY. 

Local  Conncil,  WASHINGTON  B.  WILLIAM8, CHARLES 
BORCHERLIN<l.  R.  WAYNE  PARKER. 
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Kew  Tobk.— Vicf  -PrcHident.  KDWAKD  F.  Bl'l  LARD. 

Local  Council,  KVKRETT  P.  WIIEJ-LKR,  .TAMKS  M. 
DUDLEY,  CHARLES  A,  PEABODY,  WM.M.  EVARTS^ 

HOKTII  CAttOLiNA.—Vice-Preskient.  THOMAS  FTLLKK. 

Local  Cxiundi,  JAMEfS  E.  liOYD,  JOHN  i>TAPLES, 

Ohio— Vice-PrcHidcnt,  RUFUS  KIX(i. 

Loml  Council.  RIJFCS  P.  KANNKY,  (JKOROK  W. 
HOUCK,  D.  A.  JIAYNKS,  ISAAC  3L  JORDAN. 

Pennsylvania.— Vioe-Premdent,  GEORGE  W.  BIDDLE. 

Local  OcniiiciU,  ALBERT  A.  OUTERBRtDGE,  HENRY 
GREEN,  GEORGE  SHIRAS,  Jr.,  HUGH  M,  NORTH. 
WILLIAM  A.  PORTER,  ANDREW  T.  MiCLIKTOCK. 

Bhodb  Island —Vice-President,  CHARLES  S.  IIRADLKY. 

Local  C^.tincil,  BFAJAMIN  F.  THURSTON,  WILUAM 
P.  SHEFFIELD. 

SOUTU  Cauolina.— Vice- President,  IIKNRY  K.  V(H  Nd. 

Local  Council,  C.  H.  SlMONTON,  ROBERT  W.  BOYD. 

Tenm>>i:k.— Vice-President,  .JoliN  L.  T.  SM;i:J>. 

Ltx-al  (V)uncil,  ANDREW  ALLISON,  L.  ii.  .McFARLAND, 
A.  T,  M(  NEAL. 

Tbxak.— Vice-PreHident,  R.  ii.  STREET. 

Local  Council,  F.  S.  STOCKDALK,  J.  C.  HUTCHINSON, 
W.  L.  (JRAWFORD,  JACOB  WAELDER. 

Ybbmont.— Vi<*e-Pre8ident,  DANIEL  ROBERTS, 

Local  Council,  NORMAN  PAUL.  WILLIAM  H.  WALKER. 

Virginia.— Vice-Prwicfent.  J.  RANDOLPH  TUCKER. 

Uwd  Cmincil,  WILLIAM  J.  ROBERIWN,  LEGU  R. 
P.UJE. 

Wkst  ViBGiMA  -  Vir.-Pnsideiit,  EDWAPI)  B.  KNKiHT. 

Local  Council.  JOHN  A.  IIUTCHLNSON,  FRANK 
HEREFORD. 

WisioNsiN.— Vice-Pri-id.ut.  SU.AS  V.  PIXNEY. 

Local  C.-iinril.  WILUAM  K.  VILAS,  ALFRED  L.  C.\RY, 
EPHRALM  MARINER. 
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ON  JURISPRUDENCE  AND  LAW  REFORM. 

WII.LIAM  ALLKX  Bim.ER.  Xow  York,  N«'w  York. 
81MKON*  E.  BALDWIN.  New  H.iN  tn.  (  nnnwtinit. 
HENRY  IIITC'IUOCK,  St.  J^axIs,  MinniMiri. 
rrlORGK  TKCKEK  BISPHAM,  FhiUi(Utli.lua.  iVuiwylvaiim. 
JjiaPWlTU  WILMEK,  Baltimore,  Marylaud. 

ON  JUDiaAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE. 

RUKl'S  KIN(i.  Cim  iimuti,  Ohio. 

GK0H(;E  W.  Rn)l>LE.  I'hiladelphm.  I'ennsylvuiiia. 

KinVAHD  J.  I'HHLPS.  Burlington,  Vermont. 

PJ(  IIAKI)  T.  MEHKICK.  Wju*hinirton,  Dint ri«t  of  Columbia. 

WALTEK  B.  HILL,  Mac-on.  ( teor>;ia. 

OX  LEGAL  EDUCATION  AND  ADMD48IONS  TO  THE  BAR. 

CARLETON  HUNT.  Now  OrlesuiH.  Louisiana. 
HENRY  STOCKBRUXiK,  I'.altiuiMie.  .Marylan.l. 
r.  M.  ROSE.  Lift  If  li'M-k.  Ark:in-<tK. 
GEORdE  IU>.\ULV.  (  iiu  iuiiati.  Ohio. 
EDMUND  U.  BENNETT,  TamiUiu,  ^la^^athiusettrt. 

ON  C09(]^IERCIAL  lAW. 

THOMAS  .T.  SEMMES,  New  Orlean.s  I^Hii.Hiuna. 
GEORGE  A.  MERCER,  Savaniiiih,  Gcorvna. 
.lAMF.S  T.  MITCHELL.  Phihultlphia.  Pennsylvania. 
a>iaLANDT  PARKER.  Newark,  New  Jersey. 
WILLIAM  J.  ROBERTSON,  Cliarlottesville.  Virginia. 

ON  INTERNATIONAL  LAW. 

THOMAS  M.  OOOLEY,  Ann  Arbor.  Mi<  liijran. 
JOHN  W.  STEVENSON,  aivinjrtim,  Kentucky. 
JAMES  O.  BROADHEAD,  St.  Louis  Mis-souri. 
JOHN  E.  AVARD,  New  York,  New  York. 
WILLIAM  M.  EVARTS,  New  Y'ork.  New  York. 
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ON  PUBLICATIONS. 

A.  Q.  KEA8BEY,  Newark,  New  Jersey. 
CHARLES  S.  BRADLEY,  Providence,  Rliode  Island. 
FRANCIS  RAWLK,  Philadelphia,  Pennsylvania. 
J^AAV  I).  JONES,  Baltimore,  Maryland. 
CHARLES  N.  DAVENPORT,  Burlington,  Vermont. 

ON  GRIEVANCES. 

J.  RANDOLPH  TIK  KFK.  Lrxiii-to,,.  Virginia. 
.TAMKS  S.  PiiiTLK,  Li»ui>\  illc  Ki'Uiiifky. 
HKNRY  JACKSON,  Atlanta.  <..M»rgia. 
STKrHi:N  W.  KKLI.(  >(,<..  Watfrhury,  CoiURH-iiciit. 
AVASHINCJTON  B.  WiLi.iAMS,  New  Jcrhcy. 

ON  OBITUARIES. 

EDWARD  O.  HJ.SKIJ:V.  Baltim..re.  Maryland. 
EVERKTT  P.  VVIIICHLER,  New  V..tk.  New  Y..rk. 
HENRY  HITCHCOCK,  St.  Loiiin,  Missouri. 


MEMBERS-AUGUST,  1882-1883. 


r.l:  \r.(..  Wai/tdS., 
Br  EM.,  David, 

ClaKK,  ( ) A YLORD  B., 

Cix>m>x,  David, 
J^MiTir,  LrxHKR  B., 
Troy,  D.  8., 

ABKANSAB. 

Bekjamik,  M.  W., 

Dr  Val,  Bbnjakin  T.,  . 

HORNKR,  JOEK  J., 

MooBE»  John  M., 
Ross,  U.  M., 
-  Tappax,  Jax»  C, 
Thweatt,  p.  O.,  . 

CONNECIICUT. 

Adaxh^  Sherman  W., 
AvsRim  BOOBB, 
Baldwin,  Simkom  £L, 
BRKwnBR,  Lymav 

GOBNWKLL,  HOBAC% 

Ci;rti8^  Juijus  B., 
Hauebslky,  Wiluax, 
Hyi»b,  Auvan  p., 

iNCtERSOLL,  Ck>UN  M., 

Kbluxki,  Stephen  W.,  . 

KlN(]«BUBY»  FREDBBICK  J,.. 

Pabdkb,  Hbnbt 
PsRBY,  John  H., 

PHIUJFB,  GiIiBBRT  W.,  . 

Plait,  Johnson^T., 


,  Moiit^romery. 

,  CJreenville. 

.  Montj^oinory. 

.  Mount  Sterling. 

.  Montgomery. 


.  Little  Rook. 

.  little  Kock. 

.  K   t  Smith. 

.  Helena. 

.  LiUle  Kock. 

.  Little  Bock. 

.  lielena. 

.  Helena. 


.  Hartford. 

.  Danbury. 

.  New  Haven. 

.  Danbuiy. 

.  Hartford. 

.  Staniff>rd. 

.  Hartford. 

.  Hartford. 

.  New  Haven. 

.  Waterbuiy. 

.  Waterbury. 

.  New  Haven. 

.  S<mthtK>rt. 

.  IHitnam. 

.  New  Haven. 
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CONNECTICUT-Contmued, 

Ri'ssELL,  Taloott  H., 
Seymour,  Edw.\rd  W., 
TowNSEKD,  William  K., 
Watrouk,  Gkorok  II., 
WiLu  ox,  W.  F.. 
WiMnmi  KK.  Gkokck  M., 
W»»oi>\vAUB,  Asa  13., 

DELAWARE. 

H.vYAHi).  Thomas  F., 

DISTRICT  OF  COLUMBIA. 

ApIM  KHV.  rjKORfJK  F., 

Ash  It. \.  .1.  IlrBLKV, 
< '  \i;\Ki  1 .  1 1  i;\i<Y  Wise, 

11  \..M:ii,  A.  r...  . 
Haw  \,  .I(  ii  I  N  p.. 

.loMNsidS,  JaMF-S  M., 
.loHNSTON,  S.\N|)EI{.S  W., 

Mki<oy,  William  A., 
Mkukick.  Ki<  irARi)T,, 
MoHiiis,  M.  F., 

^f'>Hsi;,  A.  PolCTEB, 
Skli»i:n,  John, 
Wi:li>,  II.  11  . 

WlLBO.V,  >i-iTlIANIBL, 

FLOKIDA. 

JoNh>.  (  'HAULER!  W., 

Randall,  K.  M.,  . 
GKOKlilA. 

A1IAM8.  SaMI'KL  B., 

A  N  in'AlSt  >v,  Clifkori). 
n  vf  ON,  Ann  sTfS  O., 
Hakkow,  Pope, 
livitTurtT,  Chahlkh  L., 

IJl  U  K,  J.  C.  ('.,  . 

t'iiARi,Tt>x,  Walter  G., 


Nuw  Haven. 
Lik'hlield. 
New  Plaven. 
Now  Haven. 
iN'cj'  I\i\er. 
Liti-litit'Ul. 
Norwttlk. 


Wilmington. 


W  ;i>liin^t'  (ii. 
\N  ashiji^'ton. 
\VaHliin}rt<»n. 
Washin^on. 

Wasliin^ittin. 
Wasliinj:ton. 

AVaMhin^rton. 
WaHliin^'tun. 
Wa.«<liin<rton. 
WasliinjjtoiL, 
A\'ji*<hiii|Lrton. 
Washin;rton. 
Wasliiiijitoil. 
Wai>lniijrton. 
Washington. 


Fensaa^Ia. 
Jairkflonville. 


Savannah. 

Macon. 

Maoon. 

Athena. 

Macon. 

Augusta. 

Savannah. 
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GEORlilA— iV»utjnn«»d. 

ClIISHOLM,  Waltbr  6.f  . 

CrxMiKG»  J08EPH  B., 
rrNsixtsHAM,  Henry  C. 
Klv,  IU>bkkt  N., 
Fallksakt,  Robrkt, 
Hasivoso,  N.  J., 
lItLL»  Walter  B., 
jAVKMiS^  Hekby, 
JuxBs,  CttASLEV  C,  Jr.,  . 
Lawtdn,  Alkxakhbr  B., 
Lyon,  R.  F., 

Matkall,  Wiujam  W.,  Jr., 
MxRCTB,  George  A., 
Miller,  Travk.  H., 
Tompkins,  Hbvby  B., 
WniTTLBy  L.  N.,  . 

ILJJNOIS. 

Ayer,  B.  F., 

BoSMEY,  C.  C, 

Davib,  David, 

PUXHAM,  GhABLIB, 
HOYXE,  TnOMAS, 
KOSRMER,  GvaXAVB, 

M-idoy,  Edward  G., 

RoBERm,  R.  BiDDLB, 

Shebx  AN,  £.  B.,  . 
Storrb,  Emery  A., 
TRrMBVLL,  Lyman, 
Waterman,  A.  N,, 

INDIANA. 

Aldrich,  Crarlxs  H., 
BiTLER,  John  M., 
D.wiiwox,  Thomas  F.,  . 

DVKH,  Azii<», 

Faihbankn,  Ciiarus  W., 

FiSllHAt  K,  \V.  p., 

II  AKFtisds,  Benjamin, 

llEximu  K.H,  A.  W., 
ilRNiiRii'Ks,  Thomas  A., 


Saviinimh. 

Anjnista. 

Savnniiah. 

Atlanta. 

Savauiiah. 

Atlanta. 

Mactm, 

Atlanta. 

Augiitita. 

Saviuiiiah. 

Macon. 

Savannah. 

Savannah. 

Augiiflta. 

Savannah. 

Maoon. 


.  (liicago. 

.  Cliicago. 

.  Bloonungton. 

. .  Geneseo. 

.  Chicago. 

.  Belleville. 

.  Chicago. 

.  Chicago. 

.  Chicago. 

.  Chicago. 

.  Chicago. 

.  Chicago. 

.  Fort  Wayne. 

.  Indianapolis. 

.  Covington. 

.  KvanaxHlle. 

.  Indianapolis. 

.  Indianapolis. 

Indianapolis. 

.  Indianapolis. 

.  Indiana|K>lis. 
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INDIANA— Cuntinue<l. 

HlNi9t,  C. 

HoRf>,  Osi'Att  B.,  . 
McDoxAi.i),  .ToHF.i'ii  E., 
MlTl«HELL»  JuHepu  A.  S., 
Nkbbkeb,  LrrAs, 
bobbrtbon,  r.  s., 
Taylob,  B.  8., 

WxtSOK,  JOHK  R., 

WnaoVt  William  C, 


IOWA. 


Sriras,  Oliver  P., 
WBioRTp  Gborgb  O., 


KANSAS. 

BtrcK,  J.  Jay, 
FuoHANy  John  W., 
SnixwKix,  L., 


KENTUCKY. 

Brbckbnbidob,  Wh.  C.  P., 
Brown,  Jonir  Mason, 
Bryan,  Jajceb  W., 
bvckner,  b.  f.,  . 
Davik,  Gborob  H., 
Moore,  J.  Z., 
PiRTLB,  Jambs  S., 
Preston,  William, 
Scott,  G.  S., 
Stbvbnson,  John  W., 
Trabve,  £.  F., 
Wharton,  Gabriel  T,, 

WlLLSON,  A.  E.,  . 

LOUISIANA. 

ACKLKN,  Jo-SEPH  H., 

Bayne,  Thomas  L., 
Bemidrt,  W.  S,, 
Bkeai'x,  G.  a., 
BnirE,  A.  (t., 
GiLLMOKE,  Thomas, 


Indianapolis. 
IndiHnaix>li8. 

Indianapolis. 
GoBhen. 

Fort  Wayne. 
Fort  Wayne. 
IndianapoUs. 
La&yeftte. 


Dubuque. 
Des  Moines. 


Emporia. 
Emporia. 
Osage  HisBioii. 


Lexington. 

Louisville. 

CoviniKtoii. 

Lexington. 

Luuisville. 

Owensboro. 

Louisville. 

Lexin0on. 

Lexin>^on. 

Covington. 

LouiB\<111e. 

Louisville. 

Louisville. 


1  rank  I  ill. 

New  Orleans. 
New  Orleans. 
New  OrleanM. 

Ne\\  OrU'ans. 
Jsew  OrleauH. 


MRMBEBS 

Lu  U  l^jiXX  A—iont  inuet  L 

HowE,W.W^     ,        ,        .  . 

Hcsnr,  Oarlbfon, 

McCalrb,  E.  HoWAttn,  . 

Mersick,  Edwin  T., 

MlLLIW,  U.  (.\»     .         .         .  . 

Pabdkb,  Dits  S,,  . 

Pbiirt,F,  P.. 

6EX1UR,  TllOMAM  J., 

MAO£. 

Bacbb,  OltVtlLB  D.,  . 
Clkaw,  Nathax, 
GoCLPf  A.  p.,  * 

HA«gi.f^  TUOM AB  H.,  • 

Houm,  Oborgb  F.,  . 
Lorn,  Chabuss  F.,  . 
Strbox,  Chaiu-b  p.,  • 
Seboct,  a.  ... 
Wbbs,Natkax,  .        .        .  . 
Whbok,  F.  A.,  ... 
Woodward,  Chableh  F., 

MAJBYLAND. 

Albkht,  Talbot  J., 

Alexaxuer,  Julian  J.,  . 
Beasten,  Charles,  Jr.,  . 
Bo.vRMAX,  Robert  R., 
Bonaparte,  Charles  J.. 
Brows,  Seb-vstiax. 
Conrad,  Loris  L., 
Cow  UN,  John  K., 
Ckuss,  K.  J.  D., 
Fisher,  William  A., 
IIiNKi.KY,  Edward  0x18. 
JONEii,  Lhaac  D.,  , 
Knott,  A.  Leo,    .         .  . 
Latri^wk,  John  II.  B.. 

^IaRHHALL,  CriARLlis, 

M*y!*«»N,  John  T.  fjonx  T.  Mason,  ii.j, 
McIsTOPff.  I)avii>  G.,  , 
Pagk,  Hknsy, 
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.  New  Orieans. 

.  New  Orteaofl. 

.  Now  OrleuiB. 

.  NewOrleaiiA. 

.  Now  OrloADa. 

.  Now  OrloBDS. 

.  8t.  Jameo. 

.  New  OrleaDS. 


.  Augusta. 

.  Fortlaiul. 

.  Thomaston. 

.  Poitlaiid. 

.  Portland. 

.  Portiand. 

.  Bangor. 

.  Portland. 

.  Portland. 

.  Bangor. 

.  Bangor. 

.  Baltimore. 

.  Baltimore. 

.  Baltimore. 

.  Toweontown. 

.  Baltimore. 

Bultiiiiure. 

.  Bullimoro. 

Baltimore. 

.  liiilt  iiii<  >re. 

lialtiiuore. 

.  Baltimore. 

.  Baltiiuoit*. 

.  I  Baltimore. 

.  lijiltimore. 

.  Baltifimre. 

.  Ballini'>ro 

.  ToWHoalmvn. 

.  Princtitis  Auiie. 
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MARYLAND--C\mliiiue»l. 

RoBERn,  J08EIM1  K.,  Jr.« 
Robertson-,  A.  H., 
Sharp,  Gborgb  M., 
Shali^  Albert,  . 
Stockbiuixib,  Ubnky, 
Vbnablb,  Richard  M., 
Wbbt,  Charles  N., 

WiLLIAMB,  EdWABD  CaLVIK, 
WiLMBR,  BkIPWITH, 

Allbn,  Stillmak  B., 
Baldwin,  G.  W.,  . 
Bartlkit,  Sidney, 
Bell,  C.  U., 

Bennett,  Edmund  H.,  . 
BiOHOP,  Robert  R., 
Braley,  Henry  K., 
BR00K8,  Francis  A., 
Bullock,  A.  (t.,  . 
Chandler,  Alpred  D.,  . 
Clifford,  Charleh  W..  . 
Crapo,  William  W., 
Dickinson,  M.  F.,  Jr., 
DoDOB,  John  C,  . 
Endicott,  William  C,  • 
FoRBirsH,  George  S., 
Foimnt,  Dwioht,  . 

Fox,  WiLUAM  H.,  ' 
Fuller,  Henry,  . 
French,  Wiluam  B., 
GAffTON,  William, 
GiLLiB,  James  A., 
Goodwin,  Frank, 
Hatheway,  Simon  W.,  . 
Hkmrnway,  Alfred, 

IIoWK,  AlKHIBAI.I)  M.,  . 

Hrnn.MU),  Chaulus  Ei  stis. 
11  run.  FuANris  W., 

.ToNl>,  Ll!uN.\RI)  A., 

Ladd,  Nath.  W., 


.  Upper  Marlboro. 
.  Baltimore. 
.  BaltiDiore. 

Hiiireratown. 

Baltimore. 

lialtiiiiore. 
.  Baltimore. 
.  Baltimore 
.  Baltimore. 


.  Boeton* 

Boston. 

Boston. 

Lawrence. 
.  Tatinton. 

Boston. 
.   Fall  River. 
.  Bcwtun. 
.  Worcester. 
.  Boston. 
.  New  BedfonL 
.  New  Bedford. 

Boston. 
.  Boston. 
.  Salem. 
.  Boston. 
.  Boston. 
.  Taunton. 
.  Westfleld. 
.  Boston. 
.  Boston. 
.  8alem. 
.  Boston. 
.  Boston. 

Boston. 

Boston. 

Boston. 

Boston. 

Bost<»n. 

Bohtun. 


MBMBBBBb 


M  Ai!?SAC*l  I  ijiETTS— CunUnued. 

Marmhall,  JOSHVA  K.,  . 
Mabston,  Gbobob, 

Mrimoi^  WiLUAM  A., 
MrszBT,  Hkxrt  W., 
Mybbs,  James  J., 
FlKRCi^  Cdwakd 
FrrxAM ,  Hbxry  W., 

RlCBABMOK,  DaICIBL  S., 
RlCHABUSON,  GbOBOB  F., 
Rl-MBLL,  WiLUAX  G., 

SAVAnc^  Thoxab, 
SxAU,  Philip  H., 
Sbattcck,  Geobob  O.,  . 
Smith,  Chait^cey, 
SorrHABi>,  CnARUs  B.,  . 
SpAriJ>iKG,  JonN% 
^rsnoN,  Thomas  M., 
Stbvknb,  Gboruk, 

SruKBY,  MofiBPlBLn^ 

(BniRBow,  Jaxbb  J., 
Swift,  M.  G.  . 

TlfE.l  DWELL,  JoON  P.»  i 

Warmer,  JimsiMi  B., 
Wentwortii,  Alokzo  B., 

MICHIGAN. 

Atkikrox,  O'Bbiex  J.^  . 
Ball,  Daniel  H., 
CfM»LBY,  Thomas 
DicKiKtios,  Don  M.j 
DrFFiELi),  Henry  M., 
CiBBR,  Harrison, 
GiurpiN,  Levi  T., 
HBNDERSU.V,  Henry  P.,  . 
IIufiHHi,  I).  Darwin, 
Kent,  Charles  A., 
Pond,  Ashley,  .. 
KuMBYK,  Theodore, 
Rcrsell,  Alfred, 
Toms,  Robert  P., 
9 


.  Lowell. 

.  New  Bedford. 

.  Boston. 

.  Boston. 

Boston. 

.  Boston. 

.  Boston. 

Boston. 

.  LowelL 

.  LowelL 

.  Boston. 

.  Boston. 

.  Boston. 

.  Boston. 

.  Boston. 

.  Boston. 

Boston. 

.  New  Bedford. 

.  Lowell. 

.  Boston. 

.  Boston. 

.  Fall  River.  ■ 

.  Bofiton. 

.  li«)Ht<«n. 

.  Btjston. 

.  Port  Hnroii. 

.  Manpu'tle, 

.  Ann  Arbor. 

.  Detroit. 

.  Detroit. 

.  Lapeer. 

.  Detroit. 

.  Alason. 

.  Gnmd  Rapids. 

.  Detroit. 

.  Detroit. 

*.  Detroit. 

.  Detroit. 

.  Detroit. 
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MICHIGAN— Ouutmued. 

Wkadock,  Tiioma»  a.  E., 
Welii*,  William 

MINNESOTA. 

Benton,  Rei'bbn  C, 
Cole,  Gtoroon  E., 
DBHTYy  Robert,  . 
Enmon,  JosiAn  D., 
ErHTDs,  William  H., 
Gould,  O.  B., 
Hahn,  William  J., 
Levi,  Albert  L., 
Lovely,  John  A., 
Marbii,  Faybttb, 
Sanbobk,  John  B., 
Sanborn,  Walter  H., 
Searlbb,  Jasper  N., 

8TBVENR,  HiBAM  F., 
WlLLIftTON,  W.  ('., 

WiuwN,  Thomas, 
Yoi  No,  Gbobue  B., 

MISSISSIPPI. 

Moi'MtlN,  IjOCK 

IIowBY,  Crablrb  B., 
Joiix«TON,  Toby  W., 

LnniH,  Johei'h  K., 
M  \rF.\ RL A X i>,  Ba X tkk, 
Oku,  J.  A., 
Kkynoi.dh,  K.  ()., 
SrMs,  W.  H., 

WlHTKIELD,  F.  K., 

MISSOURI. 

BaII.KY,  <  i  I.'  >i;(.K  W., 

T'.r.iv  K K\ luiM.K,  Sami  kl  M., 

J'.l.o  \1>1II.  \1>.  J  \MI->  O.,  . 
(  Mi.l.lKU.  M.  IJWU.HT, 
(lAlX     MIT  It   p..  . 
(f  %  NTT.  Tllo.MA^  T,. 

Hammond,  Wiluam  G., 


Bay  City. 
Detroit 


MinndapoliH. 

Faribftiilt. 

StPMtl. 

Duluth. 

Minneapolis. 

Winona. 

lOnneapolifi. 

Minneaiiolis. 

Albert  Lea. 

StiUwater. 

St  Ftoiil. 

St.  pRut. 

Stillwater. 

St  Paul. 

Redwing. 

Winona. 

St  Paul. 


.  Aberdeen. 

.  Oxford. 

.  Columbus. 

.  C'olumbtiK.' 

.  Aberd<H»n. 

(.'oliiinhiis. 

.  Ahordt'i'ii. 

.  CoIuihImis. 

.  Corinlh. 


.  St.  L<iuih. 

.  St.  Loui.s. 

.  St.  I/<tuis. 

.  St.  Loniv. 

.  St.  Iy<>m>. 

.  St.  Luiiis 

.  »St.  Louijs. 
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Klii^CRl— Continued. 

Hkn'dirsov,  J.  B., 

HtTVtKVCK,  HkNBY, 

IIoroH,  Warwick, 
Krur,  Edwabd  C, 
Madiix,  Gbowir  a., 
NoBLB,  Jons  W., 
Raxkix,  John  H., 
RviSBLL,  W.  H.  H., 

XuoxFBoir,  SsYiioim  O., 
WiTHRow,  Jameb  £.y 

Mandersok,  Charles  F., 
woolwoktic,  j.  m., 

mw  HAMF8HIBE. 

Atherton,  Henry  B., 
Bingham,  Haiuiv, 

BlK.NHAM,  HeNUV  E., 

CruRiKK,  Fk  vnk  D., 
Fki. LOWS,  Joseph  W., 
Ladd,  Wilmam  S., 
MAitKTON,  Oilman, 
AUrhell,  John  M., 
Pike,  Atstin  F.,  . 
r^HiKLEY,  John  M., 
Stanley,  Clinton  \V,, 
Wait,  Albert  S., 

NEW  JERSEY. 

Allkn,  T<< .BKicT.  Jr.. 

li<'l:(  UKKLINy,  <JHAKLE!S, 

]  >i<  KiNsoN.  S.  Meredith, 
Flkmmi.\(.,  James, 
Gakretmon,  a.  Q.. 

GoBLE,  L.  SPENrER, 

Herbert,  John  W.,  Jr., 
Kfasbey,  Anthony  Q.,  . 
Keasbey,  George  M., 

KiNNKY,  TiiOMAS  T., 


fit  Louie. 
St  Louis, 
Jeffenon  Oty. 
St  Louis. 
St  Louia. 
St.  Louis. 
St  liouis.  ^ 
St  Louis. 
St  Louis. 
St  Louis. 
St  Louis. 


Omaha. 
Ouuiha. 


Littlfton. 

Mailt  lichter. 

K.  Canaan. 

Mane'lie^ter. 

I>;mtiustt'r. 

Exi:ter. 

Concord. 

Franklin. 

Andover. 

IManrhoHter. 


Red  Bank. 

Newark. 

Trenton. 

Jersey  City. 

Jersey  City. 

Newark. 

Jerney  City. 

Newark. 

Newark. 

Newark. 
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J  EK8EY— Continued. 
McCabtbr,  Thomas  N.y  . 

PaRKBR,  CORTLANDTy 
PAtlKRR,  R.  WaYKB» 

Randolph,  Jodrph  F.,  . 
RicHBT,  Aror8n*8  G., 
Tkbbe,  Fkedbbk*k  H., 
«  VmcDEKBtTROH,  Jambs  B., 

VrOOV,  GABltET  B.  W.,  . 

Wrabt,  Jacob, 
Wkkxb,  William  R., 
White,  Henrv  S., 
Williams,  Warhikgton  B., 

NEW  YORK. 

Bakeh,  ^Vsiiley  D.  L., 
Beaman,  Charles  C,  Jr., 
BENRnKX  Robert  D., 
Bristow,  Benjamin  H., 
Btxlard.  E.  F..  . 
Ki  KNhnT,  Hknuv  L., 

Bl  TLKK,  \Vm.  Ai.LKN, 
Cl  .VKK.  J AMF>  OlIVKK, 
<  "l.  AHK,  Tlhi.M  AS  Al.l.KN.  . 
('H»»\VKI.I.,  CllAH!.F> 

I)avi8<>n,  <^iiai:m>  v., 
DiLi.oN,  John  F., 

1>I  DLF.Y,  .TaMKS  M., 
ICAit>N,  SlIKIUtrRNK  B., 
J-'.MOIT,  Ja.MP>, 

F.vAiro,  Wi  I.I.I  AM  M., 

Fox.  Al  sTKN  (f., 
Fl£KS«  H,  AV.  B., 
Hai.k,  .M  atthi:«  . 
Ui  TrjiiNS,  Waldu, 

isAAO^,  M.  S., 

Ji;\vKrr.  Hi  *;!!  .T.. 
Kkknan.  Fran*  is, 
Lhkds.  (  n  ai{i  f>  ( '., 

M  M  t  \U1  VM).  W.  W., 
Mai  .>\i:.  i'lm  rr, 

MATHKVVf*,  Al.HKHT, 


.  Newark. 

.  Newark. 

.  Newark. 

.  Jewey  (Mty. 

.  Trenton. 

.  Newark. 

.  Jeney  dty^ 

.  Trenton. 

.  Jeney  City. 

.  Newark. 

,  Jersey  City^ 

.  Jersey  City. 

.  Glovereville. 

.  New  York. 

.  New  York. 

.  New  Y»)rk. 

.  &irat<^pa. 

New  York. 

New  York. 

.  New  York. 

.  Now  Yt!ik, 

.  New  York. 

.  New  York. 

.  New  York. 

JobnKtown. 

.  New  Yi>rk. 

.  New  Yt>rk. 

,  New  Yi>Tk. 

.  Now  \<>rk. 

.  Saratojm. 

.  Alliaiiv. 

.  New  «>rk. 

.  New  "N'nr  k. 

.  -Nt  w  York. 

.  Uti<*;i. 

.  .New  York. 

,  New  York. 

.  Nev\  York. 

,  New  Y'ork. 
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HEW  YORK— Continued. 

MOAK.  X  C., 
Nash,  Si  ki-hkn  P., 
Neix)X,  Homkb  a., 
Nic'<>LL,  DeLan'cey, 
Alton  B., 
Pakkbr,  Amasa  J., 

PBABODY,  CHARLIilS  A.,  • 

Phelps^  Wm.  Waltkb,  . 
pobtbh,  johh  k., 
Pkiu K,  Ralph 
Fryor,  Ro<jBB  A.» 
BOGBRS,  8HKRMAK  S., 
SC'HLKY,  WlIiUAM, 
ScHOOyjIAKBB,  Al  CtrSTD8»  Jb., 
SCTDOSR,  HbNBT  J., 

8repahi>,  Elliott  F., 
Skitu,  Uokacb 
Spbagub,  £.  Cn 
i^PKIB,  GlLBSBT  M.,  Jr.,  . 
StBRNB,  SllfOK,  . 

Sticknby,  Alsbbt, 
Sullivan,  Alqbbkok  8.| 
Taylor,  Johk  D., 
Todd,  A.  J.»         .  . 
Vandsrpokl,  a.  X, 
Yah  Winklk,  R.  S., 
Ward,  John  £.,  . 
Warrkk,  Ira  D., 
Wbrelbb,  Rvkkbtt  . 
WiLua,  Bbkiamin  A., 

NORTH  CAROUNA. 

Boyd,  Jamrb  . 
KBo<iU,  Thomas  B., 
Btapub,  John  N., 

OHIO. 

Baker,  Wiluam, 
Baldwix,  Charlbi  C, 
Ball,  Flambn, 


.  Albany. 

.  New  York. 

.  rmiiilikeepeie. 
K»'\v  York. 

.  Albany. 

.  New  York. 

.  New  Y'ork. 

.  New  Y'ork. 

.  Yonkers. 

.  Hrrmklyn. 

.  New  York. 

.  xNew  York. 

.  ^ew  York. 

.  Albany. 

.  BiifTalo. 

.  N<  \v  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 

.  New  York. 


.  Greensboro. 
.  Greensboro. 
.  Greensboro. 


.  Toledo. 
.  Cleveland. 
.  Cincinnati. 
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OHIO— Continued. 

C'hm(;heai>,  8., 

1) A I  (illKKTY,  M.  A., 

Davidsox,  WFrj.iAll  A., 

FKKi.U.SON,  E.  A.,  . 
FoKCK.  Mannin(j  F., 
(jk»TT8CIIALI.,  O,  M., 

GR.vN'f;Ki{.  M.  M.,  . 
Greex,  Edwin  P., 
Gbinckel,  Lkwis  B., 
Griswold,  Sbnhca  O., 
Harrison-,  Kichard  A., 
Haynes,  Danibl  a., 

HOADLY,  GbOBGB, 

UOOOB,  >'oah, 
HouK,  George  W., 
Hi  TniiNS,  W.  A., 
J<»HN80N,  Edgar  M., 
Jordan  Isaac  M., 
Kino,  Rim's, 
Mason,  Jambs, 
Matthbws,  Stanley, 

McCtlNTOCK,  W.  T., 
MORBIR,  S.  W., 
Ml'NUER,  WaRBEK, 

Noble,  Hrxry 
PAfiB,  Hbnby  F., 
Rannby,  Henby  C, 
Rannby,  Rupus  p., 
BiiAW,  R.  K., 
Shoemaker,  Murray  <\, 
Tapt,  Alfonso, 

Ul'SON,  WlLUAM  H., 

YoDNo,  Edmund  8., 

PENiibYLVAMA. 

Abmstronu,  Wm.  H., 

ARNOIJ),  MlCMABL^ 

Babr,  George  F., 
Baldwin,  Hebry,  Jr^ 
Bai-sman,  J.  W.  B., 

BtDDLB,  (vKOBGE  W., 


.  Dayton. 

.  Laiun.»<ter. 

.  Cincinnati, 

.  Cincinnati. 

.  Cincinnati. 

.  Dayton. 

.  ZaneevUle. 

.  Akron. 

.  Dayton. 

.  Cleveland. 

.  Columba& 

.  Dayton. 

.  Cincinnati. 

.  Akrcm. 

.  BftytOD. 

PdtsmoQth. 

.  Gincixmati. 

.  Cincinnati. 

.  Cincinnati. 

.  Geveland. 

.  Cincinnati. 

,  ChiUicothe. 

.  Ironton. 

.  Dayton. 

.  Columbm 

.  ClrdeWlle. 

.  Cleveland. 

.  Cleveland. 

.  Marietta. 

.  (!iminnati. 

.  Cincinnati. 

.  Akron. 

•   .  l>avton. 

WilliatnsporL 

.  Philadelphia. 

.  Reading. 

.  Pliiladelphia. 

.  Readin$r< 

.  Philadelphia.. 
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PENNSYLVANIA— Conuuued. 

B0PBA1I,  Oboroe  Tuckxb, 
Bbbi'R,  Chahlbh  Do  Pomt, 
Bbcndaob,  a.  R., 
Ckawfc»bd,  GteOBOK  Ii^ 
DarukOi  Edward  P^ 
Daslivo,  J.  Vai^ghan, 
Ellmakbb,  Natbanibl, 
Fbankuk,  Thomas 
GAm»  Q*  A*, 
GiuBE$y,  Lymax  J>,, 
Gbbbk,  Hbnkt,  . 
Osofli,  J08KPH  P., 

GUTHEIE,  OeORGB  M., 

Hand,  Ai^frbd,  . 
IIaxdley,  John, 
Hay,  Malcolm,  . 
Hbmvhill,  JosBPfi, 
Hevkris,  Jambs  H., 
HoVT,  Hexry  M., 
HrEY,  Samvrl  B., 
Kvlp,  Gbobgb  B., 
Lambebton,  C.  Jj,f 
Lkar,  George, 
LrrrLE,  Willum 

LrCKEKRACH,  W.  Pn 

MacVragh,  Wayne, 
McClintoce,  Andrew  T. 
Mercer,  George  G., 
Metzger,  Thomas  B., 
Mnt'HELL,  Jambs  T., 
MoN.voKAN,  Robert  E., 
North,  E.  D., 
North,  HroH  M., 

OrTKRBRllMlE,  AlBKUT  A., 

Pai.mkk,  Henry  W., 
P.vn  KH'-oN,  Stuart, 
1*K^■^^  r  v<  ki  h,  Charles  H., 

I'KNNVl  At  KER,  SaMUEL  W.. 

Pekkinw,  S ami- el  C, 
Pettit,  81  lam  W,, 
PiucTEii,  William  A., 


Philadelphia. 

Scranton. 

AVilkwbiirre. 

Plnladelphia. 

Wilkeslmrre. 

Wilke8barre. 

Lancaster. 

Lancaster. 

Wilkeebarre. 

Harrisbuig. 

Easton. 

Philadelphia. 

Pittsbuig, 

Scranton. 

Hctatxton. 

Pittabuig. 

West  Chester. 

Philadelphia. 

Wilkesbane. 

Philadelphia. 

Wilkesbane. 

WUkesbarre. 

Doylestown. 

Tunkhannock. 

AllentowD. 

Philadelphia. 

Wilkesbarre. 

Philadelphia. 

Allentown. 

Philadelphia. 

We8t  Chester. 

lAticaiiter. 

Columbia. 

Philadelphia. 

WilkeHbane. 

PhUadi^lpbia. 

West  lliester. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Phi  hide  Ipliia. 
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FEimSYLVANIA'-Continued. 

PkU  K,  J.  SKR(iKAXT, 

Kawlk,  Frak^ir, 
Rawle,  Wm.  Uexhy, 
Kekd,  Hkxjry. 
Kkyvotj)8,  Samlkl  H., 
Rohm,  Samtel, 
bANUKHs.  Dallas, 
Seihfkt.  \V.  N.,  . 
Sn AKi'.  Isaac  S..  . 

fcjUUKMAKKR,  L.  D., 
Sr.AYM  \  KKR,  A>r(».s, 
K.Mirii,  W'm.tkr  Gkobgb, 
Stku  ai;t,  John, 
Stku  ART,  W.  F.  Bay, 
Sti  rijim,  E.  H., 
Vai  x.  Kiciiari),  . 
Waddki.i..  William  B., 
Wa(9Nkr,  Sami  kl, 
WiLLARi).  Howard  N.,  . 
Wiltmank,  William  W., 

WOLVRRTDS,  SiMOK  P.,  , 

W<M>im-AttD,  Stanlby,  . 

BHODE  ISLAND. 

Bradley,  Ohaslbb  S,,  . 
Gorman,  Charles  R,  . 
SiiRPFiELD,  William  P., 
THrRKTox,  Benjamin  F., 

SOUTH  CAHULl.NA. 

Ba<^>t,  T.  W., 

Barker,  TifBi)jM)RR  G.,  . 

Bexkt,  Willl\m  C, 

BoYI>,  H4)BERT  W., 

Campbell,  James  B., 
M<<'rady,  Edward,  Jr., 
SlMONTOX,  C.  H.,  . 
SmYTHE,  AlTGUiH'INE  T.,  . 

Y«»rx«,  Henry  E., 


.  Pliilarlelphia. 
.  Philadelphia. 
.  Phila*Iel|)hia. 
.  Phila<lel{>hia. 
.  I^iK'aHter. 
,  Philadelphia. 
.  Philadelphia. 

Xi'u  Bloonifield. 

Pliiladelphia. 
.  Pittsburjjr. 

Wilk*'slmrre. 

I'liiladelphia. 
.  Chainbersbuiig;. 
York. 

PhilHdel[>hia. 
.    West  Chester. 
.  PhiUulelphis. 

.  Philadelphia. 
.  Stmbuiy. 
.  Wilkeftbarre. 


Pn»\i.  it'll. 
.    Pro\  i.li-nce. 

Nr\\|HHt. 

.  Pnivideiue. 


.  C*harleHtoiL 

.  Charleirtoii. 

.  Abbeville. 

.  Darlington. 

.  Cliarle^ton. 

.  Charleslon. 

.  Cliarleston. 

.  Oharliwton. 

.  Chark'Htcm. 
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ALLrHox.  AsnBBW, 
Bate,  H.  R., 
Brown,  Johk  C, 
Cooper,  Edmuxd, 
Ox»PEK,  William  F., 
EiA.y.rr,  Hbxry  T., 
EersB^  Bbdfosd  M., 
Fextress,  Jambh, 
House,  William, 
McFabland,  L.  B., 
McKsALf  Albert  T., 
Moorman,  H.  C, 
moiuiax,  robbkt  j., 
8xKED,  John  L.  T., 
Stbrlb,  TnoMAft,  . 
Walker,  Sami'el  P., 
Wood,  B,  H., 

TEXAS. 

Ballenoek,  W.  p., 
Crawford,  W.  L., 
Fi'LTox,  Marduall, 
Gaineb,  R.  R.» 
Stockdale,  F.  S., 
Street,  Robert  G., 
Waelder,  Jacob, 
Wafl,  T.  N., 
West,  C.  S., 
Willie,  A,  H., 

VERMONT. 

DaVBXPORT,  C^IARLER  N.. 

HiSiicLRY,  Lyman*  G., 
J<)HN(M>N,  William  E., 
Lawrence,  L.  L., 

KOBLE,  GlTV  C,  . 

Pait.,  Norman,  . 
Phelps,  Edward  J., 
Poland,  Li'KE  P., 
Prout,  John, 
Roberto,  Daniel, 


.  Xoshvilie. 

.  Covington. 

.  Piilaski.  • 

.  ShcUnville. 

.  Natihville. 

.  Meinphifl« 

.  MemphiB. 

.  BoUvar. 

.  Franklin. 

.  Memphig. 

.  BoliTar. 

.  Somerville. 

.  Memphis. 

.  Memphis. 

.  Ripley. 

.  Memphis. 

.  Bolivar. 

.  Galventon. 

.  DiUIaM. 

.  Denttm. 

.  Paris. 

.  Cuerr>, 

.  <Ta1v(*ston. 

.  Sail  Antonio. 

.  Cia1vi>Kton. 

.  Aui«tin. 

.  Galvet^ton. 


.  Brattlchoro. 

.  Chelnea. 

W4KMU«t<lCk. 

.  Bur1in$:ton. 

.  8t.  AlbanH. 

.  W<K>dst4ick- 

.  Burlington. 

.  St.  Johnsbury. 

.  Rutland. 

.  Burlington. 
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VERMONT— Continued. 

Shaw,  Wii.ijam  G., 
Sm.m.ley,  B.  B.,  , 
•  Ti  iM      A.  P., 
Walker,  W.  H.,  . 

VIRGINIA. 

Hamilton,  Ai.hxandkk,  . 

OrLD,  KoBERT,  , 
PA<iK,  hKGn  R.,  . 

KoHEmsoN,  William  J., 
TucKEB,  J.  Randolph,  . 

WEST  VlRGlxNIA. 

BoGonB)  Caleb,  . 
Hbsbpord,  Frank, 
HirrcHiKBON,  John  A.,  . 
Knight,  Eh>wAitD  B., 

WISC'ONj&LN. 

Oaby,  ALrBBD  L., 
(\*RY,  John  W.,  . 

(\\KY,  MlLBEKT  B., 

Grhisory,  J,  C,  . 
IIooKBR,  David  G., 
HrDi>,  TnoHAs  R., 
Jenkins,  Jaiceb  G., 
Mariner,  Epbraih, 
PiNNEY,  Sjlab  XT., 

V1LA8,  WlLUAU  F., 

WBtiCi,  David  S.,  . 
WiXKLRR,  Frederick  C, 


Burlinjitrm. 
Burlintrtoii. 
Mi<l<ilfb<>ru. 
Ludlow. 


Peterwbnrvr. 

Richmond, 

Richmond. 

Charlottesville. 

LesinKton. 


Clarksbuiiie. 
Union. 
Parker8l)Ui|e. 
Charleflton. 


Milwaukee. 

Milwaukee. 

Milwaukee. 

>Iadi8on. 

Milwaukee. 

Green  Bay. 

Milwaukee. 

Milwaukee. 

Madison. 

Madimn. 

MUwaukee. 

Milwaukee. 
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KENTUCKY. 

MAiiilN  BJJUK, 

.Nfailin  Fiijur  dit'<i  at  his  homo  in  J.oiii>vil](',  Kentucky^ 
on  April  30, 1882.  He  was  born  in  Prussia,  February  28, 1833, 
and  received  his  education  in  that  country.  He  immigrated 
to  America  in  1850,  and  a  short  time  after  landing,  came 
to  Louisvilli',  where  lie  has  livetl  ever  since.  Soon  after 
his  arrival  there  he  entered  upon  the  study  of  law,  prose- 
cuted his  work  with  great  zeal  and  energy  for  several  3'ears^ 
and  was  admitted  to  the  bar  in  1856.  Almost  as  soon  as  his 
hcense  was  procured  he  stepped  into  a  hicrative  practice  in 
the  hiuln  i  ('(►urts.  He  first  entered  into  j>artnership  with  L. 
M.  Dembitz,  but  severed  this  connection  shortly  afterward, 
and  continued  his  practice  in  partnership  with  Byron  Bacon. 
Later  he  became  a  partner  of  Judge  P.  B.  Mnir,  and  next  a 
member  of  the  tirm  of  Muir,  Bijur,  &  Davie.  Some  time  ago 
Judge  Muir  retired  ^m  the  firm,  leaving  Bijur  and  Davie  as 
partners,  which  has  been  the  style  of  tlic  firm  ever  since. 
Mr.  Bijur  was  small  in  stature,  but  strong  and  healthy, 
never  having  experienced  any  illness  until  the  fatal  one. 
He  was  one  of  the  few  men  who  rise  to  distinction  by  their 
own  talents  and  efforts,  and  was  in  truth  a  self-made  man. 
For  a  number  of  years  before  his  death  he  was  recognized  as 
one  of  the  finest  jury  lawyers  in  the  >lat(  .  Coniliining  a 
vast  amount  of  legal  knowledge  with  uncommon  ability  and 

043) 
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shrewdness,  he  manaitjiMl  a  ease  with  rare  tact  and  pm*isir>n 
He  was  every wiierc  remarkable  inr  lii-^  }»owers  of  cix^ss- 
examination^  which  was  his  specialty,  and  a  witness  who 
told  any  semblance  of  a  falsehood  was  sure  to  be  detected. 
Broad  and  liberal  in  all  his  views,  polite  and  affable  in  his 
manner,  and  winning  in  his  address,  he  wa.s  admired  and 
respected  by  all  who  knew  him.  In  politics,  although  he 
Taiely  took  an  active  ])art,  he  was  a  Republican,  and  was 
elected  to  the  legislatun^  on  that  ticket  in  1S().>.  He  was 
also  one  of  the  Kcjaiblican  slate  eiectorfi  in  ISTG.  These 
were  the  only  two  ix>litieal  positions  he  ever  held,  and  he 
did  not  aspire  to  higher  political  honors. 
He  leaves  a  wife  and  three  daugl iters. 


MARYLAND. 


RICHAKD  J.  GllTlNGS. 

Richard  J.  Oittin^^s,  of  Baltimore,  died  at  Ocean  City, 
Maryland,  on  August  2,  i  ss-j,  in  the  lili  x -third  year  of 
his  age.  lie  was  bom  May  22.  ISliO,  on  the  family  estate, 
"  Roslin,"  in  Baltimore  County.  He  attended  school  at  New 
London  Cross  Roads,  Cht»ster  County,  Pennsylvania,  and 
also  at  Swi  1 1  Air,  whence  be  entered  the  college  of  New 
Jersey  at  TrineeUai.  He  gmduatcil  a  Bachelor  of  Arts  in 
1849,  taking  j^ccond  honoi-s  in  a  class  of  eighty,  in  which 
he  was  next  to  tlie  youngest  in  years.  He  studied  law  in 
the  otticc  of  Mr.  (icorge  II.  W  illiams.  an<l  afterwards  at  the 
law  school  of  Harvard  I'nivi  r<ity.  where  he  received  the 
degree  of  LL.B.  lie  wa.s  a<iniitted  to  the  bar  in  Baltimore 
County  in  1S52,  and  soon  after  to  the  bar  of  the  Court  of 
Apj>eals  and  the  .Sujnvna Court  of  the  United  6uites,  He 
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formed  a  partneivhip  in  the  practice  of  the  law  with  his 
das»4inate  at  Harvard,  Mr.  A.  W.  Maoheu^  which  la^tcnl  until 

the  doath  of  Mr.  (liiiinirs.  In  IS.V)  hv  was  t>l(Hti»l  Statr's 
Attonu'V  for  Baltiiuorc  (  Vainty,  and  iv-vlecte<l  in  liioi),  de- 
feating Lloyd  W.  William.s  the  first  time;  and  when  a 
candidate  for  re-election,  hiw  comiHittitor  was  Mr.  Richard 
Grayson,  whi>  lia^  since  iKuunn-  (  hit*!  Jud^e.  As  the  State's 
Attorney  lor  Baltimore  C'ountv,  he  conductoci  tlie  nuMnoniMe 
pro«^*ution  of  the  munlererH  Orop  and  C'orrie,  in  which  he 
wa«t  aided  by  Mr.  Machen,  and  the  counsel  for  the  defenM>^ 
wtiv  tlir  lair  Win.  [\  Proton  and  Hon.  Win.  J'iiikm  v 
Whyto.  in  1876,  Mr.  (fittings  wa.s  an  elector  on  the  Tiltlcn 
and  Hendricks  ticket,  which  was  his  la^^t  appearance  in  a 
political  connection. 

Mr.  (linings,  soon  alter  his  arlinission  to  tlie  har.  entered 
on  an  e.xien.^ive  praetiee,  rising  rapidly  to  u  leading  |)Ositi»»n 
in  the  pmfcswon.  He  was  thenceforward  until  hi.s  tleuth 
en^^i^^e<l  in  the  arduous  labors  of  a  busy  advocate,  which 
attorde(l  lait  few  peiiuil-  lor  rest  aiid  reenpeial inn.  and  it  is 
thouglit  (lid  not  leave  him  sutiicieul  ]>hysicai  stuminu  to 
meet  a  sharp  attack  of  illness.  Ho  was  engaged,  on  one 
sdde  or  the  other,  in  a  lar^rc  proj)ortion  of  the  important 
civil  eases  ti  it  d  in  tlie  eoui*ts  of  Baltimore  Citv  and  Conntv 
in  tlie  past  twenty -live  yeai*s.  He  was  <>\io  of  the  eonnsel 
for  the  defense  in  the  case  of  Samuel  McDonald,  tried  for 
the  muriler  of  Berry  Amos.  Another  im[iortant  case  of  bis 
Avas  Clares  trial  for  mnrder,  which  he  successfully  defended. 
Une  of  the  latent  eeiebrated  cas^ejs  in  tlic  trial  of  wliieh  ho  was 
active,  was  the  Johns  will  case,  where  he  was  on  the  winning 
side,  in  the  Court  of  Common  Pleas,  in  which  the  trial 
laste<l  fortv  davs.  >fr.  Gittintrs  loavt»s  a  widow — whose 
maidt  ii  name  was  \  ieKa-ia  Sellnian,  dani^litc'r  of  Colonel 
Alfred  Sellman,  of  Anne  Arundel  County — with  one  .son 
and  five  daughters. 
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N  EW  J  ERSEY. 


LSAAL  WILLIAMSON  SCUDDER. 

Isaac  W.  Scudder,  one  of  the  best  kuown  and  for  many 
years  a  leading  lawyer  of  the  state  of  New  Jersey,  died  at  his 
residviKH^  in  .lei'sey  City.  New  Jersey,  on  September  10,  1851, 
in  the  sixty-tilth  year  of  liis  age. 

He  was  born  at  £lizabethtown,  in  that  state.  His  flEither, 
Smith  Scudder,  was  a  lawyer  of  distinction,  and  wrapt 
up  in  his  profession.  Mr.  Scudder  admitt^Hl  to  prac- 
tice as  an  attorney  in  1838,  and  on  tlie  lormation  of  lIu<lson 
County,  moved  to  Jersey  City,  and  remained  there  until  his 
death. 

He  took  an  active  part  in  the  .successful  irovcrnnuiit  yf  the 
nation  and  of  his  native  state,  but  was  in  no  tivma  an  ottice' 
seeker,  although  he  held  several  important  positions  during 
his  life.  He  was  early  appointed  Prosecutor  of  the  Pleas  of 
Hudson  Countv.and  oneof  tlic  tirst  ca.ses  which  it  wa.s  his  dutv 
to  prosecute  was  the  case  of  State  va.  Spencer.  Spencer  was 
indicted  for  the  murder  of  his  wife,  and  he  conducted 
the  cause  with  such  ability  and  learning  that  wide  atten* 
tion  was  directed  to  him.  He  served  in  tliis  capacity  for 
two  terms  of  hve  years  each,  with  an  interval  between  the 
terms. 

When  the  Seventh  Congressional  District  in  the  state  of 

New  Jersey  was  created,  Mr.  Scudder  was  elected,  in  the  face 
of  an  adverse  majority  of  several  fhousand,as  the  tirst  Kep- 
resentative  from  that  district  to  the  House  of  Bepresentatives 
of  the  United  States,  and  served  with  untiring  industry  and 
niai  kfd  ability  (hiring  his  term.  But  he  disbkcd  any  utiice 
winch  might  be  considered  out  of  the  line  of  Ids  profeesion 
as  an  advocate,  and  he  therefore  uniformly  declined,  although 
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oflien  urged  to  accept  the  nomination  to  tlio  othce  of  governor 
of  the  state,  when  such  nomination  was  (xjuivalent  to  an 

election. 

HLs  lure  wa.s  iu  his  profession,  and  he  excelle<l  more  espe- 
cially as  an  adviser,  although  he  was  also  a  great  advocate. 

Ekirly  in  lii^^  profe^ional  life  he  became  connected  with  the 
coq»orations  of  tlie  ('(ninrv  and  <tate,  grew  up  with  tluiu, 
and  for  forty  yeiir^  he  was  counsel  to  tlie  railr(»a«l  corpora- 
tions, and  of  later  years  shaped  and  controlled  their  great 
inter^ts  which  centred  in  Jersey  City. 

He  was  the  counsel  of  "  The  Associates  of  the  Town  of 
Jersey,"  and  ctiiKliific'l  the  litigation  whi(*li  estaljlisherl  their 
ownership  of  the  water  front  of  Jersey  City ;  and  when  this 
passed  under  the  control  of  the  New  Jersey  Railroad  Com- 
pany, he  became  counsel  of  that  company,  and  in  that  posi- 
tion he  planned  and  carried  forward  the  legal  pioiMcdings  by 
which  the  PeniLsylvania  Kailroad  Company  leased  the 
United  Railroads  of  New  Jersey,  and  he  tx>nducted  that 
mast  important  litigation  by  which  the  lease  was  finally 
C'onsnnnnateil. 

Mr.  8cudder  was  also  engaged  in  almost  all  the  im(K)rtant 
suits  arising  in  that  county  in  relation  to  titles  to  land. 
His  name  appears  in  the  reports  of  the  highest  court  of  his 
state  fur  a  period  of  forty  years  continually.  He  brought  to 
each  cause  very  ripe  learning,  a  large  and  conipi*ehensive  view 
of  the  law,  and  a  very  thorough  preparation  both  as  to  law  and 
feet,  prepared  by  diligent  labor  and  untiring  industry. 

Thest;  tlunient,s  ol  his  character  made  him  valuable  to  his 
clients;  and  gave  him  much  influence  with  the  court.  His 
personal  and  private  character  was  in  every  way  above 
reproach.  His  was  not  a  dwarfed  nor  one-sided  character, 
not  a  character  wrapped  up  in  sordid  seliishness,  but  one  that 
was  lull  and  rounded,  which  exhibited  the  fullest  develop- 
ment of  a  noble  manhood. 
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One  of  liis  nitirked  cliaractoristics  was  hia  ^reat  iudustry, 
which  might  be  said  to  have  been  strong  in  him  even  in 
death,  since  it  came  to  him  in  his  office  and  at  his  de«k^  when 

engaged  in  the  preparation  of  a  laiise  then  noticed  for  trial; 
and  he  died  at  his  work  without  even  having  retired  to  his 
couch. 


NEW  YORK. 


('LAHK80N  N.  POTTER. 

Mh.  Phj:sii)i:nt  and  HjiKUiKKN  oi  thk  Amkkk  an  Bar 
AbSociATioN  : — On  behalf  of  the  C  ommittee  on  Obitnariee, 
and  at  their  request,  I  submit  this  memorial  of  (larkson 
N.  Potter. 

It  is  a  striking  iii^laiitL"  of  the  nncortainty  of  this  life, 
that  we  should  begin  our  Annual  Meeting  with  this 
notice  of  the  death  of  he  whom  we  elected  our  Pres- 
ident a  year  ago.  To  all  appearance  he  was  then  in 
ilie  full  vi^or  of  nianJiootl,  and  dcstiiud  to  ionju:  years  of 
activity  and  iis(  tuhiess.  The  summons  to  depart  hence 
came  to  him  while  he  was  arguing  a  cause  in  the  Court  of 
Appeals  of  the  state  of  New  York.  He  was  removed  to 
his  hojiu".  and  died  theix'  six  davs  latci-.  .laiiuarv  23,  188*2. 
It  is  httiug  that  we  commemorate  his  vii-tues  and  express 
our  sorrow  tliat  we  are  to  share  no  more  his  cordial  and 
graceful  hospitality,  nor  hear  his  silver}'  voice,  nor  learn 
from  iiis  cltiir  and  vi^a»rous  intellect. 

Mr.  Potter  was  thoroughly  a  man  of  this  generation.  The 
means  of  rapid  communication,  wliich  steamboat  and  rail- 
road and  telegraj)h  have  put  at  our  disposal,  hav<  produced 
an  activity  of  whicli  fornier  ages  ftimish  no  parallel.  This 
has  formed  a  type  of  man  i>eeuliarly  its  own.  The  leaders 
of  men  to-day  do  not  meditate  as  profoundly,  and,  it  may 
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1)1',  «lo  not  pcrforni  as  lusting  wiuk.  as  iUviv  latliers  ;  Imt 
they  are  tortile  in  exjieclient,  (|uick  in  decision,  bolci  in 
action.  All  these  qualities  our  friend  |K)sw88ed  to  a  i^c- 
markable  (Iftrroe.  He  showed  them  in  his  politicnl  oaToer: 
]w  sliowt'd  tlu'iii  at  the  l)ar.  His  vorv  aniiiMiia'iits  were 
full  ol  activity.  His  flowers  were  rare  ])lauts — were  as  dear 
to  him  Jis  his  caunesj — ^and  he  brought  to  their  care  and 
cuhure  equal  enthusiasm. 

Ills  latlRi",  the  Bishop  of  Peiinyslvania.  wa*^  a  gentleman 
of  the  ohl  .school — full  of  gravity  and  (juict  tlignity.  His 
political  opinions  were  of  the  Federalist  ty{>c.  His  sonV 
were  gathered  in  the  school  of  Jefferson.  Hut  indike  many 
of  his  politit-al  assoeiates,  he  n'alize<l  thai  u  hilr  prim-iples 
never  change,  their  applieatiuu  varie=>  from  age  to  age,  and 
that  the  conBervatism  of  to-dav  stands  wlierc  the  most 
progressive  stood  a  generation  ago. 

Th\f<  Ti-illingness  to  hain  is  one  of  thi'  nmsl  marked 
eharaeteristies  of  our  age.  It  Jias  seen  so  nnieh  that  was 
said  to  be  impossible;  it  has  realized  so  often  the  French 
proverb  tliat  the  thing  you  don't  expect  is  always  that  which 
ha]>pcn-.  that  it  is  riill  nf  the  i]jipressil>ility  and  reeepti\e- 
ness  of  yuulli.  Mr.  l*otter,  as  I  havi'  said,  wub  a  man  of  liis 
time.  He  was  no  Bourbon.  He  had  learned  much,  and  ho 
knew  that  there  was  much  that  it  was  wise  to  forget. 

There  is  an  alhiini  in  (lennany,  on  one  page  of  whieh 
Guizot,  Thiers,  and  Bismarck  ea<h  inserihed  a  sentence. 

Guizot  wrote : 

*'The  remilt  of  my  lonj;  I'xiierieni'O  iii  life  ii»  that  it  is  wine  always 
to  ft»r|dve,  but  never  to  forget." 

Tliicrh  wrote  beiow^ : 

"A  little  fof^getAilnem  would  not  impair  the  siucerity  of  the  for^ 
Bismarck  added: 

"  I  have  beeu  no  hmy  thai  1  have  been  ubligud  to  i'oi^et." 
10 
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A  raan  of  action  must  inanh  learn  this  lesson,  and  our 
friciKl  ail  ii])t  scholar.  In  this  (lav,  thi'i\  tnrr,  cspe- 
ciaily,  when  what  both  jMilitical  parties  nvvd  most  is  cour- 
ageous, intelligent,  and  large-minded  leaders,  it  is  not  too 
much  to  say  that  the  death  of  Mr.  Potter  wa«  a  national 
jiiislui  tunc. 

Tlis  (  xpcricnce  in  Jite  wtis  varied.  He  was  brave  and 
indefatigable  in  poverty.  Ho  was  equally  ho  in  wealth. 
He  never  exhibited  that  vulp:ar  meaniicHH  which  charac- 
terizes SD  inariv  men  \vla>  were  not  born  u*  riches,  an<l  to 
whom  tiio  ac(|uisition  of  money  is  simply  an  a<lditional 
gratification  of  their  love  of  power. 

He  was  lK>rn  at  Schonocta<ly  in  1824.  He  was  graduated 
at  Union  (  ollcgc  in  1S4*2.  His  juirj»os(»  then  was  to  become 
a  civil  engineer.  He  .stvulied  lor  a  year  :it  tlic  Rensiselaer 
Polytechnic  Institute,  and  in  1843  went  to  Milwaukee,  then 
a  small  town.  His  first  preferment  was  to  become  post- 
ma.ster  of  that  jilace.  He  sitrvoyed  a  lar^o  f)ortion  of  the 
state  of  Wisconsin,  but  a  fever  drove  him  home;  and  while 
recovering  from  sickness  he  determined  to  rise  to  higher 
distinction  than  the  profession  of  his  first  choice  opened 
to  him,  and  he  be^:^an  the  study  of  the  law  at  ►Schenectady, 
in  the  ofiice  of  Piatt  Potter,  afterwards  a  judge  of  the 
Supreme  Court  of  this  state.  He  supported  himself  for  a 
year  by  teachin^^  in  Union  College,  and  in  1845  he  went 
to  New  York  City,  and  wa^^  for  a  lime  in  the  office  of 
Hiram  Barney,  afterwards  collector  of  the  i>ort.  In  1848 
he  was  admitted  to  the  bar. 

This  was  a  year  of  change  in  New  York.  The  Court  of 
Chill H  cry  had  just  heeji  abolished.  .luiisdiction  at  law  and 
in  equity  had  been  vested  in  one  tribunal.  The  Code  of  Pro- 
cedure went  into  operation.  The  old  forms  of  practice  and 
pleading  were  thrown  aside  for  a  new  and  untried  system. 
A  jnan  of  Mr.  Potter's}  adaptiveness  could  not  have  come 
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to  tilt!  biir  in  a  iiHUv  tittiiig  tinu-.  IIo  won  his  >j»ui>  in  tlit' 
innumerable  practice  motions  which  .sliarpeiicHi  the  wit.<  of 
the  lawvers  of  those  days,  and  which  Mr.  Howard  r(H*<»rded 
in  many  a  vohune  of  Reports. 

BiU  il  must  not  Ix-  tluiU^ht  that  his  ])roie>.-^ional  skill 
was  limited  to  thl^^.  He  could  do  small  things  well,  and 
he  did  not  despise  thein.  But  he  had  mastered  the  deep 
thinjrj*  of  the  law.  lie  knew  easels,  but  ho  was  not  a  mere 
case  lawyer.  That  process  <»t  induction  by  wliiili,  out 
of  many  decinions,  the  controlling  principle  is  developed 
by  careful  analysii«,  was  familiar  to  him.  He  had  ] prepared 
for  the  contests  of  the  l»ar  by  thorough  study,  and  by  en- 
^^agiu^  With  otlier  students  and  young  lawyers — niir  of 
whom  (John  E.  Burrill)  has  since  risen  to  the  front  rank 
in  the  profession — ^in  moot  courts.  Here  novel  que.«<tions 
of  law  were  debated,  and  each  learned  from  the  (»ther.  If 
thtj  pruto.-ois  of  tlie  law  schools  "f*  New  York  will  parilon 
a  suggestion — ^in  w^hich  you  will  all^  I  am  sun^  agree — 
would  say  that  these  forensic  discussionH  are  as  ini{K>rtant 
to  the  student  as  lectures  or  text-books.  It  was  justly  said 
by  an  eininiiit  lawyer,  that  a  man  iirv<  r  knows  a  tiling 
thoroughly  uiUii  he  h&s  told  it  to  another. 

In  1852,  Mr.  Potter  married,  and  added  the  wealtli  of  his 
wife  to  bis  own  professional  incouie.  But  wliile  liis  easy 
circumstances  euabled  him  to  avoid  sunie  ol  ilie  drudgery 
of  tlie  bar,  he  maintained  and  increased  his  high  reputation 
as  a  lawyer,  and  continued  in  active  practice,  with  but  little 
interruption,  until  ISfJs. 

Unt-  of  important  cases  in  whicli  he  was  retained 
illui^tratcci  the  fertility  of  resource  of  which  X  have  spoken. 
A  sharp  contest  was  going  on  for  the  control  of  the  Atlantic 
Mail  Steamship  Company.  As.  the  day  for  electing  directors 
approached,  it  become  evident  tliat  tlic  clrctiun  would  de- 
pend upon  the  vote  of  one  block  of  the  stock.   With  this, 
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Mr.  l\)ltLT's  cliuiiLs  would  have  the  majority;  without  it 
they  were  in  the  minority. '  They  secure^l  the  support  of  the 
holder,  and  then  it  wn«  «iispceted  that  the  opposite  pnrty 
woiihh  nil  <innv  pretext,  prociiii'.  al  the  last  iiioiiiciit.  an  in- 
junctiou  fniin  .hui^i'  Barnard,  proliil)itin^  the  ins|H'ctors 
from  counting  the  vote  of  thi«  stock,  and  that  thius  they 
exp( cted  to  secure  a  triumph.  Many  eminent  counsel  were 
associated  with  Mr.  I*otter  in  this  ease.  The  nianoBUvro 
wliich  won  the  day  was  n<»  doiil)t  the  rciSuU  of  a  eonterence 
between  them ;  hut  1  l>elieve  it  diK^  them  no  injustice  to 
say  tliiit  he  was  the  author  of  the  suggestion.  A  bill  was 
tiled  in  the  United  States  Circuit  (Vnirt  allci^intr  the  ini- 
pemUng  danger,  and  praying  tliat  tlic  inspectors  of  ek'ctioii 
be  enjoined  from  counting  or  declaring  the  vote  until  the  con- 
troversy as  to  this  particular  block  of  stock  should  lie  decided. 
.hitl«i^e  Hhitchford  uraiited  an  injunction  in  accordance  witli 
tile  [)rayer  ot"  the  bill,  ami  the  victory  was  won. 

It  is  difhcult  to  realize  that  the  rights  of  citizens  of  this 
state  were  for  years  at  the  mercy  of  judges  as  arbitrary  and 
corrupt  as  a  Turki-h  pacha. 

In  1808,  Mr.  l*utt»  r  lu'jran  iiis  political  career.  In  that 
year  he  was  elected  to  Congress  from  the  Westchester  District, 
and  with  an  interval  of  one  term,  was  a  member  of  the 
House  of  Repre,sentatives  for  ten  years. 

l)urin<;  his  first  three  tenn.s  liis  party  was  in  a  minority 
in  the  House.  During  the  remainder  of  his  ofhcial  life  it 
was  in  a  majority  there,  but  with  an  adverse  Senate  and 
Executive  it  could  not  of  ccairse  control  lej^islation.  and  his 
skill  aii<l  foresight  had  not  the  same  scope  which  under 
different  circumstances  they  would  have  had.  But  he  wan 
an  enviable  position ;  and  had  he  not,  in  October,  1874,  de- 
clined a  re-election,  would  in  all  ])robability  have  been  the 
Speaker  oi  the  House  in  ISTo — a  pobitiou  iu  imi)ortaace 
and  power  second  to  the  Presidency  alone. 
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The  tea  years  during  wliich  he  >ai  in  the  liuvi.->e  were 
periods  of  great  activity.  There*  is  liardly  one  of  the  ques- 
tions which  fill  melius  minds  to-day,  upon  which  we  may  not 
learn  some  lessons  of  praetical  wisdom  from  liis  reeonU'd 
speeclies.  They  are  short,  pithy,  foreiblt*.  Tliey  are  his  bej>l 
memorial.  They  lie  .scattered  in  pamplilet^  here  and  there. 
Like  the  labor  of  most  of  us,  the  record  is  fugitive,  l^et  us 
arrerst  its  tli^ht  and  listen  to  it  for  a  moment. 

And  first  of  all.  the  great  epoch  in  his  ]>ublic  life,  as  it  was 
in  the  life  of  all  Americans,  was  tlie  war.  The  bitterness 
engendered  by  that  struggle  has  almost  entirely  passed  away. 
There  was  a  time  when  it  was  intense.  Here  was  a  man  who 
from  the  hi*st  knew  how  to  unite  lidehlv  to  his  eonvietious 
with  magnanimity  toward  his  1(k>s.  J>isten  to  what  he  said 
at  the  close  of  the  war,  on  the  4th  of  July,  M$i'h>: 

I  congratulate  you.  fellow-<-itizens,  on  the  return  of  ju'aee. 
J  join  Willi  you  in  rendering  ch  vout  thanks  to  Almighty  (  iod, 
who  alone  maketh  men  to  be  of  one  mind  in  a  house,  that  it 
hath  pleaseil  him  to  ap|>ease  the  tumults  amongst  us,  and  to 
restore  rest  again  to  this  people. 

**  For  the  iiv^i  lime  in  four  years  this  glorious  anniveisary 
is  welcomed  throughout  an  entire  and  united  land.  From 
ocean  to  ocean,  from  the  great  lakes  to  the  gulf,  in  all  this 
vast  <*<»ntinent  we  hail  once  more  but  one  flag  and  one 
auiijority — the  flag  and  the  authority  of  thi.-e  I  nited  Stales. 

iiow  vast  the  labor,  how  mighty  the  ettbrt.sof  these  fni^i  four 
years,  we  do  not  ourselves,  I  think,  fully  realize.  Trusting 
in  ix*aee,  neither  ready  nor  anxious  for  war.  this  nation  raised 
and  x'lit  into  the  army  and  navy  within  tliat  space  oar  two 
niiUiatis  of  men ;  most  of  them,  too,  volujitar}'  enlistments. 
For  these  armi^,  vast  beyond  all  precedent  of  modern  if  not 
of  all  warfare,  she  cmited  all  the  cciuipment,  the  numitions, 
tlie  artillery,  tln^  tran.sporiation,  and  the  supphes;  has  armed 
.  them,  furnished  them,  fed  them,  clad  and  suppliiHl  them 
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with  a  libemlitv  and  almiidaiuii  lii'rvloture  unkn-  wii  in  the 
experience  of  armies.  She  has  found  within  herself  ahke 
the  generals  to  organize  and  to  lead  these  vast  forces'.  She 
has,  at  the  same  time,  created  an<i  r^upjjorted  an  immense 
navy,  antl  niaintainf»l  In  sidf  a  blot  kadt*  bt  yond  preotvlont  in 
its  extent  and  etticiency .  For  four  t  h  nnsan<  I  miles  of  coast  she 
has  kept  frigates  off  every  port,  ironclads  before  every  fortress, 
gunboats  in  every  baj'  and  inlet.  By  every  river  she  has 
pi(  ici  d  and  threatened  the  ttiritory  of  the  iiiciay.  And  yet, 
with  all  these  marvelous  efforts,  there  has  been  no  disturbance 
in  the  ordinary  avocations  of  our  lives  at  home.  The  fields 
have  been  tilled,  the  harvests  have  been  ^thered,  the  pro- 
duets  have  been  transporttMl,  manutaetures  have  be*  n  main- 
tained, and  trade.  Inisiiu'ss,  and  edueation  eontinued  with  all 
the  regularity  of  profound  peace.  Not  only  has  there  been 
no  stinting  nor  suflering,  but,  as  a  whole,  there  has,  I  think, 
not  be^  n  even  !nu<  li  njoit*  tVupdity  than  usual.  The  hixiiiy 
and  exjK'iiditure  of  our  great  cities — where  it  was  predicted 
the  grass  would  grow — ^l«is  even  (I  regret  to  say)  surpassed 
all  fonner  extravagance. 

Now,  wlu  n  one  reviews  all  tbis  pmdiirious  iiati<»ual  effort 
— and  i  do  nut  reeall  in  all  hij*tory  .so  «irand  an  exhibition  of 
power  and  dominion — when  he  recalls  the  immense  domain 
of  his  count rv,  the  marvelous  fertilitv  of  its  soils,  the  vart- 
nes«  of  its  manufacturing  rcsiiurct  -,  (In  \\  (  ahb  of  its  nnnes, 
thct'Xtent  and  i>erfectioji  of  its  m«  aus  of  inlereunimunieation; 
when,  too,  he  rememlx^rs  that  this  great  war,  from  which  we 
have  just  emer^'d.  was  carried  on  by  this  people  from  a  pro- 
found con vietion  alike  of  it-^  iiccc>sity  and  justice — not  for 
cruelty.  inil  lor  eon(£ne.st.  but.  as  xhvy  believe<l,  to  niaintaiu 
law,  ])rcservc  freedom,  and  establish  justice — ^and  that  through 
their  eonvictions  of  right,  their  fortitude,  and  their  ))Ower 
aloiic  It  \i;\<  <uccccdcd:  I  rcjtciU.  that  whatever  may  be  a 
man's  notion  of  this  war.  h(Avever  he  mav  doubt  of  its 
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wisdoii)  or  its  ri^lit,  he  must  be  more  tlmii  mortal  if  he 
can  this  <lay  lay  hi$<  hand  upon  his  heart  and  not  feel  proud 
to  say,  r  too  «m  an  American  citizen. 

"  To-fUi\ ,  ihi  ii,  more  than  cxcr  before,  from  every  sjiot  in 
this  gla<l  land,  there  go  out  shouts  (^f  victor}'  and  thanks- 
giving. The  laborer  no  longer  dreads  the  draft ;  the  farmer 
no  more  fears  the  raid :  the  slave  no  farther  drags  the 
slicu  kle:  no  lonj^er  is  to  bf  l>unie  the  annovance  of  dclav, 
the  mortitication  of  defeat,  the  mid  suspense,  the  rncking 
doubt :  no  more  will  vintiv  long  MnU  of  the  wounded,  the  sad 
storj'  of  the  prisoner,  the  agonizing  cry  of  the  bereaved;  no 
mon*.  t(M>,  I  trust,  the  arbitrary  arn  si,  the  govcnniient  spy, 
the  militai'y  trial  of  civil  offenses.  We  have  passed,  at  last, 
out  of  the  shadow  of  defeat  into  the  light  of  certain  and 
assure*!  triumph,  and  over  all  this  land  there  smiles  again, 
thank  ( iod,  tlie  lon<i' sou«i:ht  peace 

"it  is  suggcste<l  that  trea.^i2i  to  the  Kepublic-  sliould  be 
punished,  that  future  treason  may  be  prevented.  But  has  it 
not  been  punished  ?  Pray  th  ink  what  the  South  has  suffered — 
liovv  hi  ilields  ha\<  l.i . n  rava  •red.  her  store's  spent,  herdwell- 
ings  and  fein'c<  and  bridge?>  and  roa<ls  <lestroye(L  her  towns 
laid  in  ruins;  how  tor  years  her  ^K^opie  have  borne  anxiety, 
alarm,  privation,  and  distress;  how  all  their  prejudices  have 
been  crushed,  their  hopes  blasted,  their  |»rinciplcs  failed  to 
be  jiLstiiied.  Gu  watch  the  aged  men  tottering  about  the 
Southern  towns ;  the  sad  women  clad  in  scanty  weeds ;  the 
few  youn^'  men,  maimed,  ra^'^^ed,  worn,  and  miserable. 
lu'iuemluM*  that  in  every  house  ihci'e  has  lioen  f>ne  dead, 
that  every  tainiiy  h&6  been  bereaved  and  every  lieart 
wounded ;  that  they  can  have  no  memories  but  must  bring 
grief  and  remorse,  and  but  small  hoi)e  for  the  tuture :  and  say 
what  nnghtier  punishment  can  be  brouirbt  upon  a  pt'0]>le. 

*•  Jn  the  same  lofty  sj)irit.  too,  the  man  whose  jiost  in  ibis 
war  was  the  Hrst,  an<l  who  hi\£<  been  ealled  to  add  to  that 
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iilorv  tlu'  crown  of  u  luaitvr,  i'xIku  UmI  his  (.■oumi  viiien : 
*  With  imiliw  toward  none,  with  charitv  for  all,  with  firm- 
nes8  in  tlie  right,  as  God  gives  us  to  soo  the  right;  to  strive 
to  finish  the  work  wo  are  in.  to  bind  uj»  the  nation's  wounds, 
to  wire  for  him  whu  shall  have  Uwne  tlie  battle,  and  lor  his 
widow  an<l  his  orpiians,  and  to  ih>  all  which  may  achieve  and 
cherish  a  just  and  lasting  |K^ace  among  oursidves  and  with 
all  natioTis.' 

siu  li  n<>l»li'  Words  nuthinj^  <-an  Ik?  added.  I'  or  when 
the  heavenly  ho^t  ap|)eared  to  the  shepherds  at  Bethleiiem, 
they  too  joined  to  thuir  shout  of  *  Glory  to  Ciod,'  only  the 
holy  cry  of  *l*cne<»  on  etirtli,  good -will  toward  men."* 

The  same  tem}M  iair  judgment,  the  same  love  of  country 
which  sliine  in  this  ad(h't'«  he  hrought  to  the  discussion  of 
two  im|)ortant  subjects  which  to-day  have  more  interest  for 
the  American  |HM>plo  than  any  other  connecteil  with  our 
gi»Siriiiii(iit — the  power  and  growth  of  corporations  and 
the  ix'ft>rm  of  our  civil  s«'rvi(  r'. 

The  anti-monopoly  cry  which,  with  more  or  less  wis^lom, 
i**  uttered  in  so  many  |»lm'e-< — wliat  is  it  but  the  eXf)re'*sion 
of  an  ill-<|i  tiiud  <lrcii  I  U'<t  \\\v  (•ond)ination  *>f  the  capitjil 
of  many,  midcr  tin-  managi-ment  of  one,  may  prove  too 
powerful  tor  the  rights  of  the  in<livi<hial  V  The  mightiest 
c'>rf»oration  the  world  ever  saw  wa»<  the  British  East  India 
(  uiiipany.  From  a  mere  trading  a^'^m  ialion  it  grew  to  a 
sovereignty;  mL-^ed  armies  and  navies,  and  hore  sway  over 
a  territory  a  hundredfold  larger  than  the  Mother  Country, 
till  at  last  it  became  nect^ssary  to  transfer  its  )K>wers  to  the 
lirili>h  ("iown.  With  thai  respect  for  law  which  marks  the 
American  charactc  r.  we  conceded,  almost  from  the  tii*st,  a 
protection  to  vest<*d  rights  which  the  law  of  England  never 
knew.  This  we  owe  in  large  <li  griHi  to  Mr.  Wel>ster  and  the 
Uai liiiuutli  College  ca>e.  it  is  n<M  amiss,  while  we  an* 
S])eaking  of  one  greait  lawyer,  to  recall  the  work  of  the 
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greaii-^t  ot  tliein  all.  I-^t  it  never  be  forgotten  that  the 
same  convincing  logic  and  creative  intellect  which,  in  the 
case  referred  to,  established  security  for  chartered  rigtits 
in  tlie  eqtially  able  argument  in  Gibbons  and  O^deii. 
viiiduated  tlie  lil)erty  of  t]»e  indivi<lual,  and  broke  down 
the  Dionoi>oly  which  the  state  of  New  York,  in  gratitude 
for  the  steamboat,  had  granted  to  Fnlton  and  liis  assot^iates. 

Our  friend  whom  we  com memornte  to-ni^l it  eonibine<l  in 
liki'  dftirw  respect  lor  \r>i(tl  rights  with  a  determination 
that  the  freedom  of  the  citizen  shouUl  \h}  maintaine<L  Our 
corporations  must  be  guarded  by  law ;  but  they  nnist  also 
be  subject  to  law.  The  s|wH*tacle  that  may  l)e  witnes.s'd 
every  ni^ht  in  the  eity  of  New  York,  of  a  <^uard  of  police- 
men protecting  a  iM»i1ion  of  one  of  our  public  park.s  from 
robbery  by  a  railroad  company  abundantly  able  to  buy  all 
the  land  it  needs  for  its  stations,  may  well  awaken  alarm. 

The  two  topics  i  ha\e  I'cferred  to  wei<'  evei*  unite<l  in  Mr. 
Potter's  tIi<»n^ht»H.  The  danger  from  the  power  of  eonihined 
capital,  the  danger  from  Executive  ]>atronage«  intensified 
each  other. 

In  a  speed  1  delivere<l  twelve  years  aj^o,  <»n  a  bill  to  «irant 
additional  privileges  to  the  Northern  Tacitie  Kailroad,  he 
said : 

"Mr.  Speaker, — I  amoppo«e<l  to  this  bill;  not  becan.*^'  I  do 
not  think  that  the  jj;o verm nent  may  .-on n  times  widely  donate 
lil)eral  |M>rtions  of  its  pnl>lic  domain  to  aid  in  tlie  ciaistruction 
of  these  great  public  works,  but  because  1  l)elieve  no  such 
great  corporation  as  this  Northern  Pacific  Railrf>ad  should  be 
iilltAVeil  lo  e.xi.si  in  anv  state,  and  least  of  all  in  anv  fn^e 
state.  Here  is  a  concern  tliat  is  to  control  a  strii»  of  terri- 
tory' eighteen  hundred  miles  long  by  one  hundred  and 
twenty  miles  wide;  and,  not  satisfied  with  that,  it  conn's 
liere  to-day  and  ask>  permission  Xa  ((»ntrol  a  i)]'aiich  wlm  li 
(as  the  gentleman  from  Kansas — Mr.  (.'larke — ^lias  well  said) 
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may  hv  as  loiitr  a;?  the  original  line,  lu  my  jiKlunH  nt,  sir, 
no  i^ueh  creutui'o  a*;  this — either  ws  it  wa.<  originally  char- 
tered, or  &s  it  will  be  if  this  measure  shall  pass  this  House 
— can  safely  exist  in  any  government,  and  least  of  all  in 
this  jLTovernnient.  We  see  day  hy  day  tlie  danixers  which 
follow  from  the  ( <»iisolidation  of  corporations  which  already 
exists  in  the  state,  it  would^  in  my  ju<lgment,  be  wise 
legislation,  were  it  within  the  scope  of  the  cons^titutional 
authority  of  (  onirress.  to  check  the  a legation  of  these 
great  corporations.  It  will,  in  my  judgment,  be  most  un- 
wise legislation  for  Congress  to  give  away  its  public  domain 
in  order  to  create  a  creature  which  in  time  will  grow  to  be 
greater  tlian  the  state  itself:  a  cnatiiic  exi^tiiii:  l.ut  hy 
virtue  (►f  law.  without  soul  or  conscience;  a  creature  which 
in  time  will  combine  with  other  creatures  of  the  same  de- 
soription  to  overthrow  whatever  freedom  may  be  left  in 
this  country." 

JShortly  after,  lie  thus  touched  upon  the  otiicr  evil  which 
equally  shared  his  consideration  and  coneeni: 

"  I  appreciate  the  difficulties  which  necessarily  surround 
the  whole  subject  of  civil  service  refoini :  hut  howev<  r  great 
those  difiiculties  are,  any  step  in  the  direction  of  such  re- 
form is  one  I  am  willing  to  support.  1  believe  nothing  can 
be  worse  than  the  system  which  now  prevails;  nothing 
worse  in  its  ettect  U[>on  those  emplove<l  hy  tlie  government : 
nothing  worse  in  its  etiect  ujxin  those  wlio  procure  them  to  be 
employed  ;  nothing  woi-se  in  its  eftects  upon  the  country. 

**  Hardly,  indeed,  had  Mr.  Lincoln  been  sworn  into  office 
as  President,  before  (as  the  gentleman  from  Vermont  tohl  us 
ye-i(  rday)  he  foiuid  the  ollin -mm  kt  i  -  (tf  this  new  Kepublicau 
party  about  him  in  such  liocks  that«  at  a  time  when  the 
exigencies  of  the  goveniment  were  so  pressing,  when  one- 
half  the  country  was  in  revolt,  the  f^omnimider-in-Chiof  of 
the  armies  of  the  ih-jathlic  was  jn»t.  as  he.hiniself  declared. 
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left  at  liberty  to  atteml  to  those  great  public  duties  which 
then  demanded  his  utmost  attention  and  carp." 

Recurring  again  to  both  subjects  six  years  later,  he  thus 

addroiNseil  the  ahiiinii  and  studeiit.s  of  Koaiioke  College, 
Virginia : 

"  But  beyond  the  dithcuUie»  arising  from  a  crowded  pop- 
ulation, unequal  distribution  of  wealth,  and  enormous  com- 

biiiation.s  of  iiHlustrv  and  capit;il.  to  whicli  1  lia\<'  r(i<  ir(<l, 
many  grave  and  positive  evils  eoniront  us.  On  every  side 
corruption  prevails.  It  has  found  place  in  the  leginlatures 
of  the  principal  states,  and  has  even,  on  some  occasions, 
entered  the  Congress  itself. 

In  a  country  who>.e  fouinU  r>  inien<le<l  to  prevent  privi- 
leged classes — ^where  they  forbade  hereditary  titles,  orders 
of  nobility,  continued  accumulations  of  })!operty  and  en- 
tailed estates — we  have  created  corporations  that  hold  vaster 
estates  and  are  more  powerful  than  any  foreign  nobility — 
artificial  persons,  which  never  die,  and  which,  while  they 
continuously  exist,  having  neither  conscience  nor  feeling, 
are  liable  always  to  pervert  and  abuse  their  powers. 

We  liave  a  civil  service,  in  which  over  iOU,UUU  jkt^ous 
hold  their  places  at  the  absolute  will  and  disposal  uf  the 
President,  and  so  entirely  partisan  in  its  character  as  to  give 
rise  everywhere  to  grievous  complaints  and  grievous  evils. 

"Xoneof  these  evils  existed  or  were  foreseen  in  tiie  lime  of 
our  fathers.  Tliey  are  the  result  of  the  growth  of  the  coun- 
try in  numbers  and  wealth,  and  the  corresponding  increase 
in  public  gifts  and  places  and  ]>atronage;  an<l  they  require 
other  n-medies  than  uuy  which  the  fathi  rs  have  provitied. 

''Belligerents  may  agree,  before  the  battle,  that  certain 
things  shall  not  be  s|x)ils  of  war,  and  then  the  victor  will 
not  so  treat  them;  but  no  one  need  expect  the  victta*  to 
abandon  to  the  vanquished  the  very  thing  contende<l  for. 
All  our  real  reforms  have  come,  not  from  having  one  party 
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give  up  to  the  other  what  ii  has  })y  ^^reat  etloit  just  wrested 
from  its  o|)p(iueiit,  but  by  both  parties  agreeiug,  in  advance 
of  the  strife^  that,  in  future  differences,  neither  party  shall 
exercise  the  objectionable  power.  It  is  only  limitation  upon 
tlie  future  exercise  of  power  that  is  practicable." 

I  should  not  <lo  justice  tu  hi8  manly  and  patriotic  cour^ 
in  Congress  if  I  omitted  to  mention  that  he  uniformly  main- 
tained the  duty  of  tlie  United  States  to  distribute  the  Geneva 
award  according  to  the  decision  of  the  tribunal  of  arbitration, 
and  that  none  of  tlie  plausible  schemes  for  using  it  to  pay  claims 
which  that  tribunal  rejected  ever  fouml  favor  in  his  eyes. 

The  mention  of  his  political  career  leads  me  to  recur  to 
two  (ti  bis  irreatest  legal  arguineut> — those  in  the  gold  con- 
tract and  in  the  legal  tender  causes,  in  opposition  to  numer- 
ous adverse  decisions  in  the  courts  of  first  instance,  he  vin- 
dicated the  riglit  of  every  j)erson  holding  a  contract  for  the 
]>aynient  of  money  in  specie,  to  be  paid  according  to  hi>lMUi(l. 
He  argued  the  legal  tender  cases  when  they  were  lirst  heard 
and  decided ;  and  when  afterwards  a  reargument  was  ordered, 
he  had  the  honor  of  being  namo<l  by  the  court  to  present  in 
ojjpo>ition  t<>  the  Att(>rnev  ( Jeneral,  liie  argument  against  the 
validity  of  the  legal  tender  clause  of  the  act  creating  a 
government  paper  currency. 

The  change  in  the  constitution  of  the  court  excite<l  general 
apprehension.  lie  felt  that  he  stoo<l  in  the  l)reach,  an<l  be  put 
forth  all  his  strength.  His  argument  will  well  repay  perusal. 
It  would  be  hard  to  find  a  clearer  or  more  logical  statement 
of  the  relations  of  the  government  to  the  currency,  and  of 
the  limitations  jilaced  by  the  C  onslitution  upon  the  jKiwers 
of  Congress. 

iVnd  now  let  me  conclude  this  memorial  with  an  extract 
from  an  address  delivered  by  him  in  1873,  to  the  graduating 

cla>.--  of  the  All)any  Law  Srliool.  His  descriptiori  of  the 
true  lawyer,  well  and  truly  present  his  own  character. 
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*'  No  man,  Ix'lievt*  me,  will  make  ti  great  lawyer  who  lias 
not  at  lx)ttoin  a  sound  moral  nenHt' ;  whoHO  inntinct  dues  not 
distinguish  between  justioe  and  injustice;  who  can  maintain, 
with  iH|iialwillinj?i«''**ai^'l  eijual  indiftereiiee,  rij^lit  ami  wnm^. 
N(»t  Imt  that,  earned  away  V>v  tlie  ardor  of  uelioii,  hy  the 
wmjMithy  fcir  clients,  hy  the  eanu'stness  for  Mumn**,  we  often 
misjttdge  what  the  right  3Sfan<l  act  with  hone»(t  hut  mistaken 
zeiil.  It  i«  not  such  well  intetuhnl  and  natural  error  to  which 
1  refer,  hut  to  ih.il  leeliii^  wliieh  confounds  the  eiuis  oj"  tlje 
law,  and  treut.s  what  uui  UMiccompUshed  as  pcnnissihle,  and 
what  succeeds  as  right.  Such  men  may  make  smart  and 
active  and  even  sine<'<>jwf\il  lawvers :  hut  thev  never  make 
really  «;reat  out  ^.  nor  leave  1m  hind  them  those  meniorits 
which  consecrate  and  elevate  the  profession. 

"  Rightly  understoofi,  the  law  is  a  most  grand  calling.  It  is, 
as  Dr.  Johnjwn  $(aid,that  scienet*  in  wliich  the  jrre»itc»st  powers 
of  till'  understanding  are  a|)j)li('<l  lo  ihf  »ireat(  -t  nunilK-r  of 
fact**.  To  it  are  committed  the  protection  of  ti»e  innocent, 
the  punishment  of  the  guilty,  the  vindication  of  truth, 
reason,  and  e«iuity,  the  detection  and  conviction  of  fraud, 
injustice,  an<l  wrong.  Tpon  its  profession  nn<l  practice 
depends,  in  the  main,  the  due  administration  ol  justice;  and 
upon  the  due  administration  of  justice  depend  the  safety  and 
welfare  of  the  state.  For  where  justice  is  wisely  and  firmly 
adniinistere<l,  there  will  order  he  jaeserved,  life  be  secuird, 
anil  rights  protected.  And  so  far  lu*  justice  may  fail  to  he 
administered  wisely  and  tinnly,  .so  far  will  disorder,  in- 
securitA',  and  wrong  prevail.  It  is,  hesides,  ujKm  those  who 
j>rofe^s  the  law  that  the  community  must  rely  for  .«ound  and 
faithful  counsel  in  all  the  complex  questii)ns  affecting  Inisi- 
ne^s,  and  property,  and  life.  Their  just  and  humane  influ- 
ence, rightly  exercised,  will  prevent  strife,  allay  passion, 
rcistore  peace,  .stay  extravagance,  and  restrain  speculation.*' 
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SOUTH  CAROLINA. 

(iEOmiE  Ki\  KKH  WALKER. 

(jt'Oi'gi  liivi'i.<  W'alkor,  of  \hv  (^larh^tou  Bar,  sun  of  the 
Hon.  11.  I'inc'kiit'y  Walker,  11.  H.  M.  C'oil«hi1  at  ( Tiarlostoii, 
died  at  his  resi<lenee  in  that  city,  February  21, 1882,  in  the 
thirty-fifth  year  of  his  aj;*?. 

Mr.  \\  alkrr  was  Im.ih  in  (  harU-stoii  im  [Kvvni\nn-  11,1S4T, 
and  was  educated  at  tin:  city  liigh  school  and  afterwards  at 
Tunbridgo,  England.  V\x}n  his  return  from  England  he 
enteri*<l  the  law  school  of  Harvard  tJtiiversitv,  where  he  was 
gradiiiiit  d.  At  thi'  time  of  liis  death  lie  was  tlie  seiiiur  iiiem- 
ber  uf  tlietinuuf  Walker  it  liacot.  The  Hrni  Wius formed  ten 
years  ago,  an<l  neither  member  has  had  any  other  professional 
connection  since  his  admission  to  the  bar.  Depending  en- 
tirelv  on  his  own  exertions,  Mr.  Walker  worked  assiduouslv 
ill  his  profession,  and,  for  so  youiio:  a  man,  had  a  fairly 
remunerative  practice.  He  had  decided  ability  as  a  lawyer, 
as  wa<  evinced  in  his  management  of  the  case  of  the  claim- 
ant s  whom  1h'  represented  before  the  mixed  coniiui>sion 
appointed  to  adjudicate  claims  growing  out  of  the  Civil 
War.  Mr.  Walker's  management  and  analysis  of  the  testi- 
mony relating  to  the  burning  of  Columbia  and  his  argu- 
ments Were  highly  coinnieiKled.  The  evidence  and  argument 
wx»re  piiMished  by  the  British  (lovernmont. 

Mr.  Walker  represented  the  county  of  Charleston  in  the 
legislature  from  1878  to  1880,  and  for  several  years  was 
Deniocralic  eliairinan  of  ( "hri.sl  Churcli  ]»arish. 
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VERMONT. 

CHAKLES  X.  DAVENPORT. 

('hallos  N.  I )}iv*'n port  was  Imu-ii  at  Loy^lrii,  Knmkliii 
(  ouiity,  Mas.sachu»<ett«i,  Octolwr  20,  1JS30,  and  died  at  Ikattle- 
boro,  Vermont,  April  12,  1SS2.  Wis  early  education  was  in 
thf  common  sohfMil  ami  acailciiiv.    Hestmlied  law  with  ()."^<*ar 

« 

L.  Sliutu-r  at  \\  iliuiii;i:toii.  Vt  iinont,  ahii  was  adiiiittcd  to 
the  bar  of  Windham  (  ouuty  (  ourt  at  April  term,  1854,  and 
was  a  partner  in  business  with  Mr.  Hhafter  until  the  latter 
r«?inf>ved  to  Han  Franeiseo,  Califoniia,  whore  lie  became  one 
of  the  judges  of  the  Supn'Mjc  Court  of  ( 'alitornia.  In  l>>riS, 
]^lr.  Davenport  remove  <1  to  Hi*attlelx>ro,  \'ermont,  where  he 
remained  tmtil  his  deatli.  In  an  obituary  notice  of  him  by 
Hon.  Kittrid^fc  Ilaskins,  United  8tati»8  District  Attorney  for 
Veriiiont,  it  is  well  sHd  of  him:  ''Mr.  I)aveni>ort  soemed  to 
have  been  born  with  an  inspiration  for  the  law.  He  was 
studious,  painstaking,  and  ambitious  to  become  great  in  his 
profes.sion.  He  early  took  a  leadin^r  position  at  the  bar,  and 
maiiitaiiied  it  durincj  his aliao.^i  thirty-eight  yoarhul  constant 
toil.  *  *  *  lit;  wa-  tlioroughly  devoted  to  liis  profession, 
and  in  his  cause  and  client  he  earnestly  believed.  *  *  * 
He  pos8ea<»ed  a  logical  and  discriminating  mind,  an  ea.sy  flow 
ol  language,  and  his  manner  of  expression  was  ydain  and 
simple,  which  rendered  him  a  sue  ( <  -sful  lawyer  and  ad- 
vocate both  before  the  court  and  jury,  and  all  who 
heard  him  listened  with  pleasure  and  profit.  He  eom- 
maudtd  a  large  clientage,  and  in  their  service*  he  over- 
tasked both  his  physical  and  mental  powi  is,  which  hnaight 
on  the  disease  which,  in  tiie  end,  caused  his  death."  Mr. 
Daveni^ort  was  twice  married.  He  survived  both  unions, 
leaving  two  children  surviving  him.    In  politics  be  was  a 
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I k'Hiocrat,  wliieli  allowtMl  him  no  political  |»i(iiii(>t ioii  in 
Vc»rmtmt,  though  his  name  wtu<  occa.'^ioiially  usvd  i»y  hi.s 
party  as  a  tbrlorn  hope.  He  was  independent  in  his 
opinions,  and  was  free  in  his  criticisms  of  all  parties. 

ABiiAM  B.  GARDNER. 

Abraiu  P).  ( Uudiicr  was  born  at  Powiuil,  \  t  i  inont,  Septem- 
ber 2,  IHlt),  and  died  at  Hi  nuington,  Vermont,  Noveinbor  23, 
1881.  He  graduateti  at  Tnion  College  in  1841 ;  studie<l  law 
with  his  uncle,  Isaac  P.  Wright,  at  Carleton,  Vermont ;  was 
admitted  to  the  i)ar  of  Rutland  (  oiinty  Court  at  its  April 
tenu,  1844»  and  to  the  bar  ul"  the  Supreme  Court  in  Benn- 
ington (bounty  at  its  Fehruary  term,  1847.  His  whole  pro- 
fessional life  was  passed  at  Bennington.  He  held  many 
offices,  and  giaeinl  tlieni  all  with  eftieient  and  failhfiil 
scrviee — as  Register  of  Prol>ate,  State  Attorney,  Hepresenta- 
tivc  in  the  (general  Assembly  for  five  years,  for  two  of  whicli 
he  was  Speaker  of  the  House,  state  Senator  for  two  years. 
Bank  Commissioner  for  the  state,  and  Ij»'Utriiant-<  Jovt  rnur 
for  two  year's.  As  a  lawyer  he  ranke<l  among  the  liitit  in  the 
state,  having  a  large  and  successful  practice.  He  was  alM^ays 
truthful  and  honorable  in  speech  and  conduct,  both  &s  a. 
lawyer  and  citizen,  and  >o  he  secured  universal  respect  and 
esteem.  He  was  possessed  of  a  sound  judicial  judgment  and. 
common  sense — a  better  equipment,  oftentimes,  than  the 
highest  technical  learning.  He  had  a  fine  presence,  and 
was  a  forcible  and  etledive  speaker. 
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ADDRESS 

OP 

FRANCIS  KERNAN, 

PRESIDENT  OF  THE  ASSOCIATION. 


Gentlemen, — The  Coiistituti"n  ui"  uur  Association  provides 
that  at  each  Annual  Meeting  tlie  President  shall  communicate 
"  the  meet  noteworthy  changos  in  statute  law  on  points  of 
general  iiiten^st  nuule  in  the  several  states  and  by  Congress" 
since  the  precethng  Annual  Meeting. 

In  nearly  two-thirds  of  the  states  of  the  Union  the  regular 
sessions  of  their  respective  legislatures  are  hiennial  only.  In 
these  states  there  has  been  no  regular  session  of  the  legislature, 
aiid  hence  no  important  changojs  in  their  statute  laws  since 
your  last  meeting.  I  have  examined  the  statutes  enacted 
during  the  past  year  in  the  states  in  which  sessions  of  the 
k'^^islalure  have  been  held,  and  al.so  the  reports  made  to  me 
by  tlie  members  of  our  General  Council  irom  those  states, 
and  I  do  not  find  that  many  changes  in  their  statute  laws  on 
points  of  general  interest  have  been  made. 

In  (ieorgia,  acts  have  ))een  pas-^ed  re(]uiring  all  accej)t- 
aiices  of  bills  of  exchange  to  be  in  writing,  and  aLso  that 
all  conditional  sales  of  personal  property  (except  as 
between  the  immediate  parties)  shall  be  in  writing  and 
be  recorded. 

In  New  York  a  statute  has  been  passed  j)roviding  that  no 
new  promise  made  by  a  person  duly  discharged  in  bank- 
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ruptev  IVuiii  his  (h'l»ts  shall  revivi-  sn<  h  tU  his  uiiKss  siu*h 
new  promise  lie  in  writing,  .signed  l»y  the  person  to  be  charged 
tlierehv. 

Xew  York  has  enacted  that  where  advances  of  monev 
to  an  amount  not  h'ss  than  ^.'^.llOO,  repayahlc  on  <1(  iiiainl, arc 
nnuh'  n|K>n  warehouse  ivcoipts.  1  tills  of  lading,  certilieates  of 
stock,  certificates  of  depotjit^  billss  of  exchange,  l)ond8,  or 
other  n(\u:otiable  instruments  pledged  as  collateral  security 
for  such  repayment,  it  shall  he  law  tul  to  reeeive  or  to  eon- 
tract  to  i-eceive  and  collect  as  compeiisation  for  makintr  ^neh 
advances  <iw//  sum  to  be  agreed  upon  in  writing  by  the 
parties  to  such  transaction. 

A  statute  lias  been  passinl  in  (  leoriiia  whereby  it  is  proviiled 
that  the  eoneurrent  verdict  of  /it'o  juries  at  different  terms  of 
the  court  shall  be  necessary  to  authorize  a  decree  of  absolute 
divorce.  The  same  state  requires  the  decree  of  divorce  to 
restore  to  tlie  wife,  where  the  decree  i«  in  her  favor,  her  ante- 
nu{)ital  name. 

In  Georgia,  judges  now,  upon  the  request  of  the  jury,  mtui^ 
in  all  civil  cases,  furnish  the  }ury  with  written  instructions  as 
to  tht!  forni  of  their  verdict. 

Massachusetts  has  authorized  women  to  be  admitted  to 
practise  as  attomeys^at-law  on  the  same  terms  as  men. 

In  several  states,  acts  have  been  passed  directing  thatseat^ 
be  jirovulctl  for  ear-drivers  and  female  employes.  Mi>sis- 
sippi  has  passed  a  law  authorizing  persojis  charged  with 
crime  to  testify  in  their  own  behalf.  Acts  have  been  passed  in 
Massachusetts  and  other  states  to  prevent  the  adulteration  of 
food  and  drugs,  and  making  buch  adulteration  u  ]>enul 
oil'ense. 

In  many  states,  stringent  license  laws  have  been  enacted. 
In  Georgia  it  is  now  a  penal  offense  to  employ  minors  in  any 

place  where  lii|Uors  are  .sold  by  retiiil  to  he  drunk  on  the 
premises. 
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In  N\'\v  York  the  chrtirman  of  a  |)oliiirai  raut  iis,  lu'ld  for 
thf  [>urput>c'  of  jii'k'cting  candidates  for  otticc  or  dcK  irates  to  a 
i'onvention,  may  administer  an  oath  to  a  person  offering  to 
vote  at  such  caucu8  who  shall  have  been  challenged,  and 
int(  iTouatt'  8uch  person  iimlci-  onili  astoliis  nanio,  residence, 
and  fjualiHeations  as  a  voter,  and  the  per^90ll  answering  shall 
be  liable  to  conviction  for  perjury  if  he  intentionally  makes 
false  answers. 

(ieoriiia  deelares  incompetent  as  eleetinii  inaiiairc'rs  all 
l>eniuiit>  unable  to  read  and  write,  and  has  also  passed  an  act 
punishing  the  purchase  and  sale  of  votes  at  elections. 
Voluntary  assignments  by  insolvent  debtors  made  hereafter 
in  (ieorpa  for  the  benefit  of  creditors  are  void  unless  ac- 
compaiiicil  by  a  sworn  inveuiory  and  schedule  of  all  the 
assets  of  the  assignor. 

South  Carolina  and  New  York  have  enacted  laws  in  re- 
gard to  the  regulation  and  management  of  railroads,  and 
providing  for  tfie  appointment  of  railroad  commisj^ioneis. 

In  Connecticut,  a  married  woman  may  now  be  an  ex- 
ecutrix,  administratrix,  trustee,  or  guardian  the  same  as  a 
fewme  mle. 

New  Hampshire  has  j)a>s( d  a  law  declaring  that  any  town 
in  tiiat  state  may  exempt  fixim  taxation  materials  of  wood, 
copper,  iron,  and  steel  used  in  the  construction  of  ships 
and  vessels.  That  State  also  exem|»ts  from  taxation  as 
personal  i.-iale  all  ships  and  vej*Mels  enga^t'd  in  the  foreign 
carrying  trade^  and  declares  that  only  their  net  yearly 
income  shall  be  taxable.  Enactments  of  this  character 
are  worthy  of  the  s|)ecial  consideration  of  other  statci«,  as 
ten<ling  to  pmniole  hhipbuiiding  and  to  increase  our  mer- 
chant marine. 

The  constitutional  right  of  convicts  to  worship  (Jod  ac- 
cording to  the  dictatc»8  of  their  own  consciences,  has  been 
recognized  and  protected  by  law  in  New  Hampshire. 
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In  several  states  wIkto  tlieiv  has  heou  no  rejjular  session 
of  liie  legislature  during  the  past  year,  special  sessions  iiave 
been  calledf  and  the  state  redistricted  for  congressional  repre- 
sentation. Such  action  is  in  marlced  contrast  with  those  states 
in  which  reyidar  sessions  liave  hw^n  held,  and  adjourned  with- 
out redistricting  the  state.  Acts  for  the  registration  of  votei's 
have  been  {mssed  in  Maryland  and  other  states. 

In  Virjrinia,  punishment  by  stripes  has  been  abolished, 
and  the  right  o'f  a  prisoner  to  testify  in  liis  own  behalf  in 
criminal  cascss  has  been  extendetl  from  aissiiult  and  battery 
to  felonious  and  malicious  assaults. 

In  the  city  of  Baltimore,  jurors  to  the  numlK»r  of  seven 
hundred  and  fiftv  are  hereafter  to  l>e  annually  selected  by 
the  hve  judges  of  the  Supreme  bench  of  that  city;  and  from 
the  jurors  so  selected,  the  judges  shall  select  the  grand  jurors, 
and  the  sheriff  shall  draw  the  other  jurors. 

^hiryland  and  New  Hampshire  have  ap[)ointed  commis- 
sioners to  examine  and  report  as  lo  the  destnn  lion  of  torui>li*. 

In  Rhode  Island  it  is  provided  that  the  board  of  |)er8<>ns 
imprisoned  on  original  writ,  mame.  process,  or  execution, 
shall  he  paid  in  advance  at  the  rate  of  three  dollars  a  wwk 
by  the  party  at  whose  suit  such  person  is  imprisone<l:  and 
the  amount  so  paid  shall  U'comc  }mrt  of  tiie  cost^  of  the 
proceedings.  In  case  of  default  in  such  payment,  the  prisoner 
is  to  be  discharired.  That  state  has  provided  for  the  appoint- 
ment of  a  comujissioner  lo  inspect  ilams  and  reservoirs,  with 
power  to  order  repairs  and  alterations  therein,  and  to  eau}<e 
the  water  to  l>e  drawn  therefrom,  and  with  whom  must  lie 
filerl  plans  and  specifications  for  all  new  dams  and  resor* 
voirs.  In  that  state  a  general  act  hits  been  passed  in  refer- 
ence to  supplying  towns  with  water.  An  act  has  also  been 
passed  by  that  state  providing  for  administration  on  the 
estates  of  persons  who  have  been  absent  from  the  state  and 
not  lieard  in>m  for  seven  vears. 
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Wisconsin  has  repealed  the  "  auti-treat' law,"  referred  to  by 
your  President  a  year  ago.  In  that  state,  deceptive  adver- 
tisements by  insurance  companies  are  prohibited,  under 
iiiiiahy  of  a  revoc-ation  of  their  license  to  transact  business 
in  the  .state.  In  Wisconsin  it  is  also  provided  that  the 
friends  or  relatives  of  a  person  adjudged  insane  may  ex- 
^ute  the  warrant  of  oomraitment  and  be  paid  fees  therefor 
in  the  s^iine  niauuer  as  if  executed  bv  lliv  slieriff. 

In  Georgia  the  penalty  for  taking  or  reserving  usurious 
interest  is  the  forfeiture  of  the  excess  of  such  interest  above 
legal  interest. 

In  West  Virginia  a  divorce  a  tnenm  d  thoro  may  now 
be  had  where  either  party,  after  marriage,  becomes  an 
habitual  drunkard.  That  state  also  gives  statutory  forms 
for  indictments  for  murder  and  certain  other  offenses.  In 

tbat  state,  damajres  to  the  extent  of  $10,000  may  now  be 
recovered  by  tlic  representatives  of  a  t^ei'son  whose  death 
has  been  caused  by  the  wrongful  act,  neglect,  or  default 
of  another.  That  state  also  declares  that  if  a  devise  be 
made  t<>  two  oi-  mnrv  [x  r^ons  juintly,  and  one  or  more  of 
tlicni  die  without  issue,  tlu'  part  of  the  estate  so  devisi-tl  to 
him  shall  not  go  to  the  other  joint  devi8CH?s,  but  shall  de- 
scend and  ]>iiss  to  the  heirs-at-law  of  the. testator  jbs  if  he 
had  died  intestate,  niil('s>  the  will  otherwise  provide. 
Ohio  lias  enacted  the  following  law : 

8f<  TIoN  1.    Jjt  U  t  nncfrtl  btj  tin   ( i<  ii'ml  AsHtmhli/  <>f  ih<  sfiffi: 

<jj  Ohio,  That  Sectioji  7,tH4  of  the  revised  statutes  ol  Ohio 
be  amended  so  as  to  read  as  follows: 

Section  7,014.  Whoever  assigns  or  ti'ansfers  any  claim  lor 
debt  against  a  resident  of  this  state  for  the  j)urj>o.sc  of 
having  the  same  collected  In*  proceedings  in  attachment  in 
courte  outside  of  this  state,  or  wherever,  with  intent  to 
deprive  a  resident  of  this  state  of  a  riglit  to  have  Ids  per- 
sonal earnings  exempt  from  application  to  the  oavnients  of 
his  debts,  sends  out  of  this  state  any  claim  for  debt  against 
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mvh  jM-rson  for  the  jmr|>os«'  atV)it>;iiil.  whore  the  rn'<]it'»r 
aii<l  (U  ljior  and  the  jR-rsoii  or  c-orjjonii i(»n  owin;;  th<-  in'-ih  V 
in(('iulc'<l  to  he  reached  hy  siieh  ]>i  (  ( din^s  are  u  iiliiii  the 
juri>»lietion  ol"  the  courts  of  tliis  stale.  he  tined  i\i>\  in<»re 

than  fitly  or  less  than  twenty  dollars;  and  the  |K'rson  whose 
personal  earnings  are  so  attaehe<l  shall  have  a  ri^ht  of 
action,  before  any  court  of  this  state  having  juris<Iiction,  to 
recover  the  amount  attaclicd  and  any  costs  paid  by  him  in 
such  attachment  proceedings,  either  from  the  person  ao 
assigning,  transferring,  or  sending  such  claim  out  of  this 
state  to  be  collected  as  aforesaid,  or  the  person  to  whom  such 
claim  is  assigned,  transferred,  or  sent  as  aforesaid,  or  both, 
at  the  option  of  the  person  bringing  such  suit.  The  assign- 
ment, transfer,  or  sending  of  such  claim  to  a  person  not  a 
resident  of  this  state,  and  tlie  commencement  of  such  pro- 
ceedings in  attarhnient,  shall  be  considered  primA  jacw 
evidence  of  a  violation  of  this  section. 

Skctiox  2.  This  act  shall  take  effect  and  be  in  force  from 
and  alter  its  passage. 

Passed  Marcli  8, 1682. 

In  that  stat^  it  has  l)een  enactetl  that  wlioever  pubhshes 
any  false  or  malicious  libel,  imputing  unchastity  to  any 
female  of  goo<l  repute,  shall  be  punished  by  fine  or  im- 

prisoiunent. 

Un<ler  the  new  crinmiai  code  <»f  New  York,  new  ti  ial>  can 
be  granted  by  an  appellate  court,  ev^en  where  no  objections 
to  evidence  were  taken.  An  ap]>eal  on  the  part  of  a  pris- 
oner under  senten<  e  of  death  in  New  York,  while  pendinjr. 
ojK»rates  a  stay  of  the  execution  of  tlie  sentence.  In  New 
York,  justices  of  sessions,  or  side  judges,  no  longer  form  a 
part  of  the  Court  of  Oyer  and  Tenniner. 

In  Ohio  the  following  is  now  the  law : 

An  Ah  to  Sitpptntieut  Sectmt  Vt.WM  of  the  B(i*fml  Slatut^^ 

of  (Jlilo. 

8K(  Tin\  1.  /?<  If  niorfril  Jnj  the  Gnivml  Am'mbly  of  the 
nfftd'o/  Ohio,  That  the  following  beenaet<Ml  as  supplementaiy 
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Scflnii  •).!K>i/(.  I'hal  whoovtT  contracts  to  liavr  nr  ;::iv('  tn 
liiinst'lf  or  another  tiie  option  to  sell  or  hny.  at  a  future  tinje. 
anv  grain  or  other  commotlity,  stock  of*  any  railioa*!  or  other 
com])any,  or  forestalls  the  market  hy  si»reiuliiig  false  rumors 
to  mflueuee  the  price  of  eomnuMiities  tiierein,  or  comers  the 
market,  or  attempts  to  do  so  in  relation  to  any  such  com- 
modities, shall  be  fined  not  less  than  $20  nor  more  than  $5(K), 
or  confined  in  the  county  jail  not  excmling  six  monthss,  or 
both;  and  all  contracts  made  in  violation  of  this  sei'tion 
shall  be  considered  ^mbling  contracts,  and  shall  be  void ; 
Piwnded,  That  the  provisions  of  this  law  shall  only  be  held 
to  mean  and  apply  to  such  contracts  where  the  intent  of  the 
parties  thereto  that  there  shall  not  he  a  < lei i very  of  the 
commodity  sold,  but  only  a  payment  of  the  differences  by 
the  (MTties  losing  upon  the  rise  or  fall  of  the  market. 

Skction  2.  This  act  siiall  be  in  force  from  and  after  its 
passage, 

Pa&seil  April  15,  18S2. 

The  character  of  state  legislation  is  very  important.  The 

Constitution  of  the  l'nite<l  States  (leK  ^atcs  to  the  Fetleiai 
Uovermneni  certain  goveniniental  |ki\v  <  essential  to  the 
common  defense  and  general  welfare  of  all  the  people  of  all 
the  states,  and  by  the  same  instrument  the  states  are  pro- 
hibited from  exercising  certain  governmental  |)o\vers.  All 
<»th(  r  powei-s  of  govenmient  are  reserved  to  the  states  res|)ee- 
tiv«;ly,  or  to  the  people.  Therefore,  the  protei'tion  of  individual 
rig:ht9  and  the  prosperity  of  the  people  of  each  state  depend 
krijely  u])on  state  laws  and  their  admiiii^tration.  If  the 
ilale  enacts  just  and  wise  laws,  has  good  courts,  and  enfoi-ees 
honesty  and  economy  in  the  administration  of  sttite  and 
mimicipal  affairs,  the  ])eople  will  be  contented  and  [)ros{)orous. 
If  this  is  not  done,  the  mass  of  the  people  of  the  state  will 
sutfer.  Whatever  we,  as  citizens  of  our  respective  slates  and 
»  members  of  this  Association,  can  do  to  aid  in  making  the 
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legislation  of  the  state-s  what  it  .^iiuuhi  bo,  we  ought  to  do. 
The  <hinger  is  not  that  there  is  or  will  he  too  little  state 
legulation.   The  tendency  is  to  legislate  too  much. 

An  examination  of  the  volumes  of  state  statutes  enacted  at 
eaeli  session  of  the  U^gishiture  shows  that  often  ehanges  are 
made  iu  the  existing  laws  of  the  state  which  do  not  improve 
them,  and  that  in  many  of  the  states  there  is  at  every  session 
of  the  legislature  a  large  amount  of  special  and  local  legisla- 
tion. The  existing  statute  aiul  eunuaori  law  of  a  state  shonlil 
not  he  changed  except  where  there  is  a  plain  defect,  and  then 
it  should  be  amended  by  a  statute  clearly  expressed  and 
drawn  so  as  to  remedv  the  defect  and  to  make  no  other 
change.  This  will  tend  to  promote  stal)i]ity  and  certainty  in 
the  law ;  will  prevent  litigation  and  relieve  the  courts  from  a 
great  deal  of  labor.  It  will  also  aid  to  prevent  what  has 
become  in  some  states  a  great  evil — ^the  procuring  by  in- 
dividuals or  by  a  cninMnation  of  |)flrties  the  enactment  of 
statutes  changing  general  laws  for  private  and  special  pur- 
poses. If  legislatures  would  enact  statutes  changing  the 
general  laws  of  a  state  only  where  experience  had  shown 
that  such  laws  were  defective,  there  would  l)e  much  less  stat<3 
legislation,  hi  many  of  tlie  statas  all  charters  for  railroad, 
banking,  insurance,  manufacturing,  and  other  buKiness  cor- 
porations are  grante<l  hy  special  acts.  This  im|)OKes  great 
labor  on  the  leiri^laluic  and  <-oiisunu's  niuch  time.  It 
brings  around  the  legislature  iulluences  which  too  uiteu 
procure  special  privileges  w^hich  are  detrimental  to  the  people 
of  the  state.  I  would  suggest  that  the  |>oliey  which  prevails 
in  some  states,  by  which  general  laws  arc  passcMl,  under  ami 
hy  virtue  of  wliich  individuals  can  organize  these  corpora- 
tions, is  a  wise  policy.  It  obviates  the  necessity  of  a  great 
deal  of  s{>ecial  legislation,  and  it  relieves  the  legislature  from 
the  injpoi  limit  ics  of  those  who  seek  siKH^-ial  chartei*s  confer- 
ring cor^iorate  franciiisi's  and  s}>ecial  [trivileges  not  open  to 
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all.  Ill  LS.SH  a  ^ciK  ial  law  was  |)ass('(l  by  tlie  loirislature  of 
New  York,  under  which  imlividuals  could  organize  curpora- 
tions  to  carry  on  the  busiiiesH  of  banking.  By  the  eoiLstitu- 
tioD  of  New  York,  which  took  effect  on  the  first  dav  of  Janu- 
arv,  ISIT,  ii  was  declan-tl  iliat  **  (•oriK)rations  niav  Ih'  formed 
under  ^rt^nemi  lawsJ,  but  «iiali  liul  be  creattMl  by  .sjKH:iai  act 
except  for  municipal  purposes,  and  in  t^uch  ca:^  where,  in 
the  judjjfment  of  the  legis^tlature,  the  objects  of  tlie  cor|)oration 
cunnot  l>e  obtained  under  general  laws.  All  general  laws 
and  .sjHxial  a(t>  jnissed  pursuant  to  this  section  amy  l»t^ 
altered  from  time  to  time,  or  reiH'aled."  In  accordance  with 
thin  constitutional  provision,  the  legislature  of  New  York  has 
enacted  general  laws,  under  which  corjioratious  may  lie  and 
are  created  to  carrv  on  ahiio.^t  all  kinds  of  business  enter- 
prises,  for  which  astjociated  capital  and  corporate  powers  are 
deemed  necessary  or  desirable.  It  is  believed  that  this  jKilicy 
has  l)een  advantageous  to  our  state  and  gi\  en  satisfaction  to 
the  people.  Much  spi'cial  and  local  legislation  mny  also  be 
done  away  with  by  conferring,  by  general  laws,  upon  the 
people  of  municipalities,  {lower  to  manage  and  regulate  their 
local  matters.  The  ]»eop!e  of  a  county  or  town  can,  by  their 
own  local  nlli.  i.il.^,  elected  bv  themselves,  exercise  many  of 
the  jxiwcrs  of  icK-al  govennucnt  more  wisely  than  a  state 
legishiture. 

The  necessity  for  an  atuuial  meeting  of  a  state  legislature 
is  nut  ajij^arcnt  to  joe.  i' he  reasons  which  niatlcil  ini|M)rlant 
at  one  tune  to  tlie  mass  of  the  |K'op]e  of  Kngland  tiiat  there 
should  be  frecptent  meetings  of  Parliament,  do  not  apply  to 
our  state  governments.  The  people  of  thes(»  states  do  not 
require  annual  sessions  of  their  state  legislature  to  pr«>li d 
tliem  from  oppression  or  illegal  exactions.  The  powei-s  and 
duties  of  the  executive  officers  of  the  state  governments  are 
prescribed  by  constitutional  provisions  and  statutes.  The 
court  can  arreM  usurpation  and  punish  illegal  action  on  the 
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part  of  c'xecutivo  officers.  'Vliv  k'^islaturo  can  wiilioiil  difTi- 
culty  provide  uiid  appropriate  the  necessiu  v  inoueys  for  thu 
ordinary  expenses  of  a  state  government  for  two  ^ccessiv^ 
years.  In  most,  if  not  in  all,  of  the  states,  provision  is  made, 

by  constitution  or  statulo.  for  the  calling  of  extra  sessions  ol* 
the  legislature,  should  there  be  any  pres&sing  necessity. 
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ANNUAL  ADDRESS 

•V 

ALEXANDER  R.  LAWTON 


My  distingDMhed  piedeces&ior,  on  this  platform,  whoso  loss 
we  now  80  sadlv  mourn,  thu8  closed  his  addr^  just  a 

twelvt  iiiouih  since : 

"We  cannot,  then,  too  highly  lionor  tho^so  who,  by  Innir 
life  and  great  gifts  and  opportunities,  have  been  permitted 
(o  adorn  the  administration  of  law  and  our  profession. 
We  owe  it  (n  onr  liijrh  callintr.  t<>  tlic  cause  of  ^oo<l  p>vcm- 
inent  anti  right  living,  to  see  justirr  done  to  their  services, 
to  eheri^ih  their  names,  and  to  keep  their  memories  green." 

Accepting  this  as  a  voice  from  the  grave  of  our  departed 
friend  and  brotlicr,  let  us  follow  in  his  footsteps,  and  en- 
diiwor  to  rescue  from  oblivion  the  nanK«  and  services  of 
aome  of  the  great  and  good  of  our  profession  ;  at  least  to  see 
that  they  do  not  disappear  before  their  time  among  those 
'  I^thean  shadows,"  which  finally  must  eml)race  us  all. 

It  Wttii  but  natural  timt  my  predecessoi*s,  in  l\m  task,  should 
bve  presented  for  your  consideration  the  names  of  the  men 
of  our  profession  who  had  made  their  lives  famous  and 
illustrated  their  country  while  occupying  and  adornin^^  the 
jiuipiient  i>eat,  and  dispensing  justice  under  the  liij^li  sanc- 
tions of  power  and  place;  or  of  those  whose  fortune  it 
had  been  to  assist  in  giving  to  the  country  its  fundamental 
law— the  franiei-s  of  our  Constitution.  But  we  meet  here 
inik  r(  [)re."^entatives  of  the  American  Bar,  and  should  see 

to  it  tliat  oblivion  is  not  injuriously  anticipated  in  Uie  case 
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of  those  who  have  ministered  at  x\iv  aliar  of  justice  with 
mure  than  their  share  of  learning,  aliility,  and  success,  but 
without  the  possession  of  such  national  office  and  honon 
as  to  give  them  a  place  in  the  public  history  of  the  coun- 
try. Shoukl  we  not  seek  out,  from  our  own  personal  ob- 
servation, as  well  as  from  tradition,  tlie  names  and  services 
of  those  of  our  profession  who  have  given  tone  and  character 
to  its  ministrations,  even  though  their  talents  were  mainly 
expended  upon  the  controversies  of  individuals,  and  seem- 
ingly transitory  affairs,  and  were  not  made  conspicuous  by 
tlie  bestowal  of  national  honors  and  the  exercise  of  func- 
tions thus  derived?  For  it  is  painfully  true,  that  after  the 
lapse  of  a  very  few  years  scarcely  any  trace  can  be  found 
of  the  services  rendered  to  the  state,  to  society,  and  to  the 
cause  of  truth  and  justice  by  the  very  best  of  our  profession; 
while  history  records  and  the  public  voice  resounds  with  the 
wrvices  of  men  preatly  their  inferiors,  whose  fortune  it  had 
been  to  "  kad  haUaiiou.s  lo  victory,  "  or,  the  "applause  of 
listening  senates  to  command." 

Take  one  or  two  examples:  How  much  of  the  public 
history  of  the  country  is  taken  up  with  the  life  and  services 
of  (liiit  .Jusiice  (Jibson,  of  Pennsylvania,  and  how  many 
of  the  younger  members  of  the  profession  to-day  kuow 
<  aught  of  that  great  man — except,  perhaps,  that  he  delivered 
many  opinions,  which  appear  in  many  volumes  of  reports? 
An<l  yet  he  presided  for  Iwenty-tive  y('at>;  owr  the  liigh(»st 
tribunal  of  that  ^reat  state,  with  such  transcendent  ability 
and  integrity  of  purpose,  that  those  who  were  nearest  to 
him  almost  worshiped  him.  It  was  Chancellor  Kent 
who  ^!iid  that  ho  was  a  "  f^iftnt  in  intellect  as  he  \va>  in 
stature,"  and  liis  opinioiiij  can  stdely  challenge  comparisou, 
for  the  vigor  of  his  jutlgment*;  and  the  purity  and  force  of  his 
judicial  style,  with  those  of  the  most  eminent  judp^es  who 
ever  sat  upon  King's  liencli  or  Woolsack.  His  i|UuiiLies  as  a 
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man,  and  his  overshadowing  reputation  a.^  a  Jiia_ui>trate,  were 
such,  that  when,  late  in  life,  he  was  superseded*  as  Chief 
Justice,  and  a  dktingukhed  young  member  of  the  bar  selected 
to  fill  that  place,  the  latter  positively  declined  to  claim  the 
central  seat,  but  insisted  that  his  venenible  a^ociate  should 
still  oci  ujn*  that  place — wliich  he  did  to  the  end  of  liis  life. 
GFacefiil  and  touching  tribute !  Honorable  alike  to  (vibson, 
who  received,  and  to  Black,  who  rendered  it  Take  another 
exam|>le :  Theophilus  Parsons,  of  Massachusetts^,  was  Chief 
Justice  of  that  state  for  only  live  veal's,  in  the  early  |)art 
of  this  century,  at  a  most  eventful  period  in  the  judicial 
history  of  that  advanced  state;  yet  he  made  more  im> 
portant  changes  and  far-reaching  reforms  than  were  ever 
accomplished  before  or  since  in  the  siuiic  lungth  of  time, 
either  in  England  or  America,  and  gave  to  tlie  judiciary  of 
Massachusetts  a  rank  and  a  leadership  in  the  discussion  and 
decision  of  ^rcat  questions,  which  it  has  never  lost  to  this 
day.  He  was  also  a  man  of  letters  and  of  science  of  the 
very  iirst  order;  so  rounded  and  complete  in  character 
and  attainments,  that  Judge  Story  said  of  him,  he  would 
certainly  have  been  Chief  Justice  of  the  Kind's  Bench  had 
lie  lived  in  England.  But  Theophilus  Parsons  lacked  the 
stamp  of  national  office.  How  many  pages  in  the  public 
history  of  the  country  does  he  fill  ?  But  one  more  example : 
Jeremiah  Mason  practised  law  first  in  New  Hampshire  and 
then  in  Baston.  Ho  rarely  ever  t  ncountererl  his  peer,  and 
never  his  superior.  But  his  brains  and  energies  were  exclu- 
sively given  to  the  practice  of  ike  law.  How  soon  will  he  be 
forgotten,  I  fear,  even  by  the  profession !  And  yet  Daniel 
Webster  said  of  him,  and  said  it  after  lie  had  held  converse 
with  the  truly  great  of  all  America,  and  of  Europe  as  well, 

*  By  a  i*lu\i»u<'  in  the ( '••n-^f  itution  df  the  stjite.  i»r<>vi<lin'_'  f<»r  tin-  t-U'ction 
ftf  the  jiuV'i's  of  tlu'  ^liprnuu  Court,  the  Chief  Justice  being  «elected  hy  lot 
from  among  thu«e  tirst  elected. 
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and  had  touchiMl  the  height  of  his  own  Olympian  fame :  '*  I 

hav<'  Vi't  to  eii((nnitt'r  a  ^ivater  iulelioct  tliaii  Joiv  Ma><<ii 
And  at  aiiotlicr  liuie  he  said,  relorring  jocularly  to  the  hard 
blows  he  had  received  at  Mason handi»:    ''In  no  case  in 
which  I  have  encountered)  him,  wan  I  able  to  dig  sso  deep 
tliat  old  Ji've  Mason  did  nni  dio  uuder  nie/* 

in  the  perlbrmaiice  ol  the  duty  assij^^iuMl  me,  whom  i?hall 
I  venture  to  select  for  the  purpose  of  illustrating  the  relations 
to  community,  to  society,  and  to  tlie  state  sustained  by  the 
piju  tisin*!:  lawyer?  Cicero  ])egaii  a  eekbraU'd  oration  by 
con^raiiilatiug  himself  upon  the  felicity  of  his  subject — ^and 
said  that  an  orator  crould  not  fail  to  be  more  embarrassed  m 
the  choice,  than  the  discussion  of  his  topics.  But  lie  was 
about  to  speak  of  the  virtues  of  the  great  Pompey,  uiuIli 
whose  auspices  vie  toi  v  flew  with  the  Roman  eagles  even  to 
the  banks  of  the  Euphrates."  I  am  less  fortunate,  as  I  pro- 
pose to  illustrate  further  the  views  which  I  would  impress 
upon  this  AsscHMMtion,  by  some  notice  of  the  professional  life 
and  cUuracter  of  two  men  whose  very  names  are  perhaps 
unknown  to  many  of  my  audience — 

JAMES  JXfVm  PETIGRC  AND  HUGH  8WIXT0N  LKUARE. 

Mr.  Petigru  was  born  in  178U,  in  one  of  tlie  upper  districted 
of  ISouth  Carolina,  of  highly  respectable  but  much  im- 
poverished parents.   By  the  father^s  side  he  was  of  Irish 

descent:  by  the  mother's,  he  inherited  the  blood  of  the 
Huguenots.  Thi-^^  noble  people,  driven  from  their  homes  in 
the  Old  World  to  seek  refuge  in  the  wilds  of  Carolina — ^iiot 
from  ambition  or  hope  of  gain,  but  from  princi])le  and  the 
love  of  lilH'ity — luive  left  the  impress  of  their  character  ami 
motiveii  on  their  de.s<-cndants,  even  to  the  pre^ojit  day.  Of 
these  was  the  mother  of  Pctigru.  When  yet  a  boy  he  was  left 
to  her  sole  care  by  the  death  of  his  father,  and  from  early 
infancy  to  the  latest  hour  of  her  life  he  honored  an<l  adorwl 
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this  niotlier,  even  more  her  ioviug  child  at  hlty  years  of  age 
than  when  dependent  on  her  daily  care.  In  straitened  cir- 
cumstances, and  living  on  a  farm,  the  lad  worked  hard  to 

assist  his  iii<»tlier;  i^ctting  a  small  amount  of  ediu-ation,  with 
some  glimpHcs  into  Latin  and  mathematie^,  from  au  Iribh 
teacher  in  the  settlement — ^until  he  was  fourteen  years  of  age. 
Then  a  hajipy  circumstance  hrouglit  him  to  the  notice  of 
Reverend  Dr.  Moses  Waddell,  principal  of  the  rt'lel)ratt'il 
Williugton  Aea<lemy,   in  Abheville  District.  Ohsi-rving 
his  remarkahle  gifts  and  intelligence,  he  sai<l :  "  If  J  had 
vou  with  me,  mv  l>ov,  I  would  make  a  man  of  vou/' 
and  he  agreed  to  take  him  lo  his  school  on  terms  dic- 
tated  liy  this  desire.     W^illingtou  School  was  a  sort  of 
Kugby  of  American  manufacture,  and  Moses  Waddell  a 
Carolina  Dr.  Arnold.    He  had  remarkable  talenta  for 
ortraiii/atioii   and    governiiu  nt  :    his   methods  appealing 
largely   to   the  honor  and   moral   sense  of  his  jmpils. 
Not  confined  too  much  in  the  .school -room,  the  forest  was 
their  place  of  study,  and  the  old  oaks  and  hickories  gave  the 
inspiration      rla.-.-;r<il  learning.    The  horn  aimouneed  at 
intervals  change  of  occupation,  and  the  woods  echoed  w  'wh 
these  sonorous  signals  for  recitation  or  retirement.  The 
methods  of  living  were  simple.   The  school,  of  two  or 
three   hundred   scholars,   was   attended    hy  the  .sons  df 
the   wealthiest  and  most  inlluential   men  of  the  state. 
It  was  governed  in  republican  fashion,  through  monitors, 
with  Dr.  Waddell  as  supreme  head  and  dictator.*  The 
seliolars  were  entluisiasticallv  attachctl  to  him.  and  mauv  uf 
them  in  after  years,  when  they  were  grandfathers,  spoke  of 
him  with  rapture.   Mr.  Petigru,  to  the  end  of  his  life,  always 
referred  to  him  as  **  my  beloved  master,"  and  M'hen  married 
would  have  Dr.  Waddell  to  j)erforni  tlir  ceremony.  The 
tiriic  given  to  this  sketch  is  excused  l)y  the  lact  that  it  was 

*8ee  Gmyson'B  Sketch  of  Petignt. 
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an  iiiipurtaiit  event  in  tlu*  life  of  IVli^iu  when  lie  wa.'?  sent 
to  that  school ;  and  niauy  of  the  most  j)rominent  men  of  tlie 
state  were  educated  there — not  only  Petigru  and  L^ar^,  but 
McDuffie,  TIar])(  r,  Capt  is,  Longstreet,  and  a  host  of  others, 
lie  left  Willington  Aeadenn*  one  of  the  best  sehulars  it  ever 
turned  out,  and  entered  the  South  Carolina  College,  at 
Columbia,  to  complete  his  literary  education.  Still  stmg- 
glin^j:  with  poverty,  he  taught  school  in  the  Oohimbia 
Aeademy  through  his  whole  eollege  <  tnirse,  and  yei  gi  a<ln- 
ated,  in  180^,  aged  twenty,  witli  the  highest  honors  of  his 
class. 

Pressed  by  poverty  and  by  the  conditiou  of  affairs  of  his 
mother  and  younger  l)rother>,  he  <lerided  promptly  to  go  to 
work  ii>  a  schoolmaster,  and.  at  the  same  time,  prepare  for 
admission  to  the  bar.  While  conducting  a  school  in  the 
low  country  of  the  state,  he  made  this  preparation  rapidly 
and  thoroughly,  and  was  admitted  to  the  bar  in  1S12. 
A  portion  of  this  period  of  pre[)aration  was  spent  as  tutor 
in  the  Beaufort  College,  and  his  reputation  there  was 
such  that  he  eamc  near  being  elected  president,  to  fill  the 
vae^uicy  which  then  occurred,  ^hmy  year^  later,  and  when 
Petigru  had  attained  to  the  highest  professional  distinc- 
tion, his  life-time  firiend,  Mr.  Grayson,  a  man  of  letters,  thus 
lanH»nts:  "Who  ean  ealculate  the  loss  experienced  by  the 
college  and  the  state  in  missing  services?  Anyl)ody  ean 
make  a  lawyer  or  a  politician,  but  where  could  such  a  college 
president  be  found?  In  learning,  endurance,  and  activity, 
in  vigor  and  originality  of  mind  and  character,  in  moral  eleva- 
tion, in  lideiity  to  duly,  in  eommundiug  authority,  in  nil  the 
attributes  by  which  a  teacher  would  give  form  to  the  student — 
character  as  a  gentleman  and  a  man — where  could  his  ecjual 
be  found?    lJut  the  prize  was  not  to  be  ours." 

Genlleiauu  of  the  i^ar  .Vssociation,  are  you  prepared  to 
accept  Mr.  Gray-son's  estimate  of  the  relative  im|)ortance  of 
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the  two  occupations,  and  to  And  our  ]>rofesf«ioQ  placed  so 
much  lower  in  the  scale  than  that  of  the  8choolma*»ter? 

Mr.  Petigru's  entnuieo  upon  tlie  practice  of  his  profession 
fully  realized  all  the  liopos  and  expectations  of  his  friends. 
With  no  pyrotechnic  display',  nor  sensation  created  by  the 
announcement  of  a  maiden  speech;"  with  courage  and 
earnestness,  he  performed  every  professional  duty;  heart  and 
soul  enli-i fd  in  every  ease,  whether  small  ()r  great  ;  not 
atteeted  by  the  kkit  attaehed  \a)  tiie  ca.si'.  nor  to  the  (juality 
of  the  client;  nor  did  he  stop  to  inquire  whether  tlie  inmie- 
diate  profit  to  result  to  himself  was  apparent  or  not.  Thus 
lu'  nMAtMl  forward  with  a  st»'ndy  and  n  lapid  paee.  tironnd 
once  gaine<l  was  never  lu.st.  iiis  title  had  been  actpiired  In* 
force  of  intellect,  energy,  and  truthfulness.  From  his  first 
entrance  upon  life  he  exhibited  that  genial  teni[jei*  and  rare 
benevolence  of  chariUl«.r  wliieb  were  afterwards  kimwn  of 
all  men;  an*!  he  did  not  merely  practice  that  eomnion-place 
integrity,  which  it  is  no  honor  to  have,  hut  simjily  a  disgrace 
to  want.  He  was  not  only  incorruptible,  but  scrupulously, 
impnl>ively,  delicately  free  from  all  willful  wrong  in  tliouglit. 
word,  and  deed.  And  yet  his  wan  an  excitable  nature,  and 
he  had  a  fiery  temper.  There  was  nothing  negative  about 
the  man. 

Ilis  birth  and  early  training  had  not  specially  liui'<l  him 
for  the  social  life  of  the  planters  on  the  coast  of  Currdina, 
where  society  was  accused  of  being  aristocratic  and  exclusive 
in  its  tendencies.  But  young  Petigru  was  not  slow  to  win 
his  title  of  nolulity.  and  wliile  yet  a  poor  se!iuohiia>u*r, 
.struggling  to  acipiire  his  prufe.ssion,  and  without  the  smallest 
fawning  or  loss  of  self-respect,  he  was  not  merely  admitted 
and  tolerated,  but  sought  after  and  admired.  And  to  the 
eud  of  his  days  he  was  the  ornament,  the  delight,  the  elu  r- 
Lshed  favorite  of  the  most  cultivated  and  rehued,  the  [>ruud- 
est  and  most  reserved  society  of  that  state. 
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llib  rt.sideiice  and  his  practice  at  Coo^awatchie,  tht-  court 
house  town  of  Beaufort  District,  continued  for  about  ten 
years,  when  he  removed  to  Charleston,  to  enter  upon  larger 
scenes  and  more  befitting  duties.  But  how  ho  clung  to 
the  fcenes  and  the  triend.s  ol'  his  early  struggles,  and  what 
an  idol  he  was  with  those  who  had  fondly  witnessed  his 
rise,  first  to  the  leadership  of  the  local  bar  of  several  con- 
tiguous districts,  and  then  to  the  acknowledged  leadership 
of  the  Bar  ot  the  state !  And  in  after  years,  when  the  trial  of 
some  great  cause  would  bring  him  to  revisit  the  scenes  of 
earlier  labor,  it  was  simply  beautiful  to  witness  the  unaffected 
tributes  paid  him  by  the  most  lowly  and  the  most  lordly  as 
well,  as  they  listened  to  his  t|uuint  and  genial  references^  to 
early  friends  and  amusing  incidents,  or  were  convulsed  by 
his  happy  contagious  laugh.  True  and  loyal  child  of 
nature ;  improved,  but  never  s|x>iled  by  culture,  and  ever 
"  fn'c  from  all  modi^hness,  soj>histication.  and  art." 

it  was  but  a  very  short  time  after  Mr.  Petigru  transferrcni 
his  practice  to  Charleston,  that  the  way  was  opened  to  him, 
by  the  election  of  Robert  Y.  Hayne  to  the  United  States 
S«  iiate,  to  succeeil  that  distinguished  lawyer  in  the  office  of 
Attorney  General  of  t!i(^  «tate.  It  was  then  an  office  of 
profit,  influence,  and  dignity,  and  made  him  the  legal 
advisor  of  the  state  authorities,  and  the  official  head  of  the 
entire  bar.  His  presence  was  retjuiiv*!  at  the  (_'upitA>l  with  the 
state  solicitors,  during  the  sessions  of  tlie  legislature,  and 
every  bill  introduced  had  to  be  scrutinized  by  these  officials, 
as  to  the  sufficiency  of  its  form  and  style,  before  it  became  a 
law,  very  much  after  the  j)lan  now  adopti'd  in  the  British 
IVrliameiit,  to  secure  perfection  in  the  wording  of  its  enact- 
ments. The  consequence  was,  that  the  statutes-  of  South 
Carolina,  for  a  series  of  years,  could  challenge  comparison 
with  tliose  of  any  other  state,  in  hmguageand  structure,  and 
present  none  of  those  ludicix)us  a.spects  so  happily  chorac- 
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terized  in  a  recent  addrei^s  by  the  distinguished  President  of 
the  Social  Science  Assjociation.*   It  is  no  mean  evidence  of 

the  great  import.iiicr  altaelied  to  this  niliri'  of  Attorney 
General,  that  Tetigru  su(  eeeiied  such  a  man  a.s  Ilayne,  and 
was,  in  turn,  succeeded  by  Legar^.  Of  the  latter,  more  anon. 
But  I  cannot  dismiss  the  former  without  adding  that  he  was 
Tint  only  a  very  great  lawyer,  wlm  lui«l  achieved  tlie  most 
complete  success,  at  a  very  early  age,  but  was  alsjo  one  of  the 
most  logical  reasoners,  graceful  speakers,  and  vigorous  writers 
among  tht  }>ul)lic  men  of  his  day.  A  little  illustrative 
anecdote,  of  which  the  j)ivst»nt  .^iHiiktr  hap[K'n(d  to  be 
personally  cognizant,  nuiy  be  pardoned.  When  that  Lininent 
English  geologist,  Sir  Charles  Lyell,  was  travelling  through 
this  country,  and  naturally  '* reading  up'*  on  American 
topics,  he  read  closely  Mr.  Wel)ster's  great  speech  on 
*'Foote's  Kesolutioiis,"  in  reply  to  llayne.  Ills  admiration 
was  without  bounds.  ''But,"  said  he,  ''where  is  Hayne's 
speech,  to  which  this  was  a  re]>ly?  It  must  have  been  a 
vt'iy  powirliil  ctfort,  to  have  so  put  Mr.  MVbster  on  his 
mettle — to  have  taxed  to  the  full  all  the  resources  uf  his 
great  antagonist,  and  drawn  from  him  utterances  so  grand 
and  noble,  that  tliey  never  were  excelled,  if  ever  equalled, 
by  hill  1  m  ids  suhse<juent  efiorts.'* 

The  speech  ul  fiayne  was  found  aud  handed  to  Sir  Charles, 
who  rose  from  the  perusal  with  the  remark :  "  It  is  indeed 
all,  and  more  than  I  had  predicted,  and  second  only  to 
Webster's  immortal  reply." 

r'OMPEERS  OK  PETlGRf. 

At  that  time  the  bar  of  Charleston  was  not  excel k^l  in 
ability  or  attainments  by  that  of  any  city  in  the  land  in 

proportion  to  numbers.  Having  such  men  to  vit\)v  with 
as  Ilayne,  Grimke,  aud  Drayton,  Mitchell,  King,  Bailey, 

*  FrofesHor  Waylaml. 
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and  Simmons,  Hunt  and  Legare,  all  of  the  city  of  Charles- 
ton, with  occasional  oiislaufrhts  from  .such  men  as  Mc- 
Duffy,  William  C.  Preston,  Harper,  and  others,  not  only 
thoroughly  equipped  lawyers,  but  men  of  the  liighest  cul- 
ture and  attainments, — is  it  too  much  to  say  that  Petigru 
had  already  become  a  truly  ^reat  man.  wluii  he  rose 
promptly  to  be  the  acknowledged  leader  of  the  bar  of  his 
state  ? — ^a  position  he  held  for  forty  years,  none  bold  enough 
to  question  his  title  in  all  that  time  I  Are  we  not  justified  in 
this  presence  in  summoning  him  to  "come  to  the  fore?" 

In  the  adjoining  jstate  of  Georgia  he  frequently  met,  and 
had  his  tilt  with,  such  men  as  John  Macpherson  Berrien, 
than  whom  no  more  able  and  accomplished  lawyer  could  be 
found  ill  any  state,  and  who.  but  for  the  diversion  of  his 
talents  and  energies  to  the  iSenate  of  the  United  States 
and  other  political  positions,  might  well  have  been  looked 
to  to  fill  the  office  of  Chief  Justice  of  the  United  States. 
He  (ikriien)  is  thu  only  instance  that  occurs  to  me,  except 
the  still  more  illu.strious  one  of  Daniel  Webster,  where  a 
man  holding  the  highest  political  offices,  running  through 
almost  half  a  centur}',  remained  a  thorough  Umyer  to  the 
last.  And  no  matter  how  sutldcn  or  how  sporadic  the 
transfer  from  the  senate  to  the  forum,  he  amu  at  once  like 
an  athlete  stripped  for  the  race ;  and  woe  betide  the  pro- 
fessional brother  who  hoped  for  any  advantage  in  the  wrestle 
b(K*nuse  Berrien  had  l>een  so  long  absent  from  the  arena. 
l*etigru  also  met  liicliard  Henry  Wilde,  of  Georgia,  who 
was  none  the  less  a  profound  and  accomplished  lawyer 
because  he  was  a  true  poet ;  we,  gentlemen,  will  forgive  him 
for  iluit  ofiense,  whenever  we  rea<l  his  exquisite  verses,  as 
sweet  and  plaintive  as  any  tiling  that  language  has  produced : 

"  My  Hie  ib  like  the  fsummer  rose 
That  opens  to  the  morning  sky. 

But  ere  the  shades  of  evening  clwe, 
Is  scattered  o'er  the  gronnd  to  die." 
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I  vvuuki  ai&j  ^latliy  -jK-ak  of  Law — the  Cicero  of  the 
Ueijrgia  Bar;  of  McAllister,  of  Charlton,  and  of  others 
worthy  of  vour  notice ;  but  mav  not  detain  vou  further  on 
this  to])ic.  I  felt  that  our  judgment  of  Mr.  Pitiirru  could 
not  have  a  proper  l»a>i>  without  bringing  to  your  notice 
his  associates  and  surroumlings. 

THK  SECRET  OF  PETIQRU's  SUCCESS. 

At  this  point  ii  is  well  to  ask  the  question,  Why  and  how- 
was  it  that  Mr.  Petigru  achieved  sucJi  success  ?  How  did  he 
so  completely  and  so  thoroughly  overcome  the  disadvantages 
which  bes<'t  Ins  childTiood  and  earlv  vouth,  and  reaeh  iit  a 
bound  a  position  wliich  niij^ht  have  <iTiiti tied  tluMunhiiion  of 
any  man?  Because  he  was,  lirst  a  man  of  genius  and  of 
the  strongest  common  sense.  Then  his  preparation  was 
thorfiugh  and  broad :  he  made  himself  a  s<^ho]ar — a  scholar 
<»f  tlic  olil  lii^liioncW  ^tyle — a  classical  sclutlar,  WiH  read  in 
all  historv  and  inn'trv, — l>efure  lie  became  a  lawver.  And 
vet  his  necessities  forced  him  to  he(*ome  a  lawver  at  the 
earliest  practicable  moment,  for  the  "  bread -getti n^^  '  side  of 
the  question  claimed  his  earnest  attention.  Ikii  he  7it,u,4 
make  bread  as  a  lawyer,  a nrl  not  as  a  charlatan, even  though 
starvation  should  stare  him  in  the  face. 

He  had  all  tlie  tastes  and  inclinations  that  would  have 
made  him  a  man  ut'  K  Iters,  hut  he  had  singleness  of  purpose 
and  res>olution  enough  not  to  tread  the  "  primrose  paths,"  and 
otilv  surrenderee!  himself  to  his  cla'^^icai  recreations  when  at 
the  midnight  hour  he  had  already  satisfied  the  demands  of 
that  jealous  nii.stress,  the  law. 

PETIORU — I'HK  LAWYER. 

As  a  lawyer  he  read  and  studied  the  foundations  of  the 

si-ience.  A-  an  advocate  he  thouL^ht  and  reasoned,  and  oiilv 
cited  cases  for  the  principle  which  lie  eliniiuated  from  them. 
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lu  that  cla88  of  cases  wbicli  involveti  the  highest  principles 
of  jurisprudence,  and  perplexed  the  unlearned  counsel  and 
judge,  his  attainment^)  M*erc  especially  manifested ;  and  the 
sul>tk'ly  and  coinj)relK'ii.<iv('ii(^.s of  his  mind  .suffered  nothin*^ 
to  escape  him.  His  reading  was  great  amon^^  auth<»ritie?4 
iiv'herc  ordinary  la^^'yers  are  le^^n  ac*customed  to  look.  8uch 
readinpr,  hoM-ever,  became  so  thorougldy  interwoven  with,  and 
nia<li-  ])art  and  j)ar('el  of  his  own  tliouufhts  and  kiiowlud^e, 
that  the  reasoning  Mowed  from  hiin^self  hi  an  irresistibh* 
stream,  while  he  rarely  stopped  to  read  the  authorities  which 
had  ^ven  him  the  power  to  make  the  ar^iment. 

Yet  he  reeognized  the  fact  tliat  laws  innst  he  ^^neral  in 
Uieir  terms;  and  that  human  huiguage,  in  the  most  skillfully 
prepared  enactments  and  judicial  opinions,  needs  to  be  in- 
terpreted. That  wlien  this  system  of  interpreting  ha«  run 
through  tlie  eentui  ir-.  and  ov«'r  two  continents,  in  six  king^ 
for  truth,  tliere  are  many  similitudes  from  which  the  advocate 
iuust  select ;  and  thus  onh'  can  we  convince  ourselves,  and 
then  the  judge,  which  is  the  truth  and  which  only  itsimajijo. 
It  is  this  imperfection  of  human  language,  and  tlnj  ncees- 
sity  of  dealing  with  these  difierent  similitudes  to  arrive 
at  the  verv  truth,  which  causes  lavmen  so  often  to  mis- 
apprehend  tlie  attitude  and  office  of  the  advocate  in  presenting 
his  cause.  No  more  vulirai  »  i  roi-  <»xists  than  that  whii  li 
attributes  to  some  of  the  very  noblest  ami  highest  of  t>ur 
profession  perfect  rectitude  in  their  |)ersonal  relations  outsi<Ie 
of  the  court  house,  and  the  absence  of  almost  ever>'  virtue, 
es]»ecially  that  of  truthfulness,  in  tlu-  comUict  of  cases  in 
court.  1  am  entirely  unwilling  thus  to  separate  the  man 
from  the  lawyer.  We  must  be  proud  of  both,  or  the  eulopy 
is  incomplete. 

He  also  knew  that  thiTc  aiv  ruux-  whcic  the  decisions 
have  been  s*)  nunien>u.s,  and  the  <listinction  so  nicely,  (»r  so 
clumsily,  drawn,  that  we  mast  look  to  the  v^eigkt  o/  auiltonty. 
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rather  than  to  any  other  olement  of  vahie,  to  sernre  resiilK 
Tiie  great  case  ol  ('iu>^:er  /x.  Daniel,  })i(»nuiiini  in  the  re- 
}x>rts^  of  iSouth  Carolina  cases,  was  one  of  this  cla^^s,  and 
involved  some  of  the  most  intricate  and  perplexing  problems 
in  the  laM*  of  real  propei-tv.  It  became  there  newMsary  to 
nmhiply.  eonijiaic  ;in«l  arrange  the  aiUhoritio,  an<i  Mr. 
IVtigrn's  industry  wasi  quite  eijual  to  the  emergency.  One 
of  his  brethren  relates  that  he  literally  took  a  cart  loa<l  of 
Ik>o1vs  to  the  court  house." 

T\ii>  jHt  uliar  indisposition  on  his  part  to  1h*  tontiollcd  by 
authorities,  esjH?cially  for  tlie  more  recent,  so  grew  upon  him 
in  later  years  and  declining  health  that  it  gave  rise  to  some 
amusing  scenes  and  incidents — ^for  he  had  actually  ceajied 
ahn«isl  t  nlirely  to  read  the  current  decisions  of  the  liif;iie>l 
cijurt  of  his  own  state.  It  is  related  of  him  that,  on  one 
occasion,  when  he  had  openetl  an  argument  baaed  upon  get}- 
eraf  jmttriple^  entirely,  with  much  earnestness  and  zeal,  and 
.-^vinied  t«>  iLHioiT  altogether  a  decision  ihtn  recently  made 
to  the  contrary  ot  the  views  !ie  ju-essed  upon  the  court,  the 
Chief  Justice  thus  interrupted  him :  **  Mr.  Fetigru,  of  course 
you  know  that  this  court  has  virtually  decided  the  question 
yon  imw  r:ii<e.  in  the  last  vulunie  ol  our  reports?" 

"Do  i  nnderstand  your  honoi*s  to  say  that  tliis  question 
han  been  decide<l  by  this  court  ?  " 

Certainly,  Mr.  I'etijrru,  in  the  recent  case  of  A  against  B." 

He  stopped.  ilit»pp(  <l  his  head,  lo(»ked  as  <  aiini>t  l>f  dr- 
scribcil.  hut  as  will  he  remembered  by  ail  wiio  havesi-en  Inm 
under  like  circumstiuices — ^indeed  trying  to  look  as  much  as 
pof«sible  like  a  culprit.  The  Bar,  and  the  Bench  too,  knew 
liis  \von<lerful  powers  of  hniimi  and  sarcasm,  and  wi  re  i^uite 
sure  he  would  noi  Rtreat  without  giving  a  parting  shot. 

'*  Your  honors,  1  deserve  the  rebuke  of  the  court ;  but  it 
was  my  ignorance,  not  my  intention,  that  caused  me  to 
oflend  ;  for  indeed  my  reading  had  not  cnnie  down  ho  litw^ 
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This  ill  a  tone  of  voice  inimitable — shrill  and  guttural 
lit  the  same  time.  The  skillful  archer  did  not  xnLss  hi» 
^ark. 

>    For  the  last  toi'ty  yi-ars  of  his  life  hv  was  enpnp'«l  in 
nearly  every  important  eanse  in  his  state,  on  one  side  or  tlie 
other,  and  in  nearly  all  of  them  he  had  l^egare  with  him, 
or  a^inst  him,  up  to  the  time  of  the  death  of  the  latter. 
In  <)ieakinjx  of  tlie  ease  of  The  Teople  rs.  Bank  (»f  Saitli 
jCarolina,  whieli  excited  a  u^reat  <leal  of  j)ul)lie  attention  ill 
that  state,  (^hief  Justice  O'Neil  remarked  that  Legar^'s  argu- 
ment was  indeed  a  very  powerftil  one,  and  would  Imve  l>eeTi 
even  more  celehrated  in  the  history  of  that  cast".  h;i<l  it  n<it 
Deen  so  far  excelled, aiKl  almost  eclipsed,  by  the  greater  argu- 
ment of  P§tigru. 

He  wa«t  a  man  somewhat  local  in  his  tendencies ;  and  inas- 
nnich  a>  the  means  of  eoininunication,  at  the  time  heentertMl 
upon  active  practice,  were  not  such  as  to  induce  counsel  at 
points  distant  from  Washington  to  follow  their  cases  to  the 
u|)reme  Court  of  the  United  States,  he  did  not  airquire  the 
baliit  (»f  appearim:  before  that  enurt  early  in  lile:  and  whf'ii 
Afterwards  he  was  repeatedly  nrged  to  go  to  the  iSuprenie 
K'ourt,  he  would  modestly  reply :  "  I  am  but  a  provincial 
l:i\\  \  t'r.and  fear  that  I  could  not  do  you  justice  there;  let  me 
send  tla'  case  to  some  one  wliox-  powers  and  emint-nce  ai'e 
well  recognized  by  that  court."  And  he  thus  insisted  to  the 
|end  of  his  life ;  in  all  c*a.ses  except  one,  where  the  pressure 
and  urp^iicy  was  such  that  he  did  apjiear  before  the  Supreme 
Court,  reccivim:  the  ♦•reatest  consideration  t'nnw  that  body. 

It  was  happily  said  of  Mr.  IVtigru,  by  one  of  his  breth- 
ren at  the  bar,  that  his  love  of  justice  was  as  of  something 
incarnate,  and  he  would  no  more  trifle  with  it  than  with 
l>eit\-  itself"  lb'  kept  jealous  vi^Mljinc,.  over  the  ripjhts 
tiutli,  and  lesente*!  falsehood  in  every  form,  as  if  a  {>ersoi:iaI 
wrong.    His  s]K*c<*h  was  always  couched  in  language  draim 
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friiiii  tlic  }»uiv  Wi  ll  of  Eiiirli^^h  uii<klilo<l,  atilicriiiu:  as  closriv 
as  possible  to  the  AiiLrlo-^axoii  vocabulury,  though  always 
a  man  of  literary  habitudes,  with  the  ancient  classics  as 
familiar  to  him  as  household  words.  Siiipfularly  gifted  with 
a  power  of  wit  ainl  lauuor,  he  relieve*!  tln^  asjx'ritie.s  and 
the  tedium  of  forensic  coiiHict,  eoiivuLsing  auditory,  bar, 
and  even  l>ench  with  his  contagious  merriment,  and  with 
matchless  skill  applied  ridicule  and  sarcasm  as  weapons,  and 
tests  of  fnith.  Hut  in  the  liveliest  -allies  <»f  his  wit  and 
humor — the  lust  act«  ou  whicli  benevolence  onlinarilv  ui^erts 
its  restraining  intiuence— he  never  allowed  himself  to  trench 
on  the  sensibilities  of  others.  He  M'as,  in  the  true  old  English 
sensi',  a  f/entlema/i~i\\;\t  larc  conihinatit/n  of  courajre,  cour- 
tesy, and  culture,  of  truth  and  kindliness,  with  n  scrupulous 
regard  for  the  rights  and  feelings  of  others.  But  a.s  this 
we.ijM.ii  is  sometimes  used  by  the  advocate  in  a  way  wliich 
seems  to  take  an  unfair  and  unmanly  adxanta^x'  of  his 
|>osition.  1  am  tempted  just  iierc  to  (piotc  a  seuteuct  m  two 
from  that  perfect  master  of  ridicule  and  sarcasm,  (.'arlyle : 
"  There  are  things  in  tliis  world  to  be  laughed  at,  as  well  as 
thintr.^  to  he  admired.  an<l  it  is  no  complete  ndnd  that  <*annot 
give  to  eacli  sort  its  due.  >»evertheless,  con  tempt  isa  dangerous 
element  to  sport  in  ;  a  deadly  one  if  we  liabitually  live  in  it. 

"  The  faculty  of  Love,  of  Admiration,  is  to  be  regarded 
as  tlie  sign  an<I  the  measure  of  higli  souls.  Kidicule,  on 
the  other  hand,  is  indeed  a  faculty  much  prized  by  its  pos- 
sessor, yet  intrinsically  a  small  faculty — ^we  may  say  the 
smallest  of  all  the  faculties  that  other  men  are  at  pttins  to 
repay  with  any  esteem.  It  is  directly  opposed  to  Thought, 
lo  Knowledge,  properly  so-called;  its  nourishment  is  JJtutalf 
wliich  hovers  only  on  the  surface,  while  Knowledge  dwells 
far  below.  Moreover,  it  is  by  nature  selfish,  and  morally 
trivial ;  it  cherishes  nothing  but  vanity,  which  may  in  gen- 
eral be  left  safely  enough  to  shift  for  itself." 
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Mr.  Petigru  was  remarkable  for  great  truthfulness  in  the 
citation  and  application  of  authorities,  and  this  heljKHl. 
with  his  many  other  (piaHties,  to  win  for  him  not  only  tlie 
confidence,  esteem,  and  aHection  of  the  bar,  but  of  the  bencli. 
Then  he  was  so  fair  and  so  far  above  all  trick  or  artifice  in 
his  practice,  and  especially  was  he  kind  and  even  brotherly 
in  his  depcn'tment  to  the  younger  members  of  the  j>rofession. 
Late  in  life  he  once  remarked  with  gre<nt  satisfaction  thai 
he  had  never  turned  one  of  them  out  of  court  on  a  mere 
technicalitv    beauise  he  did  not  understand  his  business." 

HIS  POLITICAL  rOSITlUX. 

Mr.  Petigru 's  j)olitical  position  was  |)eculiarin  this,  that  his 
party  affiliations  were  always  with  a  very  small  minority  in 
his  state;  and  this  affected  his  relations  to  the  public,  and 
necessarily  ])re vented  him  from  ever  holding  political  oflit'c; 
although  in  one  or  two  instances,  for  sjKvial  reasons,  he  was 
sent  to  the  state  legislature.  He  was  a  Feileralist  of  the 
rankest  sort,  and  was  so  "  from  his  youth  up.''  All  his  life 
he  practised  and  associated  with  a  bar  and  before  a  Ix-nch 
differing  from  him  utterly  in  jjolities.  A  man  of  strong  coii- 
victi(ms  and  stern  views  of  duty,  he  would  not  even  remain 
silent  to  gratify  his  l>est  friend.  In  all  tlie  great  jK)litical  ex- 
citements which  ])revaile<l  in  his  state — the  tirst  in  183(>-^U, 
then  in  LSoO. and  then  from  ISOl  t(»  the  time  of  his  death  in 
18().'> — he  was  sej»arated  in  opinion  from  nearly  all  his  U-st 
friends.  Yet  he  never  lost  a  single  friend  in  all  that  time 
whoso  frien<ls]iip  was  worth  the  having.  Mailed  in  the 
armor  of  honesty,  all  respected  his  motives  and  admired 
his  l>oldness,  while  lamenting  what  they  V»elieved  to  be  his 
errors  of  opinion.  lie  siHMned  encircled  with  an  atmos- 
j)i»ere  of  dignity,  and  armed  with  some  electric  {>ower  to 
repel  hostile  and  dishonoring  as.siiult. 

During  the  administration  of  Mr.  Fillmore,  when  tlu* 
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state  ot  public  feeling  in  South  Carolina  was  sueh  that  the 
Uuited  States^  District  Attorney  resigned  his  otlice,  saying 
that  no  man  could  hold  it  and  be  loyal  to  his  state,  Mr. 
Petigm  ste|)pe(l  proin]>tly  forward  and  took  the  position, 
to  the  great  damage  of  his  })rartiee  and  against  the  willies 
and  earnest  protesU«  of  hi<  friends.  In  l.S(»l,  when  his  state 
was  about  to  take  the  decided  step  which  would  .sever  its 
connection  with  the  Union,  he  bowed  in  huniilitv  to  its 
behests,  with  that  autitiue  loyalty  which  made  him  share 
her  fate  while  he  disapproved  her  every  act — and  when  ajv 
I^ealed  to  by  a  very  dear  friend  not  to  be  80  out«ipoken  in  his 
oj)f)osition,  but  to  submit  to  the  inevitable,  he  was  silent  for 
many  minutes,  and  then  in  tones  of  agony  and  despair,  he 
said  :  *'  I  never  expect  to  see  another  haj)py  moment  in  my 
life."  He  was  intensely  conservative  in  all  things;  in  law,  in 
politics,  in  religion,  in  social  life.  He  thought  he  saw  in  the 
great  movement  that  was  going  on  only  that  lov«.'  (if  ihange 
and  lawlessness  which  breaks  off  all  habits  of  submission 
and  support  to  government,  and  he  could  not  do  more  than 
9ubmit. 

Notwitlistaiidniii  this  great  ditl'riH  uce  of  oj)inioii  lictuct  ti 
Mr.  Petigru  and  the  people  of  his  state,  wliich  de])rivy<l  him 
iieceflsarily  of  political  office,  there  was  no  moment  of  time 
within  the  last  years  of  his  life  that  he  could  not  have  been 
matle  ( "luiTieellor  or  (liit  f  .lu-tice  of  his  stati'  liad  he  In't-n 
willing  to  ureept  either  jiosition  ;  and  at  tlie  time  of  his  death 
he  held  the  best  paid  oitice  in  the  state — ^an  ap|K)intment 
by  the  legislature,  renewed  from  year  to  year,  to  codify  the 
>tatut«'  laws.  I  mention  this  instance  of  the  generosity  of 
that  people,  because  they  have  so  often  heen  chargetl  with 
intolerance  as  to  all  <litferences  of  political  opinion.  And 
this  brings  to  mind  a  .somewhat  similar  action,  some  3*ears 
before,  in  the  etuse  of  William  (\  Preston.  When  the 
ditlerence  in  opinion  between  his  people  and  himself  had 
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bi'oome  sogi'etit  that  hocouM  nolonj]:(Tj)r<)j)erly  roJ>rt•^ient  them 
ill  the  I'nitt'd  States  Senate?,  he  vohiiitai  il y  resi«rneil  liis  j  losition. 
At  thctii*st  moiTient  after  liis  resijjnation  that  it  was  practical >le 
to  do  so,  lie  was  elected  to  the  ]»residencv  of  the  Univei*sity  of 
South  Carolina,  an  ofhceentirely  within  the  control  of  thestatc 
authorities,  and  one  highly  esteemed  and  much  sought  after. 

HIS   DKATH  Kri.(M:iE.S  OF  THK  BAK. 

Mr.  I'etigru's  health  began  to  trouble  him  seriously  in  the 
year  18<»2,  and  eontinued  to  grow  wor-se  until  he  died,  in  the 
city  of  Charleston,  in  March,  l.sr»3. 

A  meeting  of  the  bar  of  Charleston  took  jdace  sf)on  there- 
after. an<l  the  outburst  of  .sorrow  and  lamentation,  and  of 
love  for  the  departe<b  seemed  for  a  time  to  hush  even  tlu' 
iioi.se  of  battle,  for  it  was  at  that  moment  that  the  war  was 
being  waged  between  the  states  with  all  the  fiereenesi*  that  it 
a.ssjimed  at  any  time. 

A  word  or  two  from  the  loving  tribute  of  Robert  Barnwcn 
Ivhett,  at  that  meeting.  He  was,  perhaps,  the  most  bitter 
and  uncom])romising,  of  all  that  scliool  of  jaiblic  men  habit- 
ually antagonized  by  Mr.  Petigru :  "  My  tutor  in  boyhood,  mv 
friend  in  earlv  manhood,  mv  better  friend  in  advanced  life, 
whom  neither  time  nor  fortune,  private  duties  nor  troubles, 
nor  tlu^  angry  contests  and  dilferenees  of  more  than  thiiiy 
vears,  ever  induced  to  siiv  to  me  an  unkind  word  or  do  an 
unkind  deed.  1  am  here  to-dav  to  bear  te.stimonv  to  the 
bravest  and  trui'st  of  friends.  To  .sav  that  the  deceased  was 
a  great  lawyer,  wi-re  to  say  but  little  of  hi.s  great  qualities; 
he  never  was  a  mere  lawyer  to  his  clients — he  wa.s  a  friend, 
and  a  sincere  friend ;  and  when  called  on  for  his  counsel,  he 
never  stopped  at  expounding  tlie  law  merely,  but  plaeed 
before  his  clients  the  duties  their  po.sitions  require<l.  With 
him  honor  was  more  than  property,  and  he  fively  and 
frankly  counseled  his  clients  on  that  basis." 
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Tlie  s«'iitiiiu'nt.<  uttered  on  that  occasion  Ijv  liis  brethivn  of 
the  bar,  cxhibitoU  mvh  deep  feeling,  and  grt'at  surruw.  and 
profound  r6si)cct  for  the  deceased,  that  coulci  his  spirit  have 
hovered  over  that  s»cene,  and  caught  their  noias  of  lamenta- 
tion, it  would  have  been  to  liiin  more  grateful  than  a  Roman 
triuuipii  Ibrniaily  deereed.  The  .speakers,  in  the  warm  gusli 
of  their  ati'eotioii  for  tlie  man,  seemed  to  have  l)ut  little  com- 
paratively to  i^y  of  the  lawyer. 

Listen,  also,  to  some  of  tlie  language  uhckI  on  that  wcasion 
by  the  Huu.  George  8.  ikyan,  .since  District  Judge  of  the 
United  States. 

^*  We  may  in<ieed  attempt  to  measure  his  mind  and  fix 
his  rank  as  a  lawver.    But  who  of  us  shall  soinid  the 

<le|>tlis  ul  lii-  hiimajiity?  A\'bo  sliall  measure  bis  large 
heart?  Who  ^hall  seek  Uj  circumscribe,  within  strict  liiu  s, 
tliat  great  liberal  nature  which,  in  its  fullness,  overflowed  all 
bounds,  and  jwured  it<«elf  all  abroad?  Who  can  describe 
tlie  delightxif  bis  fellowship,  and  paint  the  pleasant  familiar 
.^spirit,  so  merry  and  so  gamesf>ine?  (ireat  and  unrivaled 
was  our  friend  as  a  lawyer;  touchingly,  simply,  and  pro- 
foundly eloquent  as  an  advocate;  and  incomparable  as  a 
wit  ;  but  bow  much  greater  than  all  these  the  genial,  loving, 
liei'oie  htati — James  L.  Petigru  I  ilow  tiMider,  eonsidi-rate, 
and  delicate  in  the  bestowal  of  his  favors!  ilis  benelits 
descendefl  like  the  dews  of  iiigbt — ^in  silence,  without  a 
witiu'ss.  and  were  known  only  l>y  their  print  and  the  voire 
of  gratitude,  which  could  not  be  silenee<l.  The  cry  of  di-^- 
tress  was  to  him  as  the  voice  of  God.  He  counted  not  the 
cost  of  his  compassion;  whether  his  treasury  was  full  or 
eni]»ty,  be  gave.  He  drew  u|ion  the  future,  wlien  be  bad  not, 
and  nuide  good  bis  drafts  by  toil.  <d'ten  continued  dcej»  into 
the  night,  and  frequently  surprised  by  the  first  ray  of  morn- 
ing. And  he  gave,  not  only  to  the  g<KMl ;  it  was  enough  that 
a  fcdluw  -d  eal me  t^hould  be  abandoned,  forlorn,  and  wretched, 
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to  ill  list  his  sympaties  and  coininaiid  his  aid.  And  just  at 
the  point  that  the  world  dropped  such  a  one,  and  he  ha(i  not 
a  friend,  he  became  his  friend»  and  covered  him  with  the 
mantle  of  his  protection.  It  was  for  the  only  Judge  to  judge 
and  to  punish  ;  it  was  for  him  to  |>ity  and  to  help. 

"  iiow  toiu'hing  and  syl»linie  his  jiatience  under  every  . 
variety  of  ills  1  And  he  whose  instinct  it  was  to  give  and 
to  aid,  himself  surprised  by  misfortune,  with  what  magna- 
nimity did  he  receive,  with  what  nobler  crenerositv  bear 
obligation,  and,  after  tenfold  rtipiitjil.  still  owe.  and  oven 
pursue  with  sei  vi<  c,  afiectiou,  and  gratitude,  thone  who  had 
stood  bv  him  in  his  hour  of  trial ! 

"  It  in  a  grave  error  that  he  was  indifferent  to  opinion  and 
(•an  lrss  of  (jiHce.  He  knew  well  the  vahic  of  the  irolden 
euadlestick  to  the  candles,  and  that  a  light  to  be  seen  must 
be  set  upon  a  hill.  No  one  loved  his  country  and  fellow- 
men  with  a  fonder  affection,  and  craved  their  recognition 
and  sympathy  with  a  more  passionate  longing;  and  no  one 
more  lhau  he  cuuld  feel  denial,  pi>slponeinent,  exclusion, 
suppression.  He  bore  them  all  with  manly  Ibrtitude,  with 
cheerful  submission,  without  parade  —  a  martyr  without 
affecting  martyrdom,  defeated  but  never  overthrown.  His 
own  individual  greatm  ss  >utiiced  to  sustain  him  ;  but  he 
.sutt'ered,  and  he  was  wUling  to  sutler,  in  the  cause  of  justice 
and  truth.  As  in  his  charity  he  was  charitable  at  the  cost 
of  ease  and  wealth  and  through  ceaseless  toil,  so  in  his  love 
of  country  lie  was  l;dthtnl  at  the  expense  of  place.  ] »n\ver. 
and  fame.  He  liad  am  hit  ion.  He  knew  that  tiie  mere 
practising  lawyer,  though  he  may  be  useful,  can  scarcely 
hope  to  esctt]>e  provincial  obscurity,  and  that  his  name  lives 
only  in  the  rememhrance  of  the  gcnerati<»n  he  servos  and 
the  community  for  whom  he  labors.  If  in  an  otlice  w^orthy 
of  his  ability  and  commensurate  with  his  gifts  and  accom* 
plishments  he  could  have  been  granted  the  opportunity  of 
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clothiiiyr  Hiirht  in  foms  which  would  liave  made  the  world 
h  i"  (H  iiinr  and  ciHiiiiieiule*!  his  name  to  the  ujreat  and  goud 
oi  all  hinds  in  the  profession  to  which  he  devoted  his  life, 
thi$  would  indeed  have  l)eeii  with  iiim  a  crowning  consola- 
tion, and  his  cup  would  have  heen  full.  Tliis.  he  had  con- 
M-iously  to  forego.  1I«  km  w  tliai  the  ^ate  to  power  in  the 
Sonili — the  only  gate — wan  tli rough  the  ^tute.  Through 
til  at  door  alone  could  he  reach  the  country  and  the  world 
and  hope  to  win  the  large  distinction  worthy  of  his  genius. 
Jle  loved  his  people  better  than  himself,  and  lie  could  not 
Miliseribe  to  a  ereed  whieh  he  believed  would  carry  death 
to  the  eountry  and  bring  ruin  on  his  state,  and  without 
complaint  he  submitted  him»<elf  to  his  limited  lot  and 
narrow  destiny." 

IKilU  TE  OF  III  i.KK  TO  THK  MKMoHY  OF  I'KTIOIU  . 

I  cannot  better  dose  this  sketch  than  by  UHing  some  ex- 
tracti*  from  a  letter  to  a  friend,  written  by  Alfred  Huger^-a 

lit«  tiiiir  Iricnd  of  Petiinu's — soon  after  death. 

"  1  had  implicit  coutidence  in  I'etigru,  aud  never  knew 
any  single  man  who  was  as  near  being  an  institution  by 
himself.  Original  in  all  things,  if  his  character  was  a 
mosaic,  he  furnished  the  particles  from  his  own  resources, 
wearing  huch  colors  as  nature  gave  him,  and  borrowing 
none  Irom  his  fellows.  Conscientious  and  just  in  matters  of 
truth,  he  would  cavil  about  a  hair.  Generous  and  brave, 
he  would  give  without  measure  and  ask  nothing  in  return. 
II i.-^  probity  never  was  shak(  n  i>y  adversity,  and  his  gentle- 
neSi?  and  mercy  were  increa^^ed  by  las  prosperity.  Elevated 
in  every  sentiment,  he  dealt  lightly  with  those  who  needed 
his  forgiveness ;  uncompromising  where  his  own  rights  were 
assailed,  he  was  sure  to  put  those  who  denied  tlu  ni  at  utter 
defiance.  When  he  was  overpowered  by  numbers  la  sub- 
mitted to  the  law  but  never  to  the  victor.   He  could  stand 
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alone  without  dismay,  i)referring:  always  the  gratitude  of 

tho  weak  and  In  Ipk'ss  to  the  patronage  of  the  powci  tul  .md 
the  strong,  lii  every  conflict  l*eti;^ru  was  liinLseil ;  wlieu 
hi8  equals  were  needed ,  few  answered  to  their  names;  and 
when  his  superiors  were  called  for,  nom  were  forthcoming. 
He  knew  how  to  strike  the  hardest  blows,  and  he  knew  how 
to  receive  them;  for  he  never  hesitated  to  >tnke  when  the 
provocation  was  sufficient,  and  he  never  winced  or  quailed, 
no  matter  how  deadly  was  the  returning  arrow." 

So  much  time  has  heen  devoted  to  the  notice  of  this  most 
miiaikahle  and  ni()>t  interesting  man,  tliat  I  must  turn 
abruptly  to  the  other  name  anuouueed  for  our  considera- 
tion^ 

HUGH  SWINTOX  LEGARE. 

Ihi«!:h  8\viutou  Leirare  was  born  in  Charlcstun,  8outh 
Carolina,  in  17^7,  his  talhur  being  of  a  HujLrnenot  family, 
and  his  mother  a  Swinton,  of  the  8cotch  family  distin- 
guished hy  Sir  Walter  in  his  Halidon  HUL  Like  Petigru, 
he  }o9t  his  father  when  a  child,  and  was  left  to  the  eare  of 
H  wiciuwed  mother,  who  i>rovt*d  worthy  ot"  the  ta<k  of  rear- 
ing her  (afterwai'ds)  ilhistrions  son,  and  was  repaid  by  him 
with  a  love  and  devotion  which  is  the  highest  reward  ever 
claimed  bv  a  true  and  noble  woman. 

Up  to  his  fourtli  year  tlie  boy  was  noted  for  strength  and 
comeliness  of  form.  But  about  this  time  lie  was  innoeulated 
with  the  small-pox,  which  so  poi.soned  his  whole  system  that 
after  months  of  suffering  he  arose  from  his  bed  a  wretched 
skeleton.  For  eight  years  he  gained  hardly  an  int  h  in  stature, 
and  as  the  ri'sult  of  this  diseased  condition,  his  body  grew 
up  to  a  normal  size,  while  the  lower  limbs  were  hopelessly 
stunted,  and  refused  any  ftirther  growth,  though  neither 
weak  nor  withered. 

A  dear  friend  of  his  thus  dt'.stribed  his  appearance: 
iSeated,  his  length  of  body  set     by  a  broad,  manly  chest,  a 
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noble  head,  aiid  an  air  unusually  imposing,  ho  looked  of 
commanding  person ;  but  risen,  he  seemed  in  a  moment  to 
have  shrunk  out  of  his  bodily  advantages." 

Thus  afflicted  and  debarred  the  physical  sports  of  child- 
hood, the  lad  was  driven  to  seek  recreation  in  books,  and 
irith  precocious  enthusiasm  he  devoted  himself  to  study. 
At  thirtt^u  he  was  sent  to  Doctor  Moses  Wacklells  Willing:- 
toh  AcatltUiV.  tlif  laiiioiissrhnol  alrrjidy  iiotired.  Ili.s  ardLiil 
nature  was  s<.)iut'Hhat  i-liatVd  l»y  th<'  strict  didactic  sy>teTn 
whieh  tliere  prevailed,  tiud  he  would  have  left  that  s(  In mjI 
soon  after  he  entered  hut  for  the  wisdom  and  firmness  of  liis 
mother.  But  Legare  often  acknowle<lj^ed,  in  after  years,  that 
to  Dr.  WaddeU  he  was  indebted  for  the  broad  and  deep  foun- 
dations of  the  rich  and  varied  Hellenic  learning  for  which  he 
was  80  dj8tinguished,-*to  him  the  joy  and  p]ea.<»ure  of  his  life. 

He  entered  the  freshman  class  of  the  South  Carolina 
College  before  he  was  quite  fifteen.  Althoug^h  a  new  founda- 
tion, this  eolle^e  was  even  then  a  liist-ela.ss  institution  ;  an<l 
it  is  jM^miewhat  remarkable,  that  altliou^li  nnmy  youlhs  of 
thai  state  wvve  sent  to  the  lK»st  endowed  colle<j<»^  (.j^c^vliere, 
it  will  l)e  found  that  nearly  all  of  the  most  pnanincnt  men 
in  every  deimrtment  of  life,  from  the  time  of  Fetigru  and 
L^gar^  up  to  the  recent  war  between  the  states,  received  their 
education  at  this  home  institution. 

With  boyish  ingenuouness  Legar4  was  not  backward  in 
having  it  understood  that  he  intended  to  claim  the  highest 
honors  of  his  class.  His  previous  attainments,  and  the  as- 
tonishing facility  with  which  he  made  further  acquire- 
ments ;  his  thorough  mastery  of  all  the  studies  of  his  course, 
and  the  devotion  of  all  the  intervals  of  time  possible  to  well 
selected  reading  in  the  college  liljiary,  smou  made  it  clear 
that  lie  would  carry  off  those  honors  without  a  competitor. 

It  was  here  probably  that  his  childish  fancy  began  to 
asBome  a  definite  form  and  consistency;  the  future  arose 
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clearly  before  liim,  made  sacred  l\v  the  loftiness  and  purity 
of  tlie  purposes  to  wliicli  it  was  dedicated.    Now  the  instinct 
of  what  he  waLs  to  be  awoke  in  him  and  waived  him  onto 
enter  a  cariH^r  Intherto   unattempteil  in  this  country — a 
preparation,  the  completest  broujjht  to  bear  upon  practical 
life  in  its  most  diflicult  pursuit.^ — "of  mastering,  by  his  own 
lalM)r,  learninfT  enonj!:h  for  a  Hfetimeof  aml>ition,  accomplish- 
ments enough  for  a  hfetime  of  leisure,  and  then  turninjr  all 
those  to  the  aid  of  public  i)erf<n'nnince."    With  a  thorough- 
ness which  was  phenomenal,  he  pni-sued  his  studies;  es|»e- 
cially  in  Latin  and  Greek  was  his  knowledge  so  thorough 
as  to  make  the  spirit  of  those  languages  his  own,  for  he 
always  scorned  the  vulgar  ambition  to  know  just  enough 
for  a  patch-work  of  flij>pant  quotations.    He  recognized  the 
truth  that  whoever  learns  only  what  the  j»rofes.sors  can  teach, 
has  but  entered  ujM)n  the  threshold  of  knowledge;  that  there 
must  be  the  glow,  the  ardor,  the  passion  to  huoir,  so  little  felt 
in  this  age  of  "  improve<l  instruction."    "Where  all  tliingst 
come  to  be  ea.\v,  great  things  cea.<e  to  l>e  j)erformed.*'  He 
alsd  commenced  the  mo.st  assiduous  cultivation  of  the  art  of 
oratory;  rea«l  with  the  minutest  care  the  great  ancient  masters 
of  harangue,  the  true  models  of  persuasion — with  all  that 
hi.storians  and  poets  contain  of  eloquence  in  other  forms. 
One  who  was  a  constant  eve-witness  has  thus  described 
the  success  he  attained  :  "  Knowing  from  the  first  what  all 
but  miraculous  charm  lies  in  ajipropriate  and  striking  action, 
what  an  instrument  to  sway  and  kindle  the  remotest  depths 
of  man's  heart  nature  has  given  us  in  the  human  voice,  he 
bestowed  upon  both  an  elaboration  of  culture,  the  ultimate 
results  of  which  were  an  elocutionary  perfection  unparalleled 
among  his  rivals  and  cotem]»oraries.    His  articulatiim  became 
golden  in  its  distinctness;  his  intonation  pure  and  beautiful 
as  those  of  Italian  song."'    Thus  trained,  his  voice  became 
clear,  musical,  delicate;   true  in  its  minutest  inflec-tions, 
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wliilf  in  its  more  vehenieiU  bursts  it  grew  lapable  of  filling 
the  air  with  its  absolute  thunders.  He  conquered  in  like 
manner,  or  tried  to  hide,  his  hodily  defects,  so  as  to  attain 
a  command  of  ^zcsture  sufficient  to  second  the  beautiful  re- 
citative of  his  voice  ami  the  play  of  fealures,  highly  orator- 
ical, even  in  the  only  i>art  where  they  deviated  fi'om  regu- 
larity; lips  and  mouth  large,  passionate,  and  scornful;  a 
countenance  altogether  striking  and  imposing,  lighted  up 
with  high  intellect  and  feeling,  and  fit  to  mirror  all  that 
eloquence  can  exjjrebs. 

I  have  thus  dwelt  upon  this  8tu[>i>ndous  preparation, 
because  it  was  all  brought  to,  and  laid  at  the  feet  of,  his  pro- 
fession, and  all  his  learning  and  acquirements  only  served 
to  illustrate  the  law  and  the  law  yer.    Thev  were  but  the 

«''  « 

preparation  for  the  practice  of  tJte  law,  aeeoi'ding  to  his  theory 
-of  what  that  practice  should  be — and  in  this  respect  he  had 
no  model  and  no  peer  in  this  country. 

Aft^T  leaving  college  he  returned  to  Charleston,  the  city  of 
his  birth,  and  under  his  old  Ixiend  and  preceptor,  Judge 
Mitchell  King,  entered  upon  a  comprehensive  course  of  legal 
reading,  making  excursions,  however,  into  the  more  attract- 
i^•e  region  of  bdlrs-kttrea  and  his  favorite  classics.  Wa<<  it 
ambition  that  impelle<l  him  to  this  course?  If  ambition, 
it  certainly  was  of  the  highest  and  purest  order.  Like 
Fetigru,  he  adopted  Plato's  motto,  ^*Em  quam  mdere;**  he 
would  not  seem  if  he  could  not  be.  *He  had  no  desire  to 
u\  all  hini.self  of  the  art  of  *'  rising  by  contrivance;"  his  andji- 
-tion  was  to  deserve,  and  if  to  rise  at  all,  to  riao  by  deserving; 
.junbitious  of  merit  rather  than  of  its  rewards.  To  accom- 
plish such  results,  he  asked  nothing  better  for  himself  than 
t43  "  .scorn  delights  and  live  laborious  days."  flow  renuirk- 
.ablc  a  resolution  I    How  blessed  an  example  it  has  left  us  I 

In  1818  he  visited  Europe,  and  there  availed  himself  of 
the  instructions  of  the  greatest  expounders  of  the  civil  and 
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Roman  law,  and  even  of  thep^reatest  tliat  theapecoiiM  boast 
of — the  most  cmimMit  Stivip^ny :  and  finally  settling;  down  to 
hard  and  systematic  stndy  in  K<linhnr^h,  devotinjr  him- 
self to  |>hilo";|)liY  and  civil  law,  he  hnilt  grandly  upon  the 
fonndation  so  well  laid. 

Ketnrning  to  Charleston,  he  was  admitted  to  the  har  at  the 
a^e  of  twenty-six.  The  delight  of  society,  he  was  taken  by  the 
hand  hy  all  the  better  cla.ss  of  the  profession,  esj>ecially  by 
Petigru.  He  had  to  contend,  however,  with  some  prejudice 
against "  over  education  "  and  *'  too  much  learning,"  not  always 
generously  hinted  at  by  his  younger  antagonists.  But  he  had 
no  sooner  met  the  giants  of  the  bar  in  open  court,  than  all  that 
"  over  education  "  and  "  too  nnich  learning  "  began  to  tdl  with 
magic  power,  so  that  in  .six  yeai-s  after  his  admission  to  the 
bar,  he  succeeded  Petigru  ivs  Attorney  (ieneral  of  the  state. 
This  opened  to  him  every  avenue  of  the  profession,  and  he 
knew  how  to  tread  them  all  with  grandeur  atid  success. 

Ik'fore  this  elevation  to  office  he  had  been  persnadc<l  to 
take  the  immediate  charge  of  the  Sonfhrni  Review,  estab- 
lishe<l  as  an  exponent  of  Southern  scholarship.  Assi.sted  by 
Dr.  Cooper,  Elliot,  Hayne,  Harper,  and  others,  its  pages 
could  challenge  comparison  with  any  similar  magazine  in 
the  country:  but  it  was  vitalize<l  and  made  a  living  repre- 
sentative of  the  most  a<lvanced  culture  of  the  age  by  the 
genius,  learning,  and  industry  of  Legare.  In  that  lievlew, 
and  afterwards  in  the  New  Vork  lieriew,  he  ])ublishe<l  a 
serieJ*  of  articK*s  which,  for  scholarship  and  elal)<»raten(^ 
of  investigation,  will  compare  favorably  with  the  very  l)est 
that  have  ap]>eare<l  in  English  or  American  periodicals. 
A  few  of  them  I  name:  "  Cicero  de  Kepublica." — "Roman 
Literature," — "  Classical  Learning." — '*  Menioirs  of  D'Agnes- 
seau," — "Jeremy  Bentham," — '  hemosthenes — the  Man,  the 
Statesman,  and  the  Orator," — "Origin  and  Influence  of 
Roman  Legislation,"  etc. 
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Passing  over  the  various  and  distinguished  services  he 
rendered  within  iiis  state  an  Attorney  Ueneral,  he  had  ocea- 
sion  to  visit  Washington  to  argue  an  important  case  in  the 
8ni»renic  C*ourt  of  the  United  States.  His  power,  leaming, 
an<l  success  were  so  marked  on  tluit  <>( msioii  as  to  procure 
lor  him  the  special  notice  of  Mr.  Liviii;i^t(>n,  thefi  Secretary 
of  Htate.  Legare's  great  admiration  for  the  civil  law  had 
been  augmented  by  each  successive  advance  of  knowledge^ 
and  was  now  greatly  stimulated  V)V  the  exhortations  of  \fr. 
Livingston  that  lie  should  pur>ue  tlir  <iiitly  (»!  ii  tor  gicat 
national  puqiOHCS.  Mr.  Livingston  tiiought,  and  subsequeut 
reflection  and  study  brought  Mr.  I^egare  to  tlie  same  eon- 
dnsion,  tliat  it  was  practicable  and  desirable  to  infuse  a 
iiirge  portion  of  the  spirit  and  philosophy  of  the  ( ivil  hnv, 
and  even  of  its  forms  and  procojs,  into  our  system  of  juris- 
prudence. 

The  peculiar  condition  of  our  country,  in  which  so  much 

is  new  .  and  such  ess<  iitial  moihtications  of  pre-«  xistiiig  sys- 
tem:) necessary,  seemed  to  be  ailapted  to  the  introduction  of 
aa  eclectic  system.  Our  political  institutions  and  our  re- 
publican habits^ahd  even  our  physical  condition,  had  forced 
ii|K>n  us  great  changes  in  the  system  of  common  law,  and 
seenie<l  to  open  the  way  for  further  alteratioii.>  with  less  of 
dithculty  and  <langer  than  would  attend  such  an  attempt  in 
JCngland.  And,  indeed,  when  we  consider  **the  common  law 
in  its  minute  adjustments  and  com|)rehensive  outlines,  how 
^i<'ru|.iilous  of  right  aiul  liow  in.-tiuct  with  lihcrty.  howehistic 
and  capacious  to  expand  itself  over  the  complicated  trans- 
actions of  the  highest  civilization',  yet  strong  and  rigid  to 
Vi€*nd  down  within  its  orbit  the  most  audacious  power; 
\\  lu  ll  we  consi<ler  all  the  iniiacles  lliat  lia\  r  heen  wrought 
by  its  spirit  from  Alfrcil  to  A'icioria,  we  ran  not  but  regard 
it  with  love  and  veneration."  And  vet  it  is  true  also  of  the 
civil  law  that  it  is  a  stupendous  embodiment  of  the  wisdom 
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of  a<r<s,  {irran<ie<l  in  an  a<lininil)Ie  incthod.  ami  porva^led 
throughout  by  a  philo:sophic4il  spirit  which  combiiici*  all  it:> 
parts  and  harmonizes  all  its  dependencies  into  a  beautiful 
identity. 

Whatover  advanla^t^s  our  system  mi^ht  l>e  supj>ose*l  to 
possess  ill  the  aggregate,  Mr.  I-<egaiv  deUroiined  upon  a 
diligent  and  extended  prosecution  of  the  study  of  the  civil 
law,  that  he  might  distinctly  understand  what,  if  any* 
portion  could  be  advantageously  acloptcnl :  and  he  came 
to  the  conclusion,  after  year>  <>1  severe  appUcatiou,  ihat 
much  might  be  etfected.  lie  wa.s  olVered  the  position  of 
€harff€  d'affaires  at  the  court  of  Brussels,  to  afford  hini  an 
opportunity  to  reach  all  the  appliances  of  legal  science. 
This  move  not  only  furnished  him  with  the  oj)j>ortnnit v. 
wliich  he  used  to  the  greatest  advant^ige,  but  it  enlarged 
his  knowledge  of  men  and  affairs,  and  gave  him  a  social 
reputation  with  the  best  society  in  Euro))e.  But  the  pri- 
mary and  controlling  object  was  the  perfection  of  his 
knowledge  of  the  civil  law.  His  acquirements  in  tliat 
direction  served  him  in  the  argument  of  many  a  great 
caiLse ;  and  in  the  large  practice  which  flowed  in  ujion  his 
return  home,  his  power  and  influenre  as  a  lawyer  was  im- 
menselv  iiicrea.sed  bv  this  valuable  knowledge. 

LE(i AR K — Tl I K  LA  VV  V  KK. 

On  his  return  to  Charleston  he  was  electtnl  a  memljer  of 

Congress,  hut  scrve»l  only  for  a  singU'  term.  For  Hm  rest 
of  his  life  he  deteriuined  to  be,  and  wa.s,  a  laa^yer — an  active 
and  .successful  lawyer.  He  was  engaged  with  or  op|K)sed  to 
Petigru  in  nearly  every  great  case  in  liLs  own  .state,  and 
measured  his  strength  with  the  strongi»st  at  the  bar  of  the 
Supreme  Court  of  the  Tnited  States. 

Among  tlie  cases  of  great  interest  and  imi>ortinice  in 
which  he  was  engaged  in  iSouth  C -arolina  M'as  that  of  Pell 
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-and  Wife  vs.  E-rccntors  of  BnJJ.     A  Miss  ( 'liaiiuiu;^,  of  Hos- 
ton,  liad  married  a  Mr.  Ball,  ui  8outh  Carolina,  ami  brought 
him  a  large  fortune  without  aiiy  settlement.   By  his  will 
Mr.  Ball  left  all  his  fortune  to  his  wife.   Embarking  at 
Charleston  for  a  visit  to  the  North  on  bimnl  the  ill-fated 
steamer  Pula-^ki,  which  blew  up  at  sea,  thoy  both  perished. 
The  question  was,  Whieh  survived  the  other?   If  Ball, 
then  the  legacy  vested  in  her  and  would  go  to  her  sisters ; 
if  her  husband  survived  her,  then  the  legacy  had  lapsed, 
and  fell  into  the  residue  of  his  estate,  and  went  to  Im  fam- 
ily.   Legar6  represented  the  iutercsfs  of  Mrs.  Ball's  si;:»ters. 
His-  opponents  took  it  for  granted  by  every  law  of  prob- 
ability that  the  husband,  as  the  stronger  of  the  two,  was 
the  survivor.    The  argument  with  which  Legare  combattcd 
this  view  was  grand  in  the  extreme.    He  claimed  that  j)osi- 
tive  testimony  mast  always  override  presumptions.  Mrs. 
Ball  had  been  remarked  flying  about  the  boat,  her  voice 
distinctly  heard  above  the  tempest,  ealling  on  her  husband. 
Here  was  a  single  striking  (hainatic  eliect.  and  Lcgaii', 
seizing  upon  it,  coujurc  l  up  the  whole  awful  .scene  with 
a  force  and  vividness  whieh  thrilled  the  court  and  audi- 
ence.   "Upon  a  narrow  part,"  said  the  si>eaker,  **of  that 
shattered  deck  was  enact^nl  a  scene  to  paiiit  wliicli  all  that 
imagination  or  oratory  could  inv»  nt  of  the  mo.st  pathetic 
must  fail.   She  called  upon  her  husband,  upon  whom  she 
had  never  before  called  in  vain,  upon  whose  arm  she  had 
ever  l«ane(l  in  danger — her  stay,  her  refuge.    She  called, 
but   he  ncwr  answered.     He  was  dead!   dead!  <had!" 
These  three  last  words  are  said  to  have  been  uttered  in 
tones  so  deep,  so  mournful,  so  solemn,  so  assured  of  the 
truth  thev  uttered,  that  conviction  was  carried  instanta- 
rieously  to  the  minds  of  the  hearers,  and  Legare  gaine<l 
liis  suit.    A  bystander,  no  mean  judge  of  the  highest  order 
-of  eloquence,  remarked, His  eloquence  ceased  to  be  touch- 
ing>  only  to  become  sublime." 
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Tliorc  was  no  extent  to  which  Lc^aiv's  imlustrv  and 
learning  Uid  not  carry  him  when  the  necessities  of  his 
case  (teemed  to  require  it.  In  the  £amoiis  caste  of  Jewell  vs, 
Jewellf  the  great  question  iiras,  What  vas  the  law  of  mar- 
ria<r('  ill  the  United  States?  He  t<K>k  the  tronbk'  to  sen«l 
all  the  way  to  Vienna  for  Kichhorn's  Kirc/n tnrrlu,  of 
which  he  made  groat  use  in  the  argument,  lor  l^gar6 
was  not  only  learned  as  a  civilian,  but  a  thorough 
Geriium  ^'holar.  In  profundity  of  lepal  research,  in 
elevation  of  sentiment  and  social  views,  nianv  familiar 
with  his  professional  course  cuii.»<itler  thi-s  argument  his  chef 

President  Tyler  selected  Mr.  I^gare  as  his  Attorney  Gen- 
eral. Tt  Wiis  pnriscly  ihe  position  for  which  he  was  ))est 
suite<l,  and  of  which  he  was  most  ;iiiil»itious.  liis  success 
was  |)erfect|  in  the  estimation  of  both  bench  an(i  bar.  In 
the  session  of  1H42,  he  not  only  arpuwl  three  private  causes 
of  ;;reat  monicnl.  ])ut  no  le-^<  than  li^lit  in  hehalt'  of  the 
I'nitetl  Siaie>,  nearly  all  oi  wliich  lie  gained.  The  adminis- 
tration of  Mr.  Tyler  secnunl  to  injure  the  re]mtation  of  ail 
connecteil  with  it.  I^'gare  alone  lost  nothing,  but  gained 
immensely,  by  liis  fMisition.  The  President,  in  the  midst  of 
his  di>iractin^  can>.  lcarne«l  to  rely  up<»n  him  for  counsel 
and  assistance,  within  and  without  his  ottice;  and  upon  the 
withdrawal  of  Mr.  Webster,  the  duties  of  ♦Secretary  of  State, 
atl  interim^  were  also  im|K)sed  u|M>n  l.i^irar^.  He  showe<l 
<;reat  skill  in  c(lU^luctinL^  to  a  suctcsstul  coiichision,  the 
Ashburlon  Treaty,  especially  that  portion  relating  to  the 
vexeil  and  dangerous  (juestion  of  the  right  to  search.  But 
the  lHlK>rs  of  those  two  lU  paiinients  imi)Osed  upon  him  the 

toils  of  Ilen  ules. 

While  stag^^ering  under  this  load  t»f  work,  he  lost,  in  (puck 
succession,  bin  sister  and  his  mother,  liis  lieart  was  broken. 
But  he  plunged  with  threefold  assiduity  into  public  busi- 
ness.  Tlie  end  was  near:  there  seeme<l  to  be  lying,  jtrrdu 
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the  seeds  of  organic  weakness  or  diseast^*,  in  the  midst  of 
iron  nerves  and  a  vigorous  physique.  His  power«  of  en- 
durance could  not  resist,  and  he  must  soon  surrender. 

LECJAKK's  i>l::ATll. 

With  the  President  he  visited  the  Bunker  Uili  celebration 
at  Boston,  in  June,  1843,  and  was  there  prostrated  by  a  terri- 
ble attack:  rapi«lly  trrew  worse:  was  taken  by  h\n  friend, 
Prof.  Ticknor,  to  iiiai  iiouse,  and  tliere  died  in  the  arin.s  of 
his  admiring  host. 

Mr.  Legar^  had  been  just  twenty  years  at  the  bar,  and 
four  years  of  that  time  absent  on  a  foreign  mission.  In 
>ixtix'n  years  of  praetiee  he  had  exhihittd  jiuweis  un<i  ae- 
cnniplished  results  never  before  ('iiinlled  in  this  country. 
In  his  exhaustive  preparation,  both  in  literature  and  in  law, 
in  the  breadth  of  his  views  and  highly  cultivated  ta.stef  no  . 
less  than  in  his  great  intelleel,  hiy  the  secret  oi  hi>  ania/.ing 
succe.s.s. 

Mr.  Legare  never  married,  but  he  delighted  in  the  society 
of  women  of  refinement  and  acquirements.   In  conversation 

he  was  brilliant,  holding  his  own  with  the  brightest  of  his 
day  and  generation.  Xo  intellectual  entertainment  was 
complete  without  him.  One  who  often  met  iiim  at  the 
social  board,  has  said:  ''However  sumptuous  the  repast, 
when  the  viands  were  removed  there  was  mire  to  be  a  fojist 
far  richer  than  the  first.  Our  conijnmy  otleii  <  uii>i.sted  of 
such  men  as  .Judge  linger,  William  Washington,  Judge 
King,  James  R,  Pringle,  Col.  Drayton,  always  Mr.  Petigru. 
Thev  were  all  excellent  talkers,  and  in  their  sentiments  of 
honor  and  manners  of  elegaiuc  had  ( cl,  ,1  the  men  of 
the  Revolution.  The  best  part  ol  niy  own  education  was 
derived  from  these  meetings,  and  from  my  midnight  inter- 
views with  Petigru  and  Legare.  They  had  carried  on  whole- 
mle  operations  in  books  and  study ;  I  always  benefited  by 
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the  retail  business  wliicli  thev  occasi<nially  <lealt  in.  I^'jjare 
was  not  alwavs  cheerful,  and  was  verv  sensitive  about  iiis 
jiersonal  appearance  and  want  of  stature.  Hut  no  one  could 
look  at  the  beaming  of  liis  countenance  witliout  feeling  the 
presence  of  intellect  anil  power." 

Of  human  gifts  and  human  labors,  the  sentence  is  written : 
"The  wind  passeth  over  them,  and  they  are  gone,  and  the 
place  thereof  shall  know  them  no  more.'' 

COXCIA'SION. 

Petigru  ami  Legare  were  the  [iroduct  and  outgrowth  of 
that  peculiar  phase  of  Southern  civilization  which  has  j>rob- 
ably  now  <lisai>i)eared  forever.  Was  that  civili/.ation  alto- 
gether vicious  which  producc<l  such  results?  It  was  a 
modest  civilization,  which  could  not  challenge  admiration 
for  its  great  cities  or  marvelous  material  growth;  nor  for  its 
literary  or  scientific  works  of  a  pernument  character.  It  was 
emphatically  a  social  civilization,  illustrated  almost  exclu- 
sively in  the  bearing  and  converse  and  virtues  of  living 
men.  Its  radiating  centre  was  the  home:  its  chief  in.s])ira- 
tion  the  social  affections  and  kindly  emotions.  Hospitality 
was  as  boundless  and  as  natural  as  the  air  we  breathe. 

I  ad<lre.ss  mvself  to  the  most  conservative  and  most 
fraternal  of  all  professions,  and  do  )iot  fear  that  I  shall  be 
nnsundeixtood.  That  peoj)le.  in  the  phra.**e  of  the  day, 
"accept  the  situation,"  and  humbly  bow  to  the  decrees  of 
Provi<lencc,  but  nuxlcstly,  yet  tirndy,  protest  against  the 
implication  that  whatever  has  been  destroyed  was  necessarily 
wrong — that  success  is  the  sole  test  of  merit. 

If  we  admit  this,  we  cast  from  us  all  that  we  derive  from 
those  more  ancient  forms  of  civilization,  which  have  exi.sted 
each  in  their  turn,  and  then  passed  away,  to  leave  us  legacies 
of  imj»erishable  value.  Are  we  any  the  less  debtor  to  the 
glorious  civilization  <if  (ireece  for  the  philosophy  of  Plato, 
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the  immortiil  vers»e  of  Homer,  the  matchUw  eUwiaenoe  of 
l>emo(ithei]es — ^for  the  forniH  of  ideal  lieaiity  which  sprung 
into  existence  from  the  {lencil  of  A{)elK's.  aixl  the  chisel  of 
Praxiteles— becau>*eth8t  civilization  has  forever  poK^ced  awa\% 
and  there  **    liviuj^  ( Jrwc  no  more  **? 

No:  WiMiiu^t  iini  atti'Dipt  to  fathom  thi-  ins<Tutal)le  ways 
of  Provuleiiei-.  ikt  t<»  .nirst'lvcs  as  jinlsrf^H  of  tlie 
iii«>iive<  and  iiilciiliuiis  of  iM*ity.  This  thiUighl  is  i>eauti- 
lully  ilhisiratetl  in  a  ivrontly  i>uhlisljf<l  little  poem  of  tlio 
great  Ameriran  •sculptor,  sfliolar,  jjoet,  whose  reputation 
luh<  even  added  lustre  to  the  great  name  of  Story: 

Who  fell  in  the  batUe  (if  life- 
The  hymn  of  the  wounded,  the  beaten. 

Who  died  overwhelmed  in  the  strife; 
The  hymn  of  the  low  and  the  bnmble» 

Thf  wwiry  ami  lin»ken  in  lieart, 
Who  «<tr«>v^'  ami  who  faiK'<\,  artinjc  bravely 
A  talent  and  desperate  [KUt. 

♦  »  #  •  # 

**  I  trtand  on  the  field  of  defeat, 

III  tlu-  ;<ha«lo\v  midst  thost-  wh<'  li;iv(  fallen, 
Who  hsxvt!  held  to  their  faith  uiisf»liK-f<l 

By  the  jirize  thnt  t}ie  world  holds  s<»  high  ; 
WIjo  have  dar<»«i  t-T  a  jrreat  cause  to  siiifer, 

Ket*b*t,  light — it  tiecd  Ixi,  to  die. 

*'  8pt-ak,  Hist<.r>- !   Who  are  life's  vk-tomr 

Unroll  thy  ]«>nj;  annals  and  s;iy. 
Ar»'  till  v  th<»se  whom  the  world  eallud  victors, 

^^'llo  Won  the  sueee-sH  of  a  «lay?— 
The  Marlyn*.  or  Xenj  V  the  Sjiartaus  wlio  fell 

At  Thermopyheu  trygt?  . 
Or  the  Peraianft  and  Xerxes  ?  Ids  judgeM, 

Or  8i>crateB  ?  Pilate  or  Chrttft  ?  " 

My  task  is  done.  If  this  humble  trihute  to  the  virtues, 
ittainmenta,  services,  of  Petigru  and  Legar^  has  satisfied 


Digitized  by  Google 


210 


AMKKK  AX  HAK  ASS4X  1 ATIOX. 


vou  tliat  this  Association  shoiiM  "  cluTisli  their  names  and 
keep  their  memories  ^reen,"  I  am  more  than  content.  Ami 
I  trust  that  these  sketclies  of  those  wlio  have  gone  before  us 
will  give  us  a  more  decided  interest  in  the  permnelk  of  our 
j)rofession,  and  that  we  will  feel  more  pride  and  satisfaction 
in  contemplating  its  history  and  its  traditions, 

*•  If  wc  but  ri'iueinlxT,  only 

iSucli  as  these  liave  lived  uiul  died." 
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TA€  Dodfrine  of  Pimifhe  Damagts,  and  its  Effed  on  the 

Ethics  of  the  I*rofe4fsion. 

If  any  of  our  state  legislatures  were  to  pass  a  law  enacting 
that  a  plaintiff  in  any  action  for  an  injury  inflicted  on  his 

person  or  property  by  the  dofeiHhiut,  either  from  willfuhiess 
or  culpable  negligence,  should  not  only  recover  lull  coni[>en- 
sation  for  the  injury  suffered,  but  that  the  defendant  should 
be  fined  in  addition  in  any  sum  fixed  by  the  discretion  of 
tin-  jury,  not  exceeding  the  damages  clainicd,  .said  fine  to  he 
paid  to  the  plaintiff,  I  am  inclined  to  believe  that  intelligent 
persons  outside  of  the  legal  profession — ^perhaps  even  some 
inside  of  it — ^would  be  somewhat  startled.  And  yet  such  a 
law  would  be  onlv  a  statiitorv  enactment  of  the  law  as  laid 
down  V)V  the  courts  ot  (ireat  Jkitain  and  the  I  luted  States 
for  ages  past '  It  is  true  that  when  declared  from  the  bench 
it  is  not  often  presented  in  its  nakedness,  but  is  more  or  less 
enwrapped  in  circumlocution ;  nevertheless  there  is  no  dis- 
tiiiction  whatever,  in  principle,  between  tlic  cDUit  law  and 
the  law  as  expressed  in  the  statute  we  have  imagined  to 
have  been  passed. 

One  of  the  most  able  and  luminous  of  our  legal  writers 
has  undertaken  to  show  that  the  decisions  of  tlic  courts 
regarding  this  principle  have  been  really  misunderstood, 
lie  has  traced  the  judicial  sayings  back  to  more  than  a 
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liviinlnMl  years  ii«;o,  aiui  lias  cndeavoml  to  show  that  wheii- 
till'  la  linage  of  the  judges  is  stripped  ol"  their  mere  ohiter 
dufa.  tlu're  remains  no  mow  than  the  recognition  of  the 
perfectly  just  prineipie  that  a  plaintiff  is  entitled  to  no  more 
than  a  satisfaction  or  compensation  from  the  defendant, 
commensurate  with  the  injury  received.  ' 

With  all  due  deference  to  Professor  Greenleaf,  I  have  no 
hesitation  in  saying  that  upon  authority  he  is  wrong,  how- 
ever  right  he  may  be  (and  I  think  is)  on  principle.  To  a 
reflecting  iniiid  llu  doctrine  of  allowing  iiioic  than  a  eoin- 
[H'nsation  lor  tlie  injury  suliered,  in  any  cuse,  .^eeniij  tu  be 
unjust  and  illd^ical. 

The  word  " damage is  derived  from  damnatio,  which  the 
Pandects  tell  us  is  derived  from  deniiwitio.  Tliis  deminutio 
is  to  be  made  good  by  the  interposition  of  the  law. 

Some  very  able  judges,  while  upholding  the  doctrine  of 
punitive,  vindictive,  or  exemplary  damages  as  being  sanc^ 
tioned  by  authority,  have  done  so  very  reluctantly.  So 
Judge  Kyan,  of  the  Michigan  Supreme  Court,  remarked,  in 
the  case  of  Bass  vs.  Chicago  &  N.  W.  R.  R.  Co.:  "1  always 
regretted  that  this  court  ;nlt»j»ted  the  rule  uf  punitory 
damages.  It  is  difticuU  in  piiticiple  to  understand  why, 
when  a  sutlerer  by  a  tort  has  been  fully  com[)ensated,  he 
should  ever  have  anything  more.  And  it  is  equally  as 
difiicult  to  understand  why,  if  the  tortfea.^or  is  to  be 
punished  by  exemplary  damages,  they  should  go  to  the 
compensated  sufferer,  and  not  to  the  public,  in  whose  behalf 
he  is  punishe<l." 

iSueh  sayings  of  eminent  judges  might  be  multiplied.  But 
thus  far  this  court^made  law  has  not  been  changed. 

One  of  the  greatest  objections,  however,  to  the  doctrine  of 
jninitive  damage's,  in  my  opinion,  c(aisists  in  llii;* ;  W'lien  a 
nnm  is  fined  for  the  (•(jiiirni,<-iMii  uf  an  nllcnse.  at  least  where 
the  tine  is  a  heiivy  one,  the  accu.^ation  against  him  is,  as  a. 
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gt'liL'ial  ruk'  in  tlu»  United  States,  first  submitted  to  a  i:raii(l 
jury,  which  in  su]>])(>st^l  tn  carclully  examine  the  uvidenee 
against  him  before  they  hiid  an  indictment.  Tpon  indict- 
ment found,  hi»  case  is  submitted  to  another  jury. 

In  the  trial — ^before  which  he  enjoys,  as  a  rule,  a  lar^e 
privilege  of  jHieiuplorv  ehallenge,  and  is  surrounded  by  a 
great  many  safeguards  denied  to  him  in  a  civil  action — a 
mere  preponderance  of  testimony  docs  not  convict.  His  guilt 
must  be  prove<l  beyond  a  reasonable  doubt.  It  ctuinot  be 
objt'cit  il  tbat  ill  eivil  eases  f(»r  (laiiiaijes  that  |)art  whieli  is 
iutcuded  as  a  pumshnient  is  iivwv  wry  hu  Lr*-  An  examin- 
ation of  the  reports,  both  in  England  and  in  our  country*, 
shows  that  in  a  great  number  of  ca«es  that  part  has  amciunted 
to  many  thousands  of  ilollai-s.  siiliieient  in  many  rases,  if 
given  against  an  individual,  to  ruin  him  and  his  family  for- 
ever. Corporations,  however  (always  supposed  to  be  very 
rich),  have  been  the  greatest  sufferers.  How  often  have 
judgments  of  ten  thousand  and  more  dollars  been  given 
against  railroads  for  some  rufie  or  tortious  eoiuluel  oi'  some 
subordinate  who  had  aeted,  while  in  the  line  of  his  employ- 
ment, willfully,  but  without  their  consent  or  sanction,  and 
often  against  their  direct  instructions?  As  a  general  thing, 
the  sym])athies  of  juri(*s  know  of  mt  bounds,  when  a  toi  l  lias 
Ix^en  committed  by  a  corjMiration  against  an  individual ;  while 
they  are  rather  indulgent  when  the  tortfeasor — ^particularly 
when  made  responsible  for  an  act  of  his  em])loye — ^happens 
to  be  one  of  their  own  elass,  and  when  their  sympathies  eaii 
\jQ  gratified  at  the  exj)ense  of  somebody  elt^e.  But  heavy 
^lamages  have  not  been  fountl  against  corporations  only,  but 
against  individuals  also.  The  formerly  very  common  cHm, 
eon.  cases  in  England  resulted  in  verdicts  amounting  in  some 
ciuse's  U)  twenty  thousand  i)ounds  and  m<jre,  and  heavv 
damages  have  been  assessed  in  our  eountrx  Only  a  few 
months  ago  a  lady  recovered  in  one  of  the  Western  states  a 
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verdict  of  fifty  thousand  dollars  atrainst  a  physician  accused 
of  having  violated  ]]vv  while  under  tlie  influence  of  anes- 
thetics. Of  course  the  crime  conmiitted  was  an  eiiormuu* 
one,  but  he  is  liable  to  be  punished  by  imprisonment  for  Hfe 
for  the  same  offense,  and  will  be  90  punished  if  proved  to  be 
guilty.  The  plaintiff's  injury  in  such  a  case  cannot  be 
estimated  in  damages.  The  fifty  thousand  dollars  will  not 
restore  her.  Her  character  would  have  been  as  well  re- 
established by  the  criminal  conviction  of  the  vile  offender. 

It  is  but  recently  that  the  country  has  been  startled  by  the 
verdict  in  the  case  of  Kilbourii  V8.  Thompson,  the  ser<zcaui- 
at-arms  of  the  House  of  Rep  rest  n  tat  ive.«!,  where  the  phiiutitf 
obtained  from  the  jury  $100,0i)U  for  having  been  confined  by 
Iiim  for  some  weeks  in  a  most  comfoilable  prison,  on  the 
order  of  a  committee.  To  be  sure  they  supjjosed  that  the 
government  would  pay  the  judgment,  but  this  made  no 
difference  as  far  as  the  principle  is  concerned. 

If  it  be  urged  in  iavor  of  punitive  damages  that  there  is 
a  class  of  offenses  which  are  not  liable  to  be  punished  crim* 
inally,  and  where  mere  compensation  would  not  be  enough, 
the  answer  is  that,  at  the  present  time,  such  cases  are  very 
few.  In  fact,  there  seems  to  be  but  one  which  is  not 
generally  cxjnsidered  as  an  oft'ense  agaiii.^jt  the  peace  ol  t;ociety 
in  tlii>  cduntrv,  namely,  slander.  But  evcTi  that  may  be 
made  linablc,  tite  .same  as  libel,  and  it  is  made  a  public  olfense 
in  all  countries  where  the  common  law  of  Kngland  does  not 
prevail. 

It  may  be  argued — and  there  is  some  apparent  force  in  the 
argument — ^that  a  principle  such  as  that  of  allowing  punitive 
damages  in  addition  to  full  compensation,  sanctioned  by  so 
many  able  courts  (and  which  perhaps  may  have,  in  some 
few  caseB,  found  a  resting-place  even  in  some  of  our  statutes), 
and  which  has  been  administered  almost  daily  before  the 
eyes  of  an  intelligent  people,  cannot  be  uiyust  and  illogical. 
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The  answer  in,  there  wa.s  a  tiiiie  when  its  application  was  not 
illogical ;  when  it  was  not  unjust.  No  truer  remark  was 
ever  made  than  that  by  Mr.  Palgrave,  in  his  Rise  and  /¥o- 
press  of  the  English  OomTMmweaUhf  toL  i.,  p.  229 :  **  Man/' 
he  says,  ''never  begins  by  intrcwlueing  any  law  whicli  is  en- 
tirely unreaijonable,  but  he  very  frequently  allows  a  law  to 
degenerate  Into  foUy,  by  obstinately  retaining  it  after  it  has 
outlived  its  use  and  application.'^ 

Goethe,  in  his  Faust,  expressed  this  idea  poetically : 

LawB,  like  inherited  disease,  descend ; 
They  tdyly  wind  their  way  from  age  to  age, 
And  glide  almoirf;  unneen  from  place  to  place. 
Reason  to  nonsense  (^row.s,  a  benefit  to  plague. 
Woe  unto  thee,  that  thou  a  grandson  art, 
Of  inborn  law  to  which  each  man  has  right ! 
Of  that,  unfortunately,  there  is  no  (  [ueHtion/* 

The  fact  is,  this  principle  of  punitive  or  vindietive  dam- 
ages is,  if  it  wuuhl  be  too  iiurIi  tu  say,  a  relie  oi  barbarism, 
yet  a  relie  of  very  priuiitive  times. 

Let  its  origin  be  briefly  traced.  It  took  thousands  of  years 
before  what  we  now  call  a  state  developed  itself.  It  jgjew 
tVotii  thr  fiiinily  into  the  dirpea :  from  tho.se  into  ti  ibcs; 
Irom  the  lribe»  into  peoples.  TIil*  chief  of  the  family  was  the 
giver  of  the  law  and  its  sole  administrator.  This  absolute 
power  has  survived  in  the  Roman  patria  potestaSf  which^ 
nntil  a  rather  late  {period  of  Roman  history,  remaincnl  with- 
uiii  slate  control,  and  extended  t<»  power  over  life  and  <leath. 
The  family  included  .slaves.  This  power  also  involved  the 
responsibility  of  the  head  of  the  family  for  all  the  injurias  to 
other  persons  committed  by  its  meml)ers.  This  followed 
quite  logically  fruiii  his  unlimited  conirol  {>\i  v  his  family, 
and  this  responsibility  lies  at  the  bottum  of  our  doetrii^e  of 
respondeat  snperioTf  which  the  Romans,  however,  never  ex- 
tended  to  all  other  employes  as  we  have  done,  from  what  is 
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iK'lievtMl  to  he  tlire  necessity,  Init  wliicli  extension  is  not 
Imsed  on  strict  reason.  ( )H'ensi^  eon  unit  ted  by  members  of 
one  family  apiinst  those  of  another  were,  if  not  vohnitarily 
compensated,  retaliateci  by  memliei-s  of  the  oft'eiuU'd  family, 
according  to  certain  well  recojjnized  rates  as  to  nearness  of  re- 
lationship, and  so  forth.  \'engcance  was  the  object.  This 
modcofredres«<  is  still  to  be  found  amongst  certain  penjile  living 
in  isolated  countries,  and  not  yet  brought  within  the  pale  of 
civilization.  It  is  the  "  vendetta  "  from  which  our  vindictive 
<lamages  derive  their  name.  When  families  expanded  into 
stirpes  and  tribes,  the  redress  of  serious  offen.'^es  was  taken 
up  by  tht^e  latter.  Civiliziition  has  finally  .succeede<l  in 
superseding  private  revenge  and  private  war.  leaving  at  last 
to  nations  only  an  apjK'al  to  arms,  as  the  last  arbitrament, 
for  no  other  reason  evidentlv  than  that  it  has  thus  far  been 
found  impossible  to  agree  upon  an  international  tribunal, 
whose  judgment  would  find  universal  recognition. 

It  took  centuries — even  where  a  peo])le  had  .succt»cd<.Hl  in 
forming  .something  like  a  state,  amounting  to  our  present 
conception  of  a  .state,  an<l  in  establishing  judges  and  courts 
to  settle  controversies — Ixsfore  a  clear  line  was  estaldi.shed  lie- 
tween  private  and  public  wrongs.  Even  tlie  much  vauntetl 
Roman  law  was  confessedly  very  incomplete  and  confused 
in  that  part  (»f  the  law  which  we  now  designate  as  tlie 
criminal  law. 

By  the  laws  of  the  Twelve  Tables  (303-304,  ab  iirhe  comlUA), 
one  could  kill  a  thief  taken  in  flagrante  in  the  night  time: 
but  if  it  were  in  dav  time,  this  could  only  bo  done  when 
the  thief  resisted  with  arms.  The  same  law,  however,  allowed 
a  private  settlement;  and  if  that  failed,  the  thief,  when  taken 
in  flagrante,  had  to  pay  fourfohl  the  value  of  the  stolen  proj>- 
ertv,  otherwise  onlv  twofold.  On  failure  he  became,  at 
least  for  a  time,  the  slave  of  the  injurinl  jierson.  The  same 
laws  provided  for  mayhem  and  wounding.    Fines  were  pai<l 
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to  the  iujuml  wliich  were  higher  when  the  ottense  was  com- 
mitted against  a  freeman  than  when  against  a  slave ;  but 
even  in  those  eases  private  settlements  were  allowed. 

For  hig}i  crimes  against  the  state,  sncli  a.s  perdneUio,  and 
also  for  murder,  tliere  wa^s  a  strictly  criminal  proceeding. 
In  the  course  of  time  very  many  laws  were  passcnl,  generally 
as  the  occasion  seemed  to  call  for  them,  apdnst  offenses 
which  before  were  not  so  considerefl,  until  finally,  and  after 
the  fall  of  the  Kepubhc  to  tlie  time  of  Jnstiniuu,  we  tind 
lawH  against  most  of  the  transgressions  which  we  now  con-^ 
sider  as  criminal.    As  a  general  rule,  however,  very  many 
offenst^s  conltl  he  compromised,  or  were  pnnislied  In-  tines 
whicli  Willi  t<»  tlir  itijnied  party:  yet  there  wius  always  a 
limit  fixed  by  tlie  edicts,  which  could  never  lie  sur{)assed,  the 
es^iitial  equity  pervading  the  Roman  law  not  allowing 
arbitrary  discretion  even  in  the  most  flagrant  cases.    It  is 
not  surprising,  therefore,  when  even  such  a  highly  refined 
|HK>pie,  as  the  Romans  were  in  tlie  hist  days  of  the  Rej)uhlic 
and  under  its  emperors,  had  not  reached  a  clear  idea  of  the 
difference  between  public  and  private  wrongs,  that  the  Ger- 
manic and  Celtic  tril)es,  which  from  Asia  colonizx'd  Northern 
Europe,  an*l  tinally  invadi  d  and  upset  the  grand  Roman 
Empire,  clung  for  ages  to  their  primitive  customs  springing 
out  of  their 'family  and  tribal  condition,  and  that  the  punish- 
ment of  the  crimes  and  ofTenst^s  was  left  principally  to 
the  injuri'd  person  or  the  family  ami  tril)e.    In  times  of 
peace,  the  executive  power  of  their  chiefs  and  kings  was 
very  much  limited,  and  it  was  a  great  progress  when,  at 
a  later  |>erio<i,  private  retaliation  and  private  war  were 
supersi'ded  hv  legal  composition.    The   di Hi  rent  degrees 
of  homicide  had  their  regidar  prices  witli  our  Teutonic 
ancestors,  and  every  wound  its  market  value,  adopting 
herein  tariffs  similar  to  those  we  find  in  the  laws  of  the 
Twelve  Tables. 
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Tho  state  wa^  weak,  and  the  niude  of  trying  crinifs  ex- 
ceedingly unsatisfactory.  Hence  tlie  law  compelled  injured 
partie^t  to  settle  the  matter  privately  betiu'een  themselves, 
fixing,  however,  a  standard,  thereV>y  preventing  arliitrarv  and 
extravagant  e.'^tiniates  of  injuries,  sueli  as  we  liave  so  often  to 
complain  of.  In  the  codes  and  laws  of  nKHlern  EuTOi)e,  as  a 
general  rule,  damages  are  allowed  in  civil  easen  heyond  the 
actual  injury ;  hut  the  principles  of  the  civil  law  have  heeu 
afiopted,  in  not  allowing  more  tliau  double  or  treble  the 
amount  of  the  tangible  damages  actually  proved.  In  some 
states  the  courts  (generally  consisting  of  several  judges)  fix 
the  pro}>er  limits,  and  in  some  others,  damages  for  wounded 
feelings  and  the  like  :uv  entirely  exeluded.  Hy  the  law  of 
France,  in  any  eriminal  proceeding,  the  party  injured  may 
intervene  and  claim  damages  (damoffea  iniereU)^  and  the 
same  court  passes  on  hoth  cases.  But  the  criminal  convic- 
tion must  precede  the  allowance  of  damages,  which- is  a  eon- 
sider  al)le  safc^guard.  Tiie  juseertainment  of  damages  is  never 
left  to  a  jury.  The  judges  may,  if  they  think  projier,  hear 
additional  testimony  from  either  side  to  that  given,  in  the 
criminal  proceedings  resjieeting  the  damages. 

If  it  is  objected  tbat  ibere  are  souu'  eases  wbere  the  injury 
to  pei-sons  or  property  is  very  slight,  or  in  the  tirst  ca.*H;  not 
physical  at  all,  an<l  yet  of  a  nature  to  produce  great  anguish 
of  mind  or  disgrace  in  the  eye  of  the  public,  and  that  then*- 
fore  eomjH'nsation  could  only  be  very  sligbt  or  nominnl.  tlir 
answer  i.s  that,  in  such  cases  a**  libel,  slander,  or  assault,  tlic 
offender  may  he  criminally  punished,  and  the  severity  of  the 
fine  will  lx»  ample  .«<*iti8faction  to  the  injured  perR<»n.  Tlie 
Roman  law]»uinshed,  from  tbe  earliest  times  of  wbieb  we  have 
any  record,  libel  and  slander  with  severe  penalties;  an«l  tor 
slanderous  wonls  |>ubliely  sung  in  the  .streets,  according  to  a 
law  of  the  Twelve  Tables,  banishment  and  even  sentence  of 
death  could  he  pronounced.    Resides,  there  is  no  ini4U|»erable 
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objection  to  allowing  in  such  cases  some  compensation  for  the 
indignity  suffered^  or  the  shock  to  the  feeling,  looking  uf>on 
such  mental  suffering  as  Wing  tlie  immediate  and  necessary 
cuiibcqiieiiee  ul"  the  actual  j>hy.sical  injury,  linjiiiiij^.  liowcver, 
such  damages  to  a  certain  amount  in  proportion  to  tlie  actual 
damage. 

As  the  doctrine  of  punitive  or  vindictive  damages  has 

sprung  from  judge-made  law,  it  is  not  perceived  wliy  the 
judges  cannot  unmake  it.  There  is  nothing  to  prevent  the 
doing  away  with  it  by  statutes,  providing  that  in  no  case 
punitive  damages  should  be  allowed,  but  that  the  plaintiff 
should  only  recover  just  compensiition  for  the  injury  he  has 
received,  including  such  damages  as  may  immediately  and 
directly  flow  from  the  infliction  of  the  ii^jury.  The  principle 
for  which  I  contend  is  briefly  this :  That  damages  should  be 
a  recompense  to  the  sufferer,  and  not  a  punishment  of  the 
offender ;  that  the  interest  of  the  aggrieved  should  not  be 
blended  with  the  interests  of  society. 

That  the  doctrine  of  punitive  damages,  coupled  with  that 
of  regpcndeat  superior — ^the  latter  carried,  as  it  is  both  in 
England  and  this  eoimtrv*,  to  such  an  ext(  nt  that  the 
employer  is  liable  lor  tlie  wrongful  acts  ot  his  employes, 
although  he  may  have  selected  them  with  the  greatest  care, 
and  may  have  given  them  the  most  ])rop6r  and  minute 
instructions  in  regard  to  their  duties — has  had  a  most 
injurious  eilert  upon  our  profession.  I  do  not  he.^itate  to 
jx)sitively  athrm  that  fifty  years  ago  a  certain  class  of  prac- 
titioners had  to  live  almost  exclusively  on  actions  of  libel, 
slander,  assault  and  battery,  and  the  few  cases  of  stage  and 
f)lh('i"  accidents.  But  now,  wlien  the  loconn>tive  tliiinder<  day 
and  night  over  a  hundred  thousand  miles  of  track  ;  when  our 
cities,  both  large  and  small,  teem  with  all  sorts  of  machinery ; 
when  steamboats  constantly  plough  our  rivers  and  lakes,  the 
<;hapter  of  accident^s  is  unftJiiunately  endless.  Corporations 
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or  wealthy  private  persons  being  usually  heUl  responsible  for 
all  ihotiQ  aeeidentw,  there  is  a  rich  harvest  ofiered  to  a  certain 
class  of  the  legal  fraternity. 

There  is  no  need  of  multiplying  words.  Actions  sounding 
in  damages,  where  large  verdicts  are  the  price  to  be  obtained, 
almost  with  proof,  by  a  stereotyped  speech  fluently  delivered, 
have  always  had  a  tendency  to  lower  the  profession,  and  at 
the  present  time,  owing  to  the  large  crop  of  such  suits,  have 
demoralized  it  to  a  very  great  extent.  Punish  (  liniiiial 
negli;j[eiice  ami  willl'ul  tortious  conduct  by  fines  and  ini- 
prisonmeiit,  and  abolish  punitive  rlamages  in  civil  suits,  and 
a  very  large  antl  daily  increasing  class  of  lawyers,  who  dis- 
grace our  noble  calling,  will  find  their  occupation  gone,  to 
the  great  benefit  of  the  profession  and  the  community  at 
large.  Such  suits,  from  their  very  nature,  produce  those 
gambling  contracts,  where  the  compensation  depends  entirely 
and  exclusively  upon  success — ^a  species  of  stipulations,  de- 
nouneed  at  all  times,  either  by  the  law  or  by  honorable 
custom,  and  holding  out  great  temptations  to  weak  nu  nibers 
of  the  j»i  (»t('s<i(»ii.  inducing  them  to  resort  to  all  sorts  of  means 
to  obtain  a  vi'ivlict. 

In  Great  Britain,  and  even  in  our  federal  courts,  the  danger 
of  unrighteous  verdicts  is  not  so  great,  becau^  there  the 
judges,  by  their  instructions  on  the  whole  case,  exercise  a 
most  wholesome  influence  over  juries,  and  do  not  shrink 
from  setting  aside  unjust  verdicts.  But  it  is  quite  different 
in  many  states^  where,  from  the  fact  of  the  judiciary  being 
elective,  too  many  judges  have  an  eye  on  the  popular  vote, 
and  are  in  most  states  not  permitted  to  instruct  at  large. 
But  the  doctrine  which  has  been  briefly  discuss<Kl  is,  jus  I 
state<l  l)i'tV»re,  wrong  in  jtrinciplc  and  the  tinio  will  sundy 
emnc  w  lu  n  it  will  be  reconsidered  and  aboii.^-hed,  or  at  least 
greatly  modified. 
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TiUeit  of  8tatvie9. 

In  selecting  as  the  subject  of  this  paper  that  of  the  Titles 
of  8t4itutes,  I  have  been  mainlv  influenced  bv  two  consider- 
ations:  1.  The  subject  '^eenis  to  have  received  but  little 
attention,  being  usually  dismissed  by  our  text  writern  with  a 
dubious  and  slighting  paragraph  or  two.  2.  The  topic  is 
extremely  well  defined,  and  may  tlirictoiM  ,  as  I  take  it,  be 
not  impropt  rly  chosen  as  an  example  of  that  natural  proees* 
by  which  legal  princSiples  have  their  birth,  and  gradually 
ripen  into  rules  of  practical  utility,  nowise  foreseen  in  their 
earlier  stages.  In  verv  inany  eases  a  large  part  of  this  pro- 
cess is  lost,  like  liie  |>eolugicui  formations,  in  the  night  of 
time ;  and  in  such  cases  we  can  only  judge  of  the  remote 
part  by  what  has  occurred  within  the  historic  period.  But 
in  the  cai^  of  the  subject  that  I  have  chosen,  the  entire  trans- 
formation or  evolution  lies  within  the  limits  of  modern 
research  singularly  free  from  complication  with  any  neigh- 
boring matter. 

To  the  uninitiated,  every  science  must  largely  appear  a» 
a  collection  of  arl)itrary  rules.  Such  is  especially  the  pop- 
ular conception  of  the  law;  but  those  who  carefully  trace  it^ 
history  and  gradual  development  attain  to  the  important 
fact  that  law,  in  its  highest  sense,  like  all  other  sciences,  is 
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not  made  by  man,  but  is  only  discovered  by  him,  having  its 
origin  and  growth  in  necessities  and  aspirations,  inherent  in 
bis  surroundings  and  in  himself,  and  over  which  he  has  only 
a  very  partial  control.  It  is  this  fact  that  lends  to  the  law  in 
the  eyes  of  its  devotee  its  paramount  interest.  IIi^  perceives 
in  it  a  fabric  elaborated  from  all  tiie  materials  of  human 
knowledge  and  research,  building  the  most  remote  ages  in 
one,  so  enriched  with  the  experience  of  all  time,  so  intimately 
connecttxl  w\\h  all  of  the  enjoyments,  events,  and  duties  of 
life  as  tu  enable  him  to  realize  the  fine  conception  of  an- 
tiquity, that  there  is  nothing  which  relates  to  humanity 
that  concerns  him  not. 

But  it  is  not  my  intention  to  dwell  at  this  time  on  the 
advantages  to  be  derived  from  the  study  of  the  law  in  its 
historical  aspects,  but  rather  to  seek  to  apply  that  method,  as 
consistently  as  may  be,  to  one  of  the  simplest  of  legal  topics. 

It  is  of  course  well  known  to  you  all  that,  until  within  a 
comparatively  recent  period,  the  title  of  a  statute  was  only  a 
name,  having  no  further  signihcance  than  a  mark  of  iden- 
tification, and  that  at  present  such  titles  have  acquired  a 
fixed  place  in  the  constitutional  law  of  a  large  minority  of 
the  American  states 

To  a  casual  observer,  nothing  might  seem  more  arbitrary, 
or  even  capricious,  than  such  a  result;  but  a  very  brief 
review  will  serve  to  show  that  it  is  the  orderly  outgrowth  of 
natural  causes  of  the  most  lastintj  character,  and  wholly 
inseparable  from  the  conditions  in  which  they  take  their 
rise. 

Lord  Coke  commends  certain  statutes  for  being  shortly 
penned  :  and  says  that  "it  was  the  wisdom  of  ancient  par- 
liaments lo  eoinj»i<  Im  iiJ  niueli  mattt  r  in  few  words."* 

Another  eharaeteristic  might  be  referred  to  as  serving  to  dis- 
tinguish the  old  statutes  mentioned.  They  had  no  titles ;  for  it 

^  2  Jmt.  :iO(l,  401. 
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is  said  that  the  title  of  an  act  is  but  a  new  usage,  dating  from 
al>out  the  11th  Henry  VIL*  At  first  the  title  was  usually 
framed  bv  the  clerk  of  that  house  in  which  the  bill  Hi-st 
pu.sc>c(l,  and  it  was  seldom  read  more  than  once.  Beiii^  com- 
monly written  in  red  ink,  these  titles  were  for  a  time  called 
rulnic8.f 

Evidence  might  be  adduced  to  show  either  that  the  clerks 

were  somewliat  (  ait  less  in  the  discharge  of  this  duty,  or  that 
they  did  not  conceive  any  necessary  connection  as  cxi5»ting 
between  the  contents  of  a  statute  and  the  title  or  name  bv 
which  it  was  to  be  called. 

At  anv  rate,  it  is  clear  that  the  courts  could  not  relv 
UfKni  a  title  tlms  affixed  by  a  mere  ministerial  officer 
as  affording  any  evidence  of  what  the  legislature  meant. 
For  the  purposes  of  interpretation,  the  clerk  had  no  special 
advantages  over  those  possessed  by  the  courts;  he  was 
al.Kj  without  judicial  training,  and  witiiout  the  salutary 
influj-Ticr^  derived  from  the  responsibility  attached  to  the 
judicial  office. 

After  the  practice  had  changed,  and  when  titles  had  come 
to  he  affixed  to  lulls  in  the  wav  that  is  customary  at  the 

« 

present  time,  the  courts  cf»ntinued  to  disregard  them  as 
means  of  interpretation.   Chief  Justice  Holt  said  : 

It  is  true  that  the  title  of  an  act  of  Parliament  is  no  part 
of  the  law  or  enacting  ])art,  no  more  than  the  title  of  a  book 
is  part  of  the  book  ;  lor  the  title  is  not  the  law,  but  the 
nunic  or  description  given  to  it  by  the  makers. "J 

Thio  comparison  of  the  title  of  an  act  with  the  name  of  a 
book  was  perhaps  more  forcible  at  the  time  it  was  made 
tiiaii  it  would  be  now;  for  in  the  time  of  Lord  llult  the 
fashion  of  giving  conceited  and  lar-letched  titles  to  books 

♦  1  ^V.  BlackM. 

t  PoulterV  (  "mm-.  11  Kt  j).  '29. 

X  MillH  fv«.  VVilkiiis,  «i  M«hI.  (>2. 
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was  exlrt'inel y  prevalent.   At  any  rate,  the  title  was  regarded 
as  aflbrding  "no  legislative  import.''* 

Gradually,  however,  in  the  development  of  the  law,  titles 
of  statutes  have  come  to  be  considered  as  aids  to  interpreta-  * 
tion,  at  lea,st  in  ca.'ie.s  of  ^reat  doubt.    But  their  ]>o.'^itiuii  as 
sucli  is  (piite  subordinate,  and  is  not  very  well  defined. 

Mr.  Dwarris  admits  that  the  title  is  a  part  of  a  statute  in 
a  po[)ular  sense,  but  will  not  consent  that  it  shall  be  so  con- 
sidered in  a  lecfal  sense.  The  di.stinetion  i>-  nui  luipurtaiit : 
the  only  practical  (piestion  being  as  to  what  weight,  it  auy, 
shall  be  given  to  the  title  in  the  process  of  eonstruetion. 
But  here,  as  in  many  other  things,  it  would  seem  that 
there  is  a  fair  prospect  that  popular  views  will  ultimately 
prevail. 

That  the  title  of  a  statute  may  be  referred  to  in  order  to 
ascertain  the  intent  of  the  legislature,  in  case  of  serious  doubt, 
is  now  well  settled,  both  in  England  and  in  this  country.t 

The  objcn  t  of  the  legislature  is  very  often  avowed  in  the 
title,  as  well  as  in  the  preand)le  ;  and  wlien  the  miud  labors 
to  discover  the  design  of  the  legislature,  it  seizes  upon  every- 
thing  from  which  it  may  be  derived.  In  such  case  the  title 
claims  a  degree  of  notice,  and  will  have  its  due  share  of 
considerution.t 

It  follows  from  what  has  been  said,  that  no  such  reference 
can  be  made  unless  in  cases  of  doubt.  § 

*  .\ttorn»*v  (k'ih  iiiI  kk.  \Vt'\ montli,  Ambler,  *22. 

tStr.ullinvr  'x.  M»»rp»u,  PI«»w.  20:5 ;  Kin^  ih.  Cartwii^hl,  Kin^  rtt.  Marks. 
;j  Kast.  ir,0;  Coln  ii  >n.  Barrett.  (  ul.  VAo ;  Flyim  V9.  Abbott,  10  id.  -i^')t*>  ; 
lliirri>  '    S;in  l'iiuu'is<'«»,  .">i*  ■">•">:•. 

JlVny  (  uiinty  .b-rttTsou  (  ••imty.  1>4  111. '214  ;  People  Ib>limau. 
^•7  ui.  '2'.\4  :  Wil}»er  Paine,  1  Oliio,  :  (  uiniiu  -^  r/*.  Suin^rvisors,  fiS 
Barb.  2S7  ;  Pttiuia  ily  if.  (>\ve>ro.  45  How.  IV  lMU  ;  Flyim  vs.  Abbott, 
Hi  Cul.  :>")S  :  rnitcd  States  is.  Fisher.  2  t  raiu  li,  ;;"»S. 

;  ///  n  Boston  Co.,  .^>1  Cal.  <;24;  r>avi<lsan  rs.  Clayland,  1  H.  .1.  MO. 
Coiuiii.  rs.  Slift-r.  "):;  Pfim.  St.  71  ;  Muliuil  Ins.  Co.  v«.  Stokes,  ^>  Philu.  SO; 
Uaddeu  im.  Colleetor,  o  Wall.  UO, 
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In  Mashaclmst'tts  it  is  lield  ilmt  tlic  title  is  no  part  of  the 
aet :  *  while  the  I'nited  btateb  courts  hold  that  it  is  a  part, 
but  only  a  fonnal  part.t 

111  Ohio  it  is  said  that  the  title,  being  framed  in 
tlie  same  inaiiner  as  tlie  bill,  and  sanctioned  bv  both 
houses  of  the  legislature,  may  be  considered  explana- 
tory of  its  object.  X 

In  Massachusetts  it  is  said  that  where  the  enacting 
part  of  a  statute  is  doubtful,  or  too  general,  the  title 
may  be  referred  to  for  explanation  or  in  restraint  of  its 
generality.  § 

In  Wisconsin  it  is  held  that  the  title  of  a  private  act  must 
be  presumed  to  express  the  subject  thereof  correctly,  and 

that  therefore  it  is  an  ini|)ortant  source  of  information  in 
case  of  ambiguity. li  But  as  the  title  is  seldom  the  subject  of 
special  consideration  by  the  legislature,  it  cannot  be  used  to 
extend  or  restrain  any  positive  provision  contained  in  the 
body  of  the  act.  t  The  evidence  afforded  by  tlie  title  is  but 
slight,  and  the  title  can  never  be  used  to  change  the  enact- 
ing part,  but,  subject  to  the  qualihcation  that  it  is  an  unsafe 
and  unsatisfactory  guide,  it  may  be  referred  to  in  cases  of 
doubt,  as  furnishing  some  aid  in  showing  what  was  in  the 
legislative  mind  :  ft  and  then  the  title  is  no  further  to  he 
reiieil  upon  than  it  serves,  when  taken  into  consideration 
with  the  enacting  part,  to  complete  the  chain  by  which  the 

*  7  I*ick.  455  ;  8  Mete.  429  ;  4  Allen,  \:\ ;  HM>  Ma.s8.  :313. 

t  Hadden  rjt.  (  ollet  tor,  5  Wall.  110 ;  Ogdeu  vs.  Strong,  2  Paine,  584. 

♦  Burpett  rx.  Burnett,  1  Ohio  St.  469. 
Field  rs.  (  iofxlin^',  lOti  Mam.  310. 

II  Xazn»r».  Inn.  Co.,  14  Wi8.  21»5. 

Hiulden  ta.  Collect/)r,  •)  Wall.  110;  (.'uuiui.     Caiii,  14  BiLsh,  rrSy. 
•♦"WilliainH  m.  Williauw,  4  Seld.  5:i"). 

ft  United  8tate«  vs.  Palmer,  3  Whciit.OlO;  Baring  »x.  Erdnuin,  14  Haz., 
Penn.  Reg.  129;  Pu1i8  vt,  Dearing,  7  Wis.  221 ;  Flynn  t».  Abbott,  16  Csl. 
£158;  Barnes  tv.  Jones,  51  id.  303;  Bentley  i».  Rotherham,  46  L.  J.,  Ch. 
284. 
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mind  may  be  drawn  to  a  conclusion  on  the  great  question 
of  the  real  intent  and  design  of  the  act.* 

])Ut  legislative  enactments  are  not  to  be  defeated  oii 
account  of  mistake?^,  errors,  or  omission  any  more  than 
other  writings,  provided  the  intention  can  be  gathered  from 
the  whole  statute.  If  a  mistake  renders  the  intention  doubt- 
ful, the  courts  will  look  at  the  title  and  preamble,  as  well  as 
the  body  of  the  act ;  and  not  until  all  these  lail,  will  the  act 
be  held  mopeiative.t 

Probably  leas  effect  is  given  to  the  titles  of  acts  of  Con- 
gress than  to  the  acts  of  other  legislative  bodies,  growing 
out  of  the  custom  of  Congress  to  in.sert  in  the  same  statute 
tlu"  iii<)>t  iiicoii^iuous  pi-() visions,  having  no  reference  to  tho 
mutter  sixjcitictl  in  the  title.  In  Had<len  vs.  Collector,!  the 
court  cites  a  nunil»»'r  of  acUs  of  Congruais  of  that  kind.  In 
tlie  case  of  appropriation  bills,  it  is  common  in  Congress  to 
insert  a  variety  of  the  most  dissimilar  matters  in  one  bill. 
In  respect  of  these  the  title  must  be  disregarded  wholly, 
each  clause  requiring  a  separate  scrutiny,  and  a  construction 
according  to  its  own  separate  merits.  § 

The  precise  influence  of  constitutional  provisions,  such  as 
will  hereafter  be  referred  to,  in  effect  that  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in  its 
title,  should  have  on  the  title  as  evidence  of  the  legislative 
uiltut,  is  not  well  settled.  In  Kentucky  it  is  held  ilial  il 
has  none:  l»ut  in  Pennsylvania  it  is  held  that  this  constitu- 
tional requirement  lends  additional  signilicaiice  to  the  title 
OS  an  instrument  of  iuterpretatiou.  || 

^United  States  m.  FtHher,  2  Cranch,  386;  1  Kent  Comm.  404;  Smith, 
Btat  and  Connt  Law,  sec».       557 ;  3  East,  1G5. 
t  Nazro  vs.  Ins.  (\>..  U  Win.  2i>5. 

X  .")  Wall  UK. 

7  <)pini"ii^  \tt'»m*>vs  General. 
'1  Coumi.  te.  (  aiu.  14  Biish.  ."):;,"» ;  I't-mi.  K.  It.  Co.  vh.  Hiblft.  <iii  I  Vim 
.St.  1G4;  liby's  Api>cal,  70  uZ.  311 ;  Cuchniu  va.  Librarj*  Co.,  0  Phihi.  492. 
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In  England  the  marginal  notes  of  an  act  of  Parliament 

may  be  referred  to  ar?  showintz;  its  meaning,*  as  well  iis  Uie 
headings  and  divisiuus  of  dillerent  {tortions  of  a  statute.t 

In  New  York  it  is  held  that  the  head-notes  of  subdivis- 
ions of  a  statute  are  entitled  to  more  weight  than  its  title.t 

Mr.  Sedgwick, after  nientionino-  tlie  gmJuul  fhaiige  in  the 
law  in  respect  of  the  iniiuence  oi  titles  on  interpretation, 
says: 

"  It  seems  to  me  on  the  whole,  however,  that  the  original 

rule  is  the  true  one.  The  title  is  rarely  a  matter  of  legisla- 
tive debate  or  scrutiny;  and  though  it  may,  and  doulitlt^s 
does,  give  a  general  idea  of  the  purpose  of  the  act,  still  it 
is  precisely  in  cases  of  nicety  and  doubt  that  it  cannot  with 
safety  be  relied  upon."§ 

The  suggestion  is  ceruuiily  an  acute  one,  as  it  may  well 
be  inferred  that  the  same  carelessness  or  want  of  skill  in  the 
use  of  language  which  would  serve  to  render  the  enacting 
part  of  a  statute  ambiguous,  would  also  |Servade  the  title, 
which  is  usually  the  work  of  the  same  author.  Yet  as  the 
works  of  men  are  commonly  by  no  means  of  uniform  qual- 
ity, cases  may  well  arise  of  doubtful  enactments  annexed  to 
titles  of  extreme  clearness.  The  spirit  of  modern  jurispru- 
dence tends  to  discountenance  general  and  sweeping  rules 
for  discarding  testimony  which  may  result  at  times  in  willful 
blindness.  With  the  manv  admonitions  contained  in  the 
books,  something  may  be  trusted  to*  the  sagacity  and  pru- 
dence of  the  judge,  as  various  cases  may  arise.  It  might  bo 
thmight  that,  as  titles  hjive  such  a  juctariuus  and  uiiiin- 
portant  place  in  construction,  the  di^erence  between  the  rule 

*  Venoar  «9.  SeUon,  2  Gb.  D.  522. 

t  Directors  tw.  Brand,  L.  R.  4,  H.  L.  171. 

X  People  iw.  Molineux,  53  Barb.  15;  S.  C.  40,  N.  Y.  113 ;  see  aliio  Barnes 
M.  Jones,  51  Oal.  906. 

i  Sedgw.,  Stat,  and  ConsL  Law,  51. 
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tliat  excluded  them  and  that  which  admits  tliem  is  but 
slight  ;  l)ut  ill  iiiiUiy  eaMC><  it  must  be  immense,  inr  in  all 
matters  of  intiTjuetation  in  whieli  great  doul)t  exists,  it  is, 
after  all,  the  very  dust  of  the  balance  that  is  decisive. 

One  serious  difficulty  in  giving  much  weight  to  titles  is  to 
be  found  in  the  fact  that  many  of  tiie  titles  of  acts  are  de- 
signed to  conceal  rather  than  to  explain  their  contents; 
devised  with  a  view  to  obtain  the  support  of  careless  or 
conBding  legislators,  who  may  be  induced  to  vote  for  a  bill 
simply  because  'ita  title  recommends  it  as  being  promotive  of 
41  praiseworthy  object.  Statutes  of  this  kind  are  very  com- 
mon— statutes  (if  whicli  it  nn<iht  he  said,  iu  the  language  of 
the  Shaki^pearean  drama,  tiiat  their 

Hang  lofjw?  tUx'Ut  theru.  likf  ji  jriant's  n»l)eH 
Upon  a  flwarrtHli  tliief." — Mocb.,  act  v.,  kc.  2. 

An  instance  of  this  kind  may  be  found  in  a  bill  said  to 
have  been  lately  introduced  in  Congress,  under  the  title  of 
^'A  Bill  for  an  Act  to  reduce  Taxation.**  This  title  wajs 
sufficiently  captivating,  but  on  examination  it  was  found 

that  the  bill,  if  enacted,  would  increase  the  rate  of  taxatiou 
on  every  ai  iicle  ol  taxation  mentioned  in  it. 

It  is  ( Icar  tlud  if  the  courts  could  (juality  laws  procured 
in  this  fraudulent  mnuijer.  by  'softcMiing  tiie  ri^or  of  the  en- 
acting part  of  the  line  (pialities  of  their  titles,  the  real  inteut 
of  the  majority  of  the  legialature  voting  for  them  might  be 
reache<l  in  a  roundabout  way;  but  usually  this  could  not  be 
done  without  giving  greater  weight  to  the  title  than  to  the 
enacting  part. 

In  twenty-five  of  the  states  of  the  Union  an  effort  has 
been  made  to  prevent  this  species  of  legislative  fraud  by 
constitutional  provisions,  to  the  effect  that  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be  expressed  in 
ita  title.    The  language  varies  to  some  extent,  but  the  sub- 
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stance  of  this  clause* in  the  Ck)iistitution  referred  to  is 
apparently  about  tlie  same.  In  two  of  the  states  it  is  limited 
to  local  and  private  acte. 

Speaking  of  tins  constitutional  requirement,  Chief  Justice 
■Gardiner  said  : 

"  Now,  it  is  notorious  that  the  discrepancias  between  the 
headings  and  subjects  of  our  laws  were  so  frequent,  that  a 
coustitulioual  |»rovis{oii  wa8  deemed  necessary  to  jruaid 
against  imposition  upon  a  class  of  1(  L:i>lat()rs  whose  knowl- 
edge of  bills  was  supposed  to  be  gatiiered  principally  from 
the  titles."  * 

As  an  example  of  an  act  *'  more  spacious  than  its  title," 
Lord  Coke  leicr.^  to  the  Statute  of  Uses,  which  "  extends  to 
jointures  and  dowers  of  women.  ' 

The  prevalence  of  the  evil  is  of  a  very  old  date.  On  this 
subject  Mr.  Sedgwick  says : 

"The  evils  which  these  constitui ioiial  provisions  were  in- 
tended to  prevent  are  not  of  recent  date.  Mr.  Barrin<;- 
ton  says  ( Olmrmtione  on  t^aiiUeSf  449) :  '  It  becomes,  indeed, 
impossible,  when  statutes  relate  to  matters  of  a  very  miscel- 
laneoiis  nature,  that  the  title  be  eo-ext('ii>i\ u  w  ith  the  views 
of  the  legislature.  It  is  tlierefore  to  bo  wished  that  such 
acts  of  Parliament  were  distinct  laws,  and  not  thrown 
together  in  that  very  strange  confusion  which  hath  now 
obtained  the  name  of  a  Hodge  Podge  act.*  *'  t 

It  will  be  observed,  huwever,  that  the  device  thus  euni- 
plained  of  is  an  obvious  one ;  and  as  human  nature  has 
undergone  no  radical  change,  at  least  during  the  period 
covered  by  profane  history,  we  might  reasonably  expect  to 
di.scover  tlie  same  evil  existinir  in  other  tiines  and  counirics 
where  written  statutes  were  enacted  by  legislative  asM  inblies. 
We  accordingly  hnd  that  what  is  called  in  England  as  a 

*  Mayor  vs.  Colgate,  2  Kern,  !•>() :  Pt  ople  vs.  iiills,  ^io  >>.  Y.  441). 
t  Sedgw.  on  Stat,  and  Const.  Law,  oo. 
15 
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Hodge  Podge  act,  was  equally  well  known  in  the  'days  of 

the  Roman  Republic  under  the  equivalent  name  of  a 
lex  Hfdurata;  that  long  before  the  foundations  of  the  eomuion 
taw  were  laid,  and  as  early  as»  the  ninty-eighth  \  wir  licfore 
the  be^iiiinini!:  of  the  Christtiin  era,  an  ettbrt  was  nia<if  to 
apply  u  practical  check  to  the  evil  as  it  existed  at  that  day 
in  Rome. 

The  following  ac  count  of  the  matter  is  given  by  a  standard 
historian  of  the  Roman  Republic : 

**  The  administration  of  that  year  was  distinguished  by  an 
act  in  which  both  consuls  concurred,  and  which  is,  therefore^ 
marked  in  the  title  with  their  joint  names.  The  Roman 
peof)le  had  frequently  experienced  the  defect  of  their  forms 
iu  their  iiiiiimer  of  i-iiacting  laws.  L'actious  tribunes  had  it 
in  their  power  to  carry  motions  by  surprise,  and  to  pas^«  in 
the  same  law  a  variety  of  cbuise^.  and  by  obliging  the  peo- 
ple to  ]>a.s8  or  reject  tlie  whole  in  one  vote,  fre<jueiitly 
obtuiuedy  under  the  favor  of  some  ijopular  clauses,  acts  of  a 
very  dangerous  tendency.  To  prevent  this  abuse,  it  was 
now  enacted,  upon  the  motions  of  the  cou.^ul8  CsBcilius  and 
Didius,  that  every  proposed  law  should  be  made  public  three 
market-days  before  it  could  receive  the  assent  of  the  people^ 
that  all  of  its  different  clauses  should  be  separately  voted,, 
and  that  it  should  be  lawful  for  the  peojile  to  pass  or  reject 
the  wliule  or  any  part  of  it.''  *  Such  wa.s  the  preventive  then 
applied. 

Whenevor  a  law  was  voted  in  \  iohition  of  these  provisions, 
it  was  decreed  by  the  Senate  to  be  void.  Thus  we  learn  from 
the  oration  of  Ci<*cro,  pro  domo  «iia,  that  the  laws  of  Donsus- 
were  annulled  on  that  account. 

Though  we  possess  no  detailed  report  of  the  effect  of  these 
limitations  on  legislative  power,  we  have  reason  to  suppose 
that  they  were  highly  beneficial,  as  we  find  that  many  years 
^Fergiui  in,  Hist.  Roman  Republic,  book  L,  ch.  0. 
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aluruani?.  vvht-ii  the  H<  |»ul>lic  \v;i?*  U'injj  wjiste<l  iUi<l  niiiicd 
by  the  com  I  »i  I  KM  I  actinii  of  t(Min  ption  hikI  prrsoiial  Miiil>itirm, 
Ciceri).  in  a  letter  to  a  triend,  iiieiitiont'd,  aiiuuig  tlie  mure 
portentious  evils  that  were  beginning  to  prevail  in  the  state, 
a  nejileet  of  the  Cfecilian  an<l  Didian  hiw.* 

The  author  of  the  provision  in  the  American  coivttitutionB 
designed  to  affect  a  like  object  and  to  produce  a  reformation 
in  the  titles  of  statutes,  is  said  to  have  been  General  James 
Jacbon,  of  Georgia,  a  man  renowned  in  his  day,  both  in 
war  and  in  peace,  but  whose  name  is  no  longer  known  save 
to  readers  of  histor}'.  This  provision  was  suggested  to  him 
by  a  1  mud  that  \va.s  perpitrated  in  171'o,  by  and  up(»ii  the 
legislatuif  of  Cieor^na,  l>v  wliirh  a  grant  nf  land  was  pro- 
cnre<l  to  a  few  nnprineipled  peisons,  containing,  to  luse  the 
w(»rd«:  of  Jackj«m  Iiiini*«if,  "more  square  miles  of  unlocated 
temtorj-  than  either  of  the  (lerraan  prineijudities,  ami  of 
greater  extent  than  some  European  Icingdoms."  Jackson, 
who  wast  at  that  time  a  member  of  the  United  States  Senate, 
and  who  was  well  acquainted  with  the  theories  of  constitu- 
tional law  tlieii  prevailing,  wrote  a  series  of  letters  in  which 
be  denounced  this  grant  of  land  a»  being  uneon^titutional. 
Being  afterwards  Governor  of  Georgia,  at  tlie  time  the  con- 
vention was  hehi  that  formed  the  Coiisiitution  of  1708.  it  is 
^ifl  that  it  was  upi>ii  his  siigge^stiou  that  the  clause  provid- 
ing that  no  law  sliould  emhrace  more  tlian  one  subjcrt, 
which  shouhl  be  expresse<I  in  its  title,  was  for  the  first  time 
introdnced  into  an  American  oonstitution.t 

Tbo  act  which  gave  rise  to  this  measure  was  particularly 
obnoxious.  It  contained  nothing  to  recommend  it,  and  it 
incurred  additional  odium  by  the  elaborate  hypocrisy  of  its 
title,  which  was  as  follows : 

**An  act  siuppleraentary  to  an  act  for  appr-  'priating  a  part 

*  Kp.  Ad,  Att.  ii.  !». 

t  Mayor  vs.  siiate,  4  Ga.  20 ;    Ga.  21. 
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of  the  unlocatiHl  torritorv  of  the  stiitc  for  tlie  paynu'nt  of  the 
late  state  troops.  aii<l  for  other  pur]M>ses  therein  iiientiomsl, 
iU'rlaring  the  right  to  the  una]»pr<jpriate<l  territory  thertH)f, 
for  the  ]>roteeHou  au<l  support  of  the  frontiers  of  tliis  state, 
and  for  other  purposes  therein  mentioned.''  Tt  \v\\\  he 
observed  that  there  was  nothing  in  tlie  title  of  tlie  act 
but  indications  of  an  eager  regard  for  ifiiportant  ]»id»lie 
interests ;  and  yet  it  contained  nothing  more  than  an 
urdihislnng  sclienie  of  public  plunder. 

The  language  used  in  the  diti'erent  .««tate  constitutions  is 
not  precisely  alike,  but  the  meaning  serves  to  Im?  alK)Ut  the 
same.  In  some  of  the  later  constitutions  the  word  "object" 
has  been  inserted  in  j)lace  of  "  subject ; "  but  the  courts 
have  not  indicated  any  difference  in  the  purposes  Iiad  in 
view.  In  two  of  the  states  the  provision  is  limited  to 
private  and  local  acts. 

In  Ohio  it  is  held  that  the  provision  in  question  is 
directory  merely,  and  that  an  act  passed  in  violation  of 
it  is  not  void  on  that  account.* 

In  California  a  like  decision  was  made  at  an  earlv  dav;t 
but  some  doubt  has  been  thrown  on  this  ruling  by  later 
decisions  in  the  same  State.]: 

In  all  the  other  states  it  is  held  that  the  provision  is  man- 
datory, and  that  a  failure  to  comply  with  it  renders  an  act 
void. 

It  might  seem  to  be  quite  impossible  to  decide  what  is 
"  one  subject,"  and  to  say  where  any  one  subjec-t  begins  and 
ends,  seeing  tliat  all  the  branches  of  human  knowledge, 
and  particularly  all  the  branches  of  the  law,  run  into  each 
other  by  insensible  gradations,  and  are  connected  by  innu- 
merable analogies;  and  since,  on  the  other  hand,  any  subject 

*  Pim  m.  Nicholson,  (i  Ohio  St.  176.     f  Wa>*liin>rt.<n  r*.  Pajje,  4  Tal.  .TS8 
JT*ieqx>nt  vs.  Cn>in'h,  10  f'al.  ru.^;  Colien  vs.  Harrett.  5  id.  I'J") ;  Flynn 
rj».  AblMitt,  10  id.  '.ioS  ;  Barnen  vs.  Junes,  ol  id.  303. 
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in  the  law  may  be  analyzed  and  reduced  to  many  separate 
and  iiKlependent  topics.   The  question  of  identity'  is  one  of 

the  standing  puzzles  of  inetaphysies.  Hut  tlie  law  is  cmi- 
ueutly  praetieal,  pos-^essing  methods  peculiarly  it^  own,  by 
reasrin  of  wliieh  it  claims  to  rank  as  an  independent  science. 
Hence  it  is  that  very  little  difficulty  has  been  experienced  In 
the  construction  of  this  pro\nRion,  though  at  times  itn  up]  li- 
caiioii  lias  given  rise  to  duubl  and  dissent. 

But  in  one  case  its  object  was  uppareatiy  nusconceivedy 
and  ill  sucli  a  way  as  apparently  to  im|M)se  on  &s  accom- 
plished a  jurist  as  ThecMlor©  Sedgwick.   The  Supreme  Court 

of  Lou  i-i;m:i  said  : 

*'The  title  of  an  act  often  utlbrds  no  clue  to  it^  contents. 
Important  general  principles  were  foun<i  place<l  in  acts  pri- 
vate or  local  in  their  o^ieration.  Provisions  concerning 
matters  of  practice  or  judicial  proceedings  were  sometimes 
includufl  in  the  same  statute  wiih  matters  entirely  foreign  to 
them ;  the  result  of  which  was  that  on  any  imi>ortant  sub- 
ject the  statutes  had  become  almost  unintelligible,  as  they 
whose  duty  it  had  been  to  examine  or  act  under  them  can 
well  tej«tify.  To  prevent  any  further  accunmiatiuu  to  this 
cliaotic  mass  was  the  object  of  the  con.stitutioimi  provision 
un<ler  consideration.* 

Mr.  Sedgwick  refers  to  this  passage  with  approval.t 

Hut  as  reliance  in  searching  for  the  contents  ot  statutes 
is  had  upon  indexes  rather  than  upon  their  titles,  it  would 
appear  that  the  inconvenience  thus  mentioned  was  a  matter 
of  minor  consideration,  hardly  recjuiring  of  itself  the  inter- 
position of  a  constitutional  restriction. 

All  the  other  <lecisions  concur  in  referring  to  more  im- 
portant objects  to  be  attained.  One  of  these  was  to  prevent 
the  uniting  of  various  subjects,  having  no  necessary  or  nat- 

*  Walker  ry.  (  aMw.-ll,  4  La.  An.  'JUS. 
T.St^w.,  sua.  aud  Cousl.  Uiw,  .">19. 
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ural  connection  witli  cadi  other,  in  one  bill,  for  the  jmrporse 
of  comhining  varirms  pecuinarv  interests  in  snpport  of  the 
whole,  which  c«)uld  n<»t  be  ciunbined  on  an}'  one  by  it?<elf :  * 
to  prevent  grafting  npon  snbjects  of  great  pul>lic  Ix^netit 
and  importance,  foreign  and  pecuinarv  niattei*s  for  local  or 
seltish  purposes. t 

The  end  thus  sought  to  be  suppressed  is  known  among 
American  j)oliticians  as  "log-rolling" — ^a  term  said  to  have 
originated  with  the  lumbermen  of  the  state  of  Maine,  wlio 
used  to  assist  each  other  by  turns  in  their  labors.+ 

Rut  another  and  e<|ually  imj>ortant  object  was  to  ])ut  an 
end  to  the  practice  of  misleading  legislatoi*s  and  the  jniblic 
by  delusiw  and  fallacious  titles — a  practice  sliown  to  be  pro- 
ductive of  incautious  and  fraudulent  legislation.?} 

Considerable  stress  is  laid  on  the  importance  that  exists 
that  the  public  shall  be  advised  of  wiiat  is  g<»ing  (»n  in  the 
legislature  before  final  action. ||  Under  this  provision,  if  a 
statute  have  no  title,  it  is  void,  S)  if  they  embrace  two  or 
more  subjects,  whether  they  are  expressed  in  the  title  or  not.  ** 

It  is  not  a  valid  objection  to  a  statute  merely  that  some  of 
the  .sections  are  civil  and  some  are  [K'nal  in  their  character  :  +t 

•Connor  vs.  Mayor.  1  SeldiMi,  2S.">,  -jirA. 

t  Da vi8  r*.  State.  7  M<1.  1'>1  :  PiM.pU-  vs.  Mahanrv.  i:j  Mi«  lt.  4!>4  ;  Hevlin 
Vf.  Mayor,  iul  N.  Y.  I.!;  rx.  State.  24  In»l.  L'S;  People  »vt.  Hriw.'K,  rn> 

N.  Y.  5r)8;  Smith  »x  ("oniiii..  H  Hjjsli.  Ill;  Hurroujrlis.  IMih.  Soe.  421. 

J  Ttartlett's  Dirt,  nf  Aiin'rirnuhm*. 

JSedjrw,.  Stat.  vS:  (  <uist.  I^iw.-Vi;  Boy«l  v».  .Manama.  !M  U.S.ft4J» ;  People 
w.  BriKP<.  N.  Y.  vSS;  DaviH  rn.  State,  7  M«t.  1'>1  :  lliiiirle  State,  24 
Ind.  JS;  People  r*.  Malianey.  l.l  Mieh.  4i>4. 

II  New  York  Hrld^re.  in  »r,  72  N.  Y.  ■">;»:»;  Devlin      .Mayor,  (»:{  id.  \'.\. 

T  Binz  rn.  WvU'V,  Si  HI.  2SK. 

•*  People  r>.  Denahy.  2<)  Midi.  :14!»:  lliiid  »>.  Hi»v.  10  BuHh..")28;  Yea^vr 
tjj».  Weaver,  »>4  Penn.  St.  42'>:  (ia.xkin  in.  .Mt  ek.  42  .V.  Y.  1HI5;  People  m. 
8npervif<on«.  AW  .\.  Y.  Id;  Murray  r*.  New  York.  11  .1.  and  Sp.  1»>4; 
ThoiiiasHou  vs.  State,  l')  In<l.  44W;  Davis  rn.  State.  7  Md.  I  ">1. 

ttThoinaHsi.n      .State,  lo  Ind.  AAW. 
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but  if  the  title  relate  only  to  a  civil  proceeding,  a  section  re* 
lating  to  a  criminal  proceeding  is  void.* 

An  act. having  one  main  object  in  view,  properly  expres«»ed 
in  it;^  title,  may  iiii  ideutally  afiect  or  proinuiu  others  not 
therein  expressed.  It  would  be  impossible  so  to  legislate  as 
to  prevent  this  conseqaence.t 

If  the  provisions  of  the  act  are  of  the  same  nature,  and 
come  letritimately  under  orn'  ireneral  denoniinjition,  or  have 
-one  general  object,  the  act  is  not  uuC'Oiislitutional.J 

It  is  no  objection  that  the  title  is  needlessly  particular  in 
stating  details  by  naming  several  things  as  embraced  in  the 
statuu .  if  tliL'v  are  all  related  to  each  oilier:  unnecessary 
words  being  .surplusage,  which  will  not  viiiate.ij  And  it  is 
no  objection  that  a  matter  more  logically  belongs  to  a  sub- 
ject different  from  that  which  constitutes  the  main  burden 
of  the  act,  or  that  it  might  more  properly  constitute  the 
subject  ot  a  separate  act,  if  tliere  is  really  a  natural  or  logical 
connection  between  the  title  and  the  diU'erent  parts  of  the 
act.||  But  though  the  main  object  of  an  act  be  within  the 
limits  of  this  clause  of  the  Constitution,  yet  it  ma3^s]n  against 
it  by  including  a  subject  of  the  same  characti'i-  a-  tlial  ex- 
pressed in  the  title,  but  so  much  more  general  and  sweeping 
^  to  be  apt  to  mislead.^ 

But  the  chief  difficulty  occurs  upon  the  clause  requiring 
the  subject  or  object  of  the  statute  to  be  expressed  in  the 
title.    On  this  point  a  good  deal  of  latitude  is  allowed.  Of 

*  Stat«-  m.  \Vil»*<m.  7  Ind.  ol«.  t  Tmllix-k  vg.  Kccles,  20  Texas.  71>2. 

J  Stale  m.  County  .Judjfe,  2  Iowa.  284;  S.  M.  Ins.  Co.  tra.  .New  Y«»rk,  5 
-Sandf.  10:  AuHtin  V9.  G.  C.  R.  U.  (  o.,  4.»  TexaH,  2(17. 

^Greatun  w.  Gritfin,  4  Abb.  Pr.  N.  S.  aiO;  AVin«.mi  U.  H.  (\k  ivj.  WA- 
dron.  11  Minn.  515;  DaxHs  vs.  Woolnontrh.  H  Iowa,  104;  iiunter  vs.  l>ale 
Co.,  44  Ala.  txiU;  State  vs.  Bowei>.  14  Iml.  1!»5:  Fa  Hoy  vs.  I»n\vr.  4%  Ala. 
-324  ;  Bridgford  vs.  Hull,  IH  La.  An.  211 ;  ex  parte  Lpsbaw,  45  Ala.  SM. 

II  Hingle  vs.  Stat^j,  24  Ind.  28. 

^  Smith  m.  Mayor,  7  liobt.,     Y.  liK>;  People  i».  0  Brieu,  38  N.  Y.  1U3. 
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courine  the  statute  is  always  upheld  in  all  doubtful  cases; 
every  reasonable  intendment  being  made  in  favor  of  the 

proc<'«Mlii)t^s  of  the  legislature,  it  not  being  presumed  in  any 
Ciist  (hut  it  luis  violated  the  Constitution.* 

The  constitutional  requirement  should  receive  a  reason- 
able and  not  a  technical  construction,t  and  no  unnecessaxy 
re^strietion  should  be  placerl  on  legislative  aetion.J 

The  courts  cannot  enlarge  tiie  seupe  of  the  title,  but  will 
construe  liberally,  so  as  to  sustain  all  the  provisions  of  the 
act  not  clearly  beyond  the  puBview  of  the  title  ;§  and  they 
will  not  adopt  such  a  construction  as  will  cripple  legislation 
by  prohibiting  the  insertion  of  matters  not  speeilieally  ex- 
pressed in  the  title,  but  which  are  necessary  to  the  full 
accomplishment  of  the  object  so  expressed.|| 

It  is  not  necessary  that  the  title  of  an  act  should  be  a 
complete  index  or  synopsis  of  its  contents  it  is  only 
necessary  that  it  fairly  give  notice,  though  in  Lfciural 
terms,  of  the  subject  of  the  act,  so  as  reasonably  to  lead  to 
an  inquiry  into  its  body.** 

Neither  is  it  required  that  it  should  set  forth  the  st^fjarate 
provisions,  or  the  details  by  which  its  objects  are  lo  be 
accomplished.tt    The  particular  manner  in  which  the  objects 

*  Stnte  ('. .iimiK^i.tneix.  2*}  Ind.  22 ;  Gillesj>ie  vs.  State,  9  id.  ;i^0; 
MilU-r  If.  Mate,  i)  Uliiu  i^t.  47'> :  IVujsle  >.  I'.riL'irs,  N.  Y.  .V>8  ;  Kcrriiran 
vs.  Fnrc<»,  S'_>        !»>*>;  '""^  id.  SI  ;  ( 'tuiiiiics  is.  SujKTvii*on*,  ♦iit  B;irb. 

287  :  Tuiiiprlly  » *  Owovtv  4.'>  How.  TV  '2\U :  Middleton,  ex  parte, 82      Y.  199. 

f.Iolui'-i'n  /  >.  Mt'tr..  Ky.  .'>{i9. 

X  Sinitli  '■>.  (  ..niiii.  ^  r.n^li.  111. 

$  l-iii'l  Coal  «  ...  r.v.  I'.n  w  n.  1.'^  Bush,  ♦l*^  :  McXeill  '  •>■.(  ^  «iiun.  12  idL 
732;  « •i'liiiiiL"^ '  >.  ""Mil  A  lit' 'iiio.  47  Te\:i-.  Vis;  K.  iljiiison  >s  <tatf, 

I  State  r.«.  Siuail.  11  Minn  524:  Boyd  t\*.  .\labaiiia.  ^'4  i  .  >.  »i4!». 

^  Comm.  (  V.  (»ir.  II.      I'l  tin.  .<t.  22* > ;  Martin      Hi-'Mrli,  »;  ( ta.  21. 

**  .VUeiilieny  lloiurV  .Vpi-i-al.  77  B«'!i!i.  St.  77:  Statr  Liur  l\.  K.  Co.'g 
ApfM'ul.  iil.  4'2^»;  Mauch  Claink  i.v.  .Me<iec\  :>>  lut,  272;  Juhnfion  ft. 
Peoplr.  s:;  111.  4:n. 

tt  rev»i»le  vs.  \m\m\ukx\      liurb.  177;  8.  C.  41  N.  Y.  12:>;  People 
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of  a  Statute  are  to  be  accomplii<hed  necil  not  be,  and,  indeeti^ 
cannot  be,  expressed  in  the  title.*  If  the  title  expresses  a 
general  purpose,  all  matters  fairly  and  reasonably  connected 
Avith  its  acconiplislunent  arc  germane  to  tlic  title,  and  need 
not  be  specifically  expressed,t  although  not  verbally  indi- 
cated by  the  titlcj  The  title  need  not  be  exact  in  all 
respects? ;  nor  anything  more  than  a  brief  statement  suffi- 
cient to  indicate  the  nature  of  the  a(  t.?? 

The  relationship  between  the  diticrent  provisions  of  the 
statute  and  the  title  need  not  be  direct ;  ||  all  that  is  required 
is  that  they  shall  not  be  foreign  from  the  subject  expressed 
in  the  title.T 

The  constitutional  clause  in  qut^tion  does  not  assume  to 
divide  and  clasHily  the  law  under  particular  heads  or  sub- 
jectfl.   That  is  a  power  left  to  the  legislature,  to  be  exercised 

according  to  its  discretion.  It  only  requires  that  tlie  subject 
expressed  .shall  be  reasonably  specific,  or  such     to  indicate 

Cominisrioners*,  47  jV/.  oel  ;  I  "m  tt  t  iiUi  Street,  i»  rc,  '^^  id. ',MV.i :  SIvarp  vh. 
NVw  VMrk.:n  Barb.  .'>72 ;  Ilan  is  r...  New  Ynrk,  N.  V  ".'.»'.»:  iH  vlin 
.\«.-v\  "i  'Tk.  '■..')  '■'/.  People  if.  Will.sea,  <)<*  ifl.  ;  Kfiji_Mii  '  v  Force. 
id.  381  ;  Hurlburt  tv».  Ihtukh,  <»7  id.  .'><iH  ;  ( tlovcrHvillf  m.  \\t>\sv\\,  7<»  id. 
287;  I*arkinsf »n  r.«.  State.  14  M<1.  1H4  ;  San  Antonio  vm.  I^me,  152  Texas, 
4<>.'* :  Ha<:L':iril  r.^;,  Ihiwkiiih,  14  hu\.  2*.>1» ;  Bran. Ion  rn.  State,  Uiid.  197; 
tn  rr  Ast-.r.  'xi  X.  Y.  :i<>7  ;  Sun  Ins.  Co.  rn.  Mayor,  S  N.  Y.  2.">L'. 

*  (.'oUinH  rx.  Henller^on.  11  r.iLsli,  71> ;  San  Antonio  vh.  Meliatly.  'm;  r  s. 
31  o  :  San  Ant^  iniot>«.  i^ine,  'A'J.  Texas,  4e.'> ;  Mayer  i  s.  ( 'nhalin,  >  Sawyer.  :i")7. 

T  IN-i.j.le  liriL'irf.  •">()  N.  Y.  55.'] ;  People  vs.  ( '(»jiinii>sii 'tuMs,  53  ]?:itl>.  70  ; 
Wen/ler  r.*.  I'eople.  .')S  \.  Y.  51rt  ;  People  Alorj^aii.  tV/.  <»7!> ;  I'l'  iple  rn. 
Banks.  ^7  id.  'ii'tS  ;  pnrtr  New  Bridge,  72  id.  527  ;  Burke  1*.  Moiirt>c  Co., 
77  III.  »il<i  ;  <  iitklinp*  r<».  San  Ant'»n!o.  47  Texas.  54S. 

X  Igoe  r.^.  State,  14  Tnd.  2:;!t ;  ( ;rub»>h  is.  State,  24  id.  2J»5. 

?  ParkinN<in  m.  State,  14  Md.  1h4. 

fi  PhillipH  vs.  Co%in-lon  Bridge  Co.,  2  Mete.  Ky.  222. 

•[  Howland  Coal  Works  f  W  >\\  n,  \'\  Bush.  f»Sl  :  Phillip'^  Brid>;e  Co., 
2  Mete,  Ky.  222;  Lonipville  Tmi n]»ik<'  Co.  vs.  liallard,  1*>S;  «  liile^.  r/». 
Drtike,  id.  15();  John.H«»n  »  .".  Hiirunii.s  .3  id.  "i'iU ;  McKeyiioldfi  ns.  Suiall- 
hoube,  8  Buush,  447 ;  Allea  vs.  ilallf  14  id.  SO. 
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a  particular  brandi  of  legislation  or  ht'a<l.  uiuU'r  Mliicli  the 
provisions  <if  the  act  niav  be  reasonublv  looked  for.  The 
legislature  is  not  subject  to  judicial  control  in  respeet  of 
form  or  mode  in  which  the  subject  of  a  law  shall  be  ex- 
pressed.   If  it  is  expressed,  the  courts  are  satisfied.* 

The  courts  do  not  re([uire  great  accuracy  in  descriliing 
the  objects  of  the  bill  ;  although  the  words  use<l  may  in>t  be 
the  most  api>roj>riate  to  describe  them,  yet  if  they  can  be 
brought  within  the  title,  and  it  is  not  misleading  in  its 
character,  the  act  will  hold  good,t  and  the  degree  in  which 
each  provision  relates  to  the  .subject  expressed  in  tlic  title  is 
not  material,  if  each  legitimately  tends  to  the  accomplisli- 
nient  of  the  general  j)ur]»ose.4: 

Hut  the  title  niu-st  attord  reasonable  infonnation  of  the 
subject  of  the  act — the  subject  nm.st  be  cognate  with  it  ?; — 
and  the  connections  l>etwccn  the  dittcrent  parts  of  the  stat- 
ute and  tlie  subject  expressed  in  the  title  nnist  l>e  a  real  one, 
and  not  incidentid  merely.|| 

Hut  as  the  question  always  is  as  to  whether  the  title  is  of 
a  kind  to  mislead  a  legislator  or  the  j»ublic  as  to  the  nature 
and  design  of  the  statute,  no  precise  rule  can  be  laid  down 
that  will  always  determine  what  bills  and  titles  come  in 
conflict  with  each  other;  and  mucli  is  left  for  the  consider- 
ation of  the  court  in  each  cjise  as  it  may  arise.T 

When  a  .statute  purports  to  aimeml  .several  prior  statutes, 

•Bright  VK.  McCiiUouph,  27  lud  22^;  IVopI*.  vs.  BankH.  (?7  N.  Y.  .">72: 
JIiirrinut"n  /«.  \Van«H  2:5  Mi«  Ii.  3H«t ;  Tuttlc  i  a.  .Mnnit,  7  .Minn.  -MiS. 

fConini.  VM.  Green,  .>8  l*enn.  St.  22<i ;  IVupk*  vs.  Mi-Cullou),  I  N«b.  182; 
Mayor,  ex  parte,  'Ml  N.  Y.  507. 

X  Ej-  parte  Mayer,  50  N.  Y.  5(»7  ;  IVi»pIf  rx.  Horhester,  »<i.  52«>;  I*ei»ple 
■Tf.  MrijruH,  id.  .Vili;  ex  parlr  \"nlkrnin>r,  52  id.  ii50 ;  Sullivan  v».  New 
York.  5:{  id.  (i52 ;  ex  jutrte  Van  Antwerp,  5H  i</.  2<il. 

4  I*e<»j»le  rtt.  Institution,  71  III.  22ti;  SrluiU  rn.  Nurri.-itown.  (J  Leg.  Gaz.  157. 

||<)*I)on<.hne  »>.  .\ikin.  2  Ihivjil.  47!». 

1'Titn  <>.  HuHal...  S2  N.  Y.  211. 
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alterations  of  them  by  excisions,  additions,  or  substitutions 
<sreate  no  discrepancy  between  the  title  and  the  act.*  So  an 

act  entitled  "act  to  amend"  a  former  act,  and  containing 
nothing  not  germane  to  the  act  amended,  is  valid  :t  Init 
such  an  act  cannot  embrace  any  matter  not  expressed  in 
the  title  of  the  former  act4  But  if  the  title  of  the  original 
act  is  sufficient  to  embrace  the  provisions  contained  in  the 
amending  act.  it  is  uiiMuce^sary  lu  incjuire  whetlier  the  title 
of  the  amending  act  would  of  itself  be  suflicieixt.§  But 
the  titles  of  both  acts  may  be  looked  to  in  a  proper  case.|| 

A  new  statute  on  the  subject  of  an  old  one  may  properly 
contain  a  clause  repealing  it,  though  such  repeal  is  not  indi- 
cated by  liie  title.t 

When  the  title  contains  an  obvious  mistake,  which  could 
not  have  misled  anyone,  the  act  will  not  be  held  void,**  and 
a  mistake  in  the  title  of  an  act,  as  approved  by  the  governor, 
will  not  invalidate  it.  if  it  was  eoiicct  a.s  pa.ssed,  and  the 
m ista ke  was  not  n i isl ead i ng  in  i ts  cha racter, tt 

It  is  not  required  that  a  bill  shall  preserve  the  same  title 
through  all  its  stages  in  both  houses,  and  any  slight  change 
thus  made,  not  aifecting  its  obvious  nieaninc:,  will  nut  in- 
validate the  law.Jt  If  the  title  is  changed  alter  the  hill  has 
passed  one  houKe^  and  before  it  is  sent  to  the  other,  this 
-change  will  not  avoid  the  act,  if  the  title,  after  the  change,  is 

■*  Robins. Ill  rs.  L:ine,  Itt  <      '{37;  Hill  vn.  Coiujiiissii >nrn<.  22  (V/.  2o:{. 
.  +  S\vart\v*»wt  t'«.  Micliijian  K.  K.  Co.,  24  Nfifh.  :W.t ;  Hiin  iiivrton  WuiuI-n 
'2ii  id.  :iHo;  Austin  rx.  (i.  (\  H.  R.  Co..  45  Texas,  2;><i;  State  lAiw.  li.  K.  Co's 
ApiH»al,  77  Venn.  >t.  42l»;  Church  stm*t  in  re.  54  id.         Dowey'H  Ap|>eal» 
72  id.  102;  Barton  »>.  PittHbury,  4  H  re  water,  ;i73. 

*Ciiih's  rs.  Mouroe,  4  Mete.  Ky.  75. 

<k  Bnintl'tn  rn.  State.  1<»  Iiid.  107;  State  vi.  Buwer»,  14  id.  Ido. 

II  Joneavs.  Maynr,  25  (  hi.  HIO. 

Gabbert  v.^.  .leff^-i^-.nvilU^  K.  li.  Co.,  11  lad.  365. 
**  ( iilbert  r.s.  lielclier,  1  Buhii,  145. 
tf  l*eopl«'  VK.  Suj)er\*i8orH,  IH  Mich.  254. 

XX  Walnut  vs.  Wad^,  lOJ  U.  fci.  UU:J;  Plumuier  t*.  i'eople,  74  111.  atil. 
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sufficient  to  call  the  attention  of  the  latter  tn  dif  provision* 
of  the  bill,  the  title,  both  before  and  after  the  change,  being 
sufficiently  specific  for  that  purpose.* 

In  the  absence  of  proof  by  the  journals,  it  will  be  presumed 
that  the  title  of  the  bill  as  passed  was  the  same  as  appeals 
by  the  act  as  passed ;t  and  when  it  appears  by  the  journals 
that  a  bill  was  amended  by  strikinjr  out  all  after  the  enact- 
ing clause,  and  inserting  a  new  it  cannot  be  presumed 
that  the  matter  inserted  was  upon  a  (litlcic  iii  subject  from 
that  stii(  ken  out.  pspcoially  wljt-n  the  nuiller  inserted  is  con- 
sistent with  the  titli)  borne  by  the  bill  both  before  and  after 
the  amendment. I 

it  is  well  settled  that  when  a  part  of  a  statute  is  uncon- 
stitutional, because  not  expressed  in  the  title,  the  courts  are 
not  authorized  to  declare  the  remainder  void,  unless  the 
various  provisions  are  ho  connected  in  subject-matter,  means, 
or  {nirpose,  that  it  cannot  be  presumed  that  the  legislature 
would  have  passed  the  one  without  the  other.S 

Hut  when  tlie  act  is  c(mipused  of  a  number  of  discordant 
and  dissimilar  sulyects,  so  that  no  one  can  be  clearly  recog- 
nized as  the  controlling  or  )M  iii<  i]»al  unc,  ihc  whole  law  is 
void  :||  and  if  the  purpf»se  ol  the  act  is  t<»  acconijdish  a  single 
object  only,  and  some  of  its  provisions  are  void,  the  whole 
net  iinist  fail  unless  then*  be  sufficient  remaining  to  effect 
that  tibject  without  the  invalid  portion.! 

*  Bins  r$.  Weber,  81  lU.  m  f  Bins  v$,  Weber,  vfn  Mp, 

t  Milter  «t.  Slate,  3  Ohio  St  475. 

Middloton  ex  /)arf<r,82N.Y.  202;  Gordon  r*.  Cornes..  47  t<f.6l7  ;  People 
tm.  Bill],  W  id,  ()"J  ;  Allfjilieny  Houm'H  Api»eal,  77  Feon.  8t.  77  ;  Allejrheny 
City  CM.  M(K)r(!liead,  SO  id.  1  is  ;  FeopU' m.  Bri^r^s,  50  N.  Y.  -Vj^  ;  Pi'<ij>le  m. 
C<>tiit>-..  "V.'^  Barb.  70;  Sarkett  i^treet.  in  re.  74  N.  Y.  ;  Van  Ai>l%\er|)  ex 
pit/If, -ttt  id.  'Jfii  ;  tiibHuii  Belcher.  1  Buhli,  147  ;  Fii«|Uh  m.  MuiU'ii,  id. 
467  ;  Daviu  w.  State,  7  Md.  lol ;  Bern  's  Appeal,  41  ul.  44»> ;  cx  parte  I'ul- 
lanl.  41)  Ale.  77  ;  Mayor  tw.  State,  4  C^a.  2B ;  Bins  ti.  Weber,  81 II].  288  ; 
Sedgwick  w.  Bailey,  13  Kanaaa,  flCO ;  Swayse  v«.  Britton,  17  id.  825. 
II  IHivw  r».  State,  7  Md.  131.  «[  Ex  parte  Tvxtelen,  48  Texan,  413. 
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It  only  reniains  U>  Ue  saiil.  that  iiotwilli.-tanding  tlie 
exlrt'uiely  liUeral  construct  ion  ihal  has  heou  placed  on  tlii^ 
constitutional  provision,  such  lia.s  been  the  carelessness  on 
the  part  of  legislators,  or  their  willingness  to  incur  risks  in 
securing  the  passage  of  favorite  measures,  that  the  books 
contain  many  (U  risions  holding  .statutes  or  parts  of  wtatutt^ 
void  for  a  disregard  of  its  terms. 
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THOMAS  J.  SEMMES. 

The  Civil  Law  as  Draniqdanted  in  Louisiana, 

.Vltliou^li  the  Civil  ('(xleof  Louisiana  is  >iil>j(Tt  to  rriti- 
cbui.  its  excel  1(MUT,  reeoguked  bv  <listmgui>lir<l  jurijiU,  is 
attested  by  the  fact  that  no  radical  change  has  been  made  . 
since  its  adoption  in  1825,  save  the  alterations  resulting  from 
the  abolition  of  slavery.  In  other  respects  the  hand  of  inno- 
vation has  lightly  touched  it,  the  amendments  during  a 
period  of  tifty-seven  years  being  few  and  unimportant 

Although  it  deals  in  definitions  and  explanations  to  a  con- 
siderable extent,  and  in  that  reH|Hict  may  be  considered, 
according  to  Mr.  Austin's  standard,  an  improvement  on  the 
Euroi)ean  codes,  yet  its  j>rinciples  and  distinctions  are  bor- 
rowed from  the  ancient  Roman  law,  and  presuppose  a  knowl- 
edge of  it,  as  modified  by  the  jurisprudence  of  France  and 
Spain. 

This  unwritten  law  constitutes  a  i>ubsidiary  system  of 
jurisprudence,  let  in  by  the  side  of  the  code,  and  it  governs 
in  the  absence  of  express  legislation. 

This  defect,  if  defect  it  be,  is  not  so  great  as  might  be 
iiuagined ;  for  the  Komau  law,  or  at  least  that  portion  of  it 
which  was  made  by  the  writings  or  opinions  of  jurisconsults^ 
and  which  is  styled  Pandect  law,  is  the  most  coherent  body 
of  law  of  which  we  have  knowledge.  "Although  it  was  made 
in  succession  by  a  series  of  jurisconsuUs  continuing  for  more 

(243) 
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than  two  centuries,  eticli  of  thwe  jurisconsulfc*  was  so  intm- 
pletely  possessed  (»!'  the  prineiples  of  the  Rcjiiian  law.  ami 
they  were  all  so  j  uiupletely  masters  of  th<  same  luudr  of  r«*a- 
soninjr  from  ami  applyin*;  thoso  j)riiiei|)les,  that  (heir  siiece?^- 
sive  works  have  the  coherency  commonly  belonging  only  to 
the  jn'oduetions  of  one  master  mind." 

"  Leibnitz  and  others  had  remarked  that  of  the  forty  Juris- 
eonsulta  or  therealK>ut8,  of  excerpte  from  whose  writings  the 
Pandectd  are  composed,  the  passages  from  any  one  are  so 
like  those  from  all  the  others  in  style  and  manner,  that  it  is 
imiN)ssible  from  internal  evidence  to  distinguish  them. 
Leibnitz  expressed  this  by  rather  an  odd  phrase,  borrowed 
from  the  liomaii  law  itself,  calling  them  fungible  |>ersons, 
rc-.-< J>inff{/yilrs  l)eing  the  teehnieal  term  fm-  articles  which  are 
bought  ami  sold  in  fjrvrrr,  and  not  individually." 

**  Eaeh  of  these  writers  wa<  ma^tt  r  of  the  Roman  law  in 
its  full  extent.  Eaeh  had  the  whole  of  its  principles  con- 
stantly i)resenttohismind,aad  could  argue  down  from  them 
with  the  greatest  certainty." 

It  was  for  this  reason  Leibnitz  said,  "  that  after  the  writ* 
'  ings  of  the  geometricians,  there  is  nothing  extant  comparable 
for  force  or  subtilty  with  the  writings  of  the  Roman  juris- 
C0Ti5«nUs:  fto  mueh  nerve  is  there  in  them,  and  so  mueh  pro* 
fuiHliix  .  '  'rhi>  was  due  to  the  iiilluenee  of  stoieism.  "In 
general,  at  Rome,  a  -mall  number  of  mm  given  iiji  in  mciii- 
tation  and  enthusiasm  ]>i  (  rcnvd  rylhagoras  and  Flatu ;  men 
of  the  world  and  those  who  eultivated  the  natural  seienees 
were  attached  to  Epicurus  ;  orators  und  statesmen  to  the  new 
Academy;  lawyers  to  tlie  Portico."  (Degerando,  Hist,  de 
PkUosoph^t  vol.  iii.,  p.  196.)  Cicero  compares  the  Stoics  and 
Peripatetics,  and  praises  the  precision  of  the  former.  In  Iiis 
De  Claris  Oraiorilms,  he  says : 

"  Omnes  fere  sUnd  prydevdimmi  in  disserando  Hnty  et  id  arte 
Jadant,  siiitque  archiiedi  pern  verborum;  iidem  traduetiadi*' 
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piUando  ad  dicendum,  inupc^  reperiarttur ;  unum  exclpiOf  Ckito- 
fifftn, 

Penpateticorum  indituUSt  etmmodivs  fifi^etw  oraHo   *  '* 
nam  vt  fd<nc(mtm  aMruiim'  «rf  omtio,  ali^nfoqtie  quam  mires 
pojudi  requirunf ;  nic  Uhwam,  iibenor  et  laiior,  quaia  p<ditur, 
€0)im€Uido  judiconim  et  fori.'' 

Ihiring  the  period  in  which  the  Lauis<iuna  Code  has  en- 
dured almost  intact)  the  spirit  of  reform  in  Great  Britain 
ami  all  tlie  coninioii  law  states  of  this  riiion  lias  nMtltnl 
iigaiiist  ihv  jH'dautry,  the  fictions,  the  feudal  coiiceiti*,  ami 
the  artificial  theories,  with  all  their  train  of  intricate  and 
unintelligible  modes  and  distinctions,  which  learned  judges 
had  vainlv  nttempted  to  adapt  to  the  wants  of  in<Hlern  civil- 
iasaliou  and  ims  bubs^tituted  in  their  plaei*  a  siiiuplKily  sug- 
gestive of  its  classic  origin,  and  bearing  the  impress  of  minds 
enriched  by  the  study  of  the  Roman  law. 

My  object,  however,  is  not  to  eulogize  the  Roman  juris- 
]»iudence,  or  to  compare  it  with  tlx*  eonmnui  law,  whose 
principal  merit,  its  advocates  think,  con.sists  in  its  being 
unwritten;  not  reflecting  that  case  law,  an  Mr.  Maine  says, 
is  only  different  from  code  law  because  written  in  a  differ- 
<ent  wav. 

An  attempt  to  compare  the  two  systcnjs  w(adrl,  1  fear, 
encounter  vigorous  outcries  from  those  who  fancy  the  per- 
fection of  a  legal  system  is  to  be  found  in  Magna  Charta, 
extorted  from  King  John  by  harons  and  nohlcs.  few  of 
whom  could  write  their  names,  and  most  of  wliom  despised 
lawyers  and  legal  science. 

This  paper  has  been  prepared  at  the  suggestion — I  might 
almost  say  at  the  request — of  the  committee,  who  dt»sirod  that 
T  sliould  l>rinj^  to  llu-  attention  of  the  Association  tin*  exist- 
ing law  of  Louisiana,  in  so  far  a.*i  it  ditiers  from  the  law  of 
other  states  of  the  Union. 

I  recognize  the  difficulty  of  accomplishing  the  object,  for 
Id 
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the  field  of  differeiitiatioii  is  vast,  and  tlierefore  tlie  sketch 
must  necessarily  be  meagre  and  imperfect. 

The  Louisiana  Code  consists  of  ii  preliminary  title  and 
three  books : 

The  first  book  treats  of  persons,  imtluding  corporations. 

The  second  hook  treats  of  tilings,  an<l  of  the  diHerent 
modifications  of  ownership. 

The  third  book  treats  of  the  diflerent  modes  of  acquiring 
the  ownership  of  things. 

1.  The  law  of  persons,  in  Louisiana,  differs  but  little  from 
that  of  other  states. 

The  husband  of  the  mother  is  considered  as  father  of 
the  child  conceived  during  marriage,  and  tlie  husband  can- 
not, by  alleging  his  natural  imi)otence,  disown  it,  nor  can  he 
disown  it  for  cause  of  adultery,  unless  its  birth  has  been 
concealed  from  him.  A  cliihl  born  within  six  months  after 
marriage  may  be  disowned,  but  in  no  ctise  can  the  fatlier 
dis|)ute  the  legitimacy  of  the  child  unless  he  does  so  within 
one  month  after  its  birth,  if  he  be  present;  or  within  two 
months  after  his  return,  if  he  be  absent  at  the  time  of 
l»irth:  or  within  two  months  after  the  discovery  of  the  frauds 
if  the  birth  of  the  child  was  concealed  from  him. 

If  the  husband  die  before  the  expiration  of  the  time  indi- 
cated, two  months  are  grante<l  to  liis  heirs  to  contest  the 
legitimacy  of  the  child,  to  l>e  counted  from  the  time  when 
the  child  takes  or  attem]>ts  to  take  possession  of  the  est^ite. 

The  legitimacy  of  a  child  Vjorn  more  than  three  hundred 
days  after  the  dissolution  of  the  marriage  may  be  ques- 
tioned :  so  also  when  the  presumption  of  paternity  is  de- 
strove<l  bv  the  remoteness  of  the  husband  from  the  wife,  so 
as  to  render  cohabitation  ]»hysically  impossible. 

This  bastardism  can  only  be  impressed  on  tlie  child  con- 
ceived in  wedlock,  by  judicial  proceedings  instituted  to  that 
end  within  the  period  mentioned — his  status  can  be  ques- 
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tloned  in  no  other  way.  But  this  action  en  demveu  de  pater- 
nite  is  of  very  rare  occurrence;  no  such  Huit  is  to  be  found 

in  the  T.<>ui>i.nia  Reports;  but  about  twenty  years  a^^o.  the 
distinguished  journalist  aud  pulilit  ist,  Eiuilf  «1p  (Jirardin, 
whose  first  wife  was  a  wit  and  a  beauty,  having  lived  in 
France  j'ef>arate  from  his  second  wife,  an  English  woman, 
who  ui.iiiitaiiH  (I  iin  establislnni  iil  in  London,  pnMlnced  a 
sensation  in  tin  l;i>liiunable  circles  of  Paris  by  a  jiitl^menl 
of  disavowal,  obtained  by  him  against  the  child  of  his  sec* 
ond  wife,  bom  during  the  second  marriage.  The  proceeil- 
in^rs  autboriml  bv  the  T><'iritiniacv  Declaration  Act  of  Km:- 
lancl,  pa>.M«l  in  lS.'),s,  and  liv  most  of  the  FAiroj»ean  imxU's, 
are  similar  in  principle  to  tlie  action  en  drsareu.  Judgments 
in  such  proceedings  establish  the  status  of  the  parties,  and 
are  treated  a.*j  judjxments  m  rem,  binding'  on  all  the  world, 
as  was  hehi  in  Kosciusko's  cii,s<',  12  Howard,  l-il). 

The  cotlc  iiduionishe^  the  wife  that  she  is  not  at  hberty  to 
marry  again  until  ten  mouths  after  the  dissolution  of  the 
preceding  marntige.  This  annus  ludm  of  the  Romans  (for 
the  old  Konian  year  was  ten  niniitli>/  is  desi«;ne<l  to  prevent 
a  person  from  l»ein^.  as  Blackstone  says,  **more  than  oi'di- 
narily  legitimate,"  and  according  to  Coke,  invested  with  the 
Englishman's  glorious  c*ommon  law  priviU^e  of  selecting 
either  of  two  fathers. 

Children  lK)rn  out  of  wedlock,  <>f  persons  cajmble  of  con- 
tracting marriage,  may  be  Icgilimateil  by  the  subscHjuent 
marriage  of  their  father  and  mother,  if  the  latter  acknowl- 
ed<<;e  them  in  the  contract  of  marriage,  or  prior  thereto,  by 
an  act  j»assed  in  presence  of  a  notary  niid  two  witnesses. 
Incestuous  and  adulterous  hastariU  cannot  l*e  legitimated, 
nor  can  they  be  acknowledged,  nor  can  they  inherit.  The 
Code  of  1825  proliibited  marriage  between  the  white  and 
colored  r;i<  e~,  the  harriiT  wa-  rciiiove<l  in  ISTO.  A  iii;ii  ri;i^e 
bince  then,  it  has  been  recently  lield,  will  Icgitimaic  children 
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born  wliile  tlie  uroliihition  was  in  force.  (Sue.  of  Caldwell, 
34,  A.  2(>S.) 

Fathers  and  mothers  liave,  during  the  marriage,  the  en- 
joyment or  usufruct  of  the  estate  of  their  children  until 
their  majority  or  emancipation. 

Emancipation  is  a  judicial  act  which  liherates  the  minor 
from  the  paternal  powe^an<l  of  tliat  of  tutorship,  and  confers 
on  him  the  right  to  govern  himself  and  administer  his 
j)roperty.  Kmanci})ation  is  a  Roman  expression,  hut  it  has 
lo.st  itss  primitive  significance.  Roman  emancipation  put  an 
end  to  the  paternal  power,  l>ut  so  far  from  terminating  that 
of  tutorship,  it  was  tlie  commencement  of  it.  if  the  emanci- 
pated son  was  a  minor  under  the  age  of  puberty. 

A  minor  of  either  sex  is  cmanci])ated  by  the  fact  of  mar- 
riage, but  this  emancipation  is  not  absolute:  it  does  not  con- 
fer the  power  of  alienation  of  immoval>les. 

A  qualified  emancii>ation  may  be  granted  by  the  parents 
to  a  minor  who  ha.s  attained  the  age  of  fifteen  years;  it  is 
rarely  applied  for,  and  is  subject  to  revocation  for  caus<';  Imt 
at  the  age  of  eighteen  he  can  obtain  an  unlimited  emanci- 
pation l>v  decree  of  the  court,  with  the  consent  of  his  parents 
or  his  tutor. 

A  marriage  contract e<l  in  good  faitli, although  declare<l  null, 
nevertheless  produces  its  civil  effects  as  to  the  ])arties  and  their 
children;  if  only  one  of  the  parties  acted  in  gowl  faith,  the  civil 
eflects  are  to  be  confined  to  that  ])arty  and  the  children  lK)rn 
of  the  marriage.    This  is  called  a  putative  marriage. 

So  that  where  a  man  married  a  second  time,  while  his 
first  marriage  was  undissolved,  and  the  second  wife  a<*ted  in 
good  faith  in  <-ontracting  the  marriage,  it  was  decided  that 
the  lawful  wife  and  the  wife  <h  fnctn  were  each  entitle<l  to 
one-half  of  the  community  property,  and  that  the  cbiMroii 
of  each  marriage  were  entitled  as  heirs-at-law  to  succeed  to 
the  separate  property  of  their  father. 
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11hs  (loctiinc  enabl('<l  \\v<.  (iaims  to  rccovor  tho  estate 
of  lier  lather,  notwithfstuiuiiiig  her  niotiier  was  not  <livoree<l 
from  her  fiKi  husband  at  the  time  .she  married  Daniel 
Clark. 

The  minor  being  iueapahle,  a  [K)wer  ha-^  heen  oi  L^anized  by 
tlie  law  to  [>roleet  him  and  give  him  a  represcnluliYe.  The 
power  is  tutorship,  the  representative  a  tutor. 

To  understand  to  what  sort  of  power  a  minor  is  subjected, 
we  must  distin^ish  three  hypotheses: 

y  V/W.  When  father  an<l  mother  are  living,  the  minor  is 
subjeeted  to  |>iiterual  jxiwer  without  tutorship. 

iikrond.  One  of  the  parents  being  <lead,  the  other  surviving, 
he  \»  subjected  to  the  [)aternal  ]>ower  and  tutorship  at  the 
snne  time. 

Third.  Bolli  |»arent.s  being  dead,  he  i.s  hubjeeted  to  tutor- 
ship only.  Tutorship  is  a  protective  power,  as  its  name  in- 
dicates. **AppeUanhir  enini  tutfjren  qna»l  Utifores,  atque  de- 
Jenmreji.''    {Jitxf.,  lib.  1,  tit.  13,  see.  2.) 

In  tfie  organization  or  government  of  tutorsliip  there  are 
three  classft*  of  agents,  three  orders  of  authorities:  First,  the 
tutor;  second,  the  family  meeting;  third,  the  under-tutor. 
1  omit  the  judicial  authority,  which,  however,  has  au  all  iin« 
]Mnumt  fun*  t ion  to  perform,  that  of  eonlirniatioii. 

The  tutor  is  the  executive  power;  he  rei)resents the  minor. 
The  family  meeting  is  the  deliberative  body,  which  votes 
the  funds  ami  holds  the  purse-strings.  The  under-tutor  is 
the  watehrlog  or  supc  rvisor  of  the  tutor. 

The  under-tutor  eanmn  aet  for  the  minor, except  when  his 
interests  are  opposed  to  that  of  tlie  tutor. 

The  tutor's  |)ower  is  one  of  administration,  and  he  can  do 
all  acts  except  those  of  ownershi});  they  recjuire  the  advice  of 
a  family  meeting  and  the  ap|»n>v;il  "t  the  court. 

The  tutor,  therefore,  cannot  alienate  or  mortgage  the 
minor's  immovables,  nor  borrow  money  or  purchase  an 
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iniinovahk'  tor  liiin,  nor  expeinl  more  than  his  annual 
revenui's,  nor  loniproniisc  liis  rij^hts  witliout  the  advice  of 
a  family  meetinjj^,  homolopited  hv  the  court. 

lie  must  annually  invest  tlie  surphis  funds  of  tlu>  minor 
in  state  l)onds  or  mortgagees. 

The  family  meeting  is  composed  <if  five  relations  designatcMl 
l>v  the  court.  Tliev  assemhlc  in  a  notary's  othce,  and  after 
heing  sworn,  deliheratc  on  the  ati'airs  of  the  minor  in  tlie 
presence  of  the  uixler-tutor.  'i'he  result  of  the  deliherations  is 
reduced  to  writing,  and  suhmitted  t(»  the  court  for  approval. 

To  |irf»tect  the  minor  from  the  undue  intiuence  of  liis 
tutor,  the  code  provides  that  "every  agreement  which  may 
take  j)lace  hetween  the  tutor  and  the  minor  arrived  ait  the 
age  of  majority,  shall  he  null  ami  void,  unless  tiie  same  was 
entered  into  after  tlie  rendering  of  a  full  account  and 
delivery  of  the  vouchers,  the  whole  heing  made  to  aj>pear, 
hy  the  receipt  of  the  pei-son  to  whom  the  account  was 
rendered,  ten  days  previous  to  the  agreement."  (('.  ('.  'UW.) 

Nor  can  a  minor,  until  such  final  settlement,  make  a  ^ift 
to  his  tutor,  either  hy  <lonation  ////(/•  //ro.-*.  or  testament. 
(C.  C.  470.) 

The  .second  lK)ok  of  the  code  treats  of  things  and  the 
different  m<Mliti(ati(His  of  ownersliij>. 

The  idea  intendid  to  he  c<niveyed  hy  the  term  "thing" 
is  hetter  expresse«j  hy  the  French  word  ///oi,  .  hecause 
"thing"  compri'hends  all  created  (vlijects,  and  not  merely 
tljose  which  can  hecome  the  property  of  man. 

Tile  word  is  used  in  the  code  to  designate  those  ohjeets 
which  arc  useful  to  man.  and  in  which  he  can  ac<|uirc  a 
right  of  property. 

Things  are  cor|)oreal  and  inc(»r]»oreal.  movahle  and 
innnovahle. 

Things  are  immovahle  hy  their  nature,  such  as  lan<ls ;  or 
by  their  destination,  or  hy  the  ohject  to  which  they  apply. 
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Thing?,  jjlacenl  on  a  tnu't  of  laud  In*  the  owner  lii'  i  «  '»f.  for 
ite service  or  improvement,  nre  immovable  l>v  distination ; 
the? are movablen  uniu^d  U>  a  tliinix  immovable  by  nature; 
hence  animaU  intonded  for  cultivatiou,  implements  of 
husbuidrVf  i^eed,  fodder,  and  manure  are  immovables  by 
destination.  The  viUdn  r«fardant,  at  tlie  common  law,  was 
an  immovable  by  destination.  MiIIh,  kettle^  vats,  and 
machinery,  and  Hueh  movables  as  the  owner  ha<  perma- 
nently attache<l  tf)  a  building,  become  immovable  by  their 
pli\Mail  ace<:»ssion  to  the  ;<oil.  The  attuehment  is  <*onsidered 
l)erim«nH!t  if  the  movables  are  aftixed  with  ni-'ftar  or 
pliL«Ufr.  or  ctiiuin!  Im*  removed  without  being  brokeu  or 
injurefl  or  without  injury  to  the  building. 

It  is  thus  perceived  that  movables  may  be  immobilized. 
I^ia  doctrine  applies  only  to  such  movables)  as  are  placed 
on  the  land  for  its  service  or  improyement  by  the  ovmer  thertoj; 
it  has  no  application  to  a  tenant  who,  by  virtue  of  article  2,726, 
haaa"  right  to  remove  the  improvements  and  additions  which 
he  has  made  to  the  thing  let,  provided  he  leave  it  in  the  state 
in  which  he  received  it.  Rut  if  these  addition««  be  made  with 
link  iimi  cement,  the  lessor  mnv  retain  tin  in  on  paying  a  lair 
J'rire."  To  convert  a  nmvabl*-  into  jin  iiniii"\  able,  tbeatta<'h- 
rncntinust  lie  for  a  periuanent  purpose,  ami  therefore  trees  in 
a  nursery,  for  sale,  are  not  immovables. 

ItaeenLs  to  me  thc^se  regulations,  for  simplicity  and  i  xact- 
nt-^,  are  preferable  to4he  complicated  and  uncertain  fixture 
doctrine  of  the  common  law. 

Hiings  which  are  immovable  from  the  object  to  which 
they  api)ly  are  incorporeal  rights,  such  a**  the  usufruct  of 
an  immovable  thing,  a  servitude  established  on  an  im- 
movable estate,  or  an  action  for  the  recovery  of  such  estate. 
The  Roman  law  applied  the  terms  movable  and  immovable 
only  to  corporeal  objects,  but  the  ancient  French  law  ex- 
t<?mled  it  to  iiieorporeals. 
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The  French  lawyers  reasoned  that  a  right  in  ib^elf  was  an 
abstraction  ;  that  its  existence  could  not  be  conceived  unless 
it  was  realized  by  its  application  to  some  external  object. 

Hence  they  considered  it  perfectly  natural  to  (jualify  tlie 
right  according  to  the  nature  of  the  object.  Hence  tlie 
maxim  to  be  found  in  Pothier :  ''Actio  qiiw  teiulit  ad  mobile 
mobilis  est ;  actio  qasc  tendit  ad  immobile,  immobilis  e«<."  {Pothier 
de  la  Commun,  No.  (>9.) 

Indeed,  the  absolute  right  of  property  in  an  immovable, 
scientifically  considered,  is  an  incorporeal  right  It  is  the 
tj'pc,  the  standard  of  all  jura  in  re;  and  the  reason  wiiy  it 
is  not  cla.ssed  as  an  immovable  from  the  object  to  which  it 
applies,  is  that  the  right  absorbs  all  the  utility  of  the  thing  ; 
it  is  confounded  with  the  thing  which  is  the  material  repre- 
sentative of  the  right,  so  that  an  identification  takes  place 
between  the  right  of  property  and  the  thing  subjected  to  it ; 
and  hence  we  say  "my  house,"  in  order  to  ('xi)ress  the 
absolute  right  of  property  in  the  house.  The  right  is  tlius 
materialized,  and  bmrnies  a  cor|K>real  thing,  and  is  cla.s.«<ed 
as  an  immovable  by  nature. 

Ownershij)  is  dclined  in  our  code  to  be  "the  right  by 
which  a  tiling  hclongs  to  some  one  in  particular,  to  the  ex- 
clusion of  all  other  persons."  (Art.  488.)  This  definition  is 
drawn  from  Pothier.  The  owner  is  the  master  of  the  thing, 
the  dominus,  and  has  al)Solute  dominion  over  it. 

In  the  Institutes  of  (Jaius  and  Juslinian,  there  is  no  defi- 
nition of  the  right  of  jjroperty  or  dominion,  while  Black- 
stone  describes  it  to  be  "that  sole  and  despotic  dominion 
which  one  man  claims  and  exercises  over  the  external 
things  of  the  world,  in  total  exclusion  of  the  right  of  any 
other  individual  in  the  universe."  ( \o\.  i.,  p.  2.)  This 
smacks  so  strongly  of  Pothier,  that  one  is  tempted  to  suspect 
the  source  whence  the  polislied  English  commentator  drew 
his  inspiration. 
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The  Louivsiana  Code  divides  owiiei-iship  into  pertVct  and 
imperfect.  Ownership  is  perfect  when  it  is  perpetual  and 
unincumbered  with  any  real  right  towards  any  third  {>or8on. 
It  is  imperfect  whfii  it  is  to  terminate  at  a  ceitaiii  time, 
or  oil  a  certiiiii  condition,  or  is  cliarj;ed  with  any  real  right 
towards  a  third  person,  as  a  usufruct,  use,  or  servitude. 

Perfect  ownership  gives  the  right  to  use,  enjoy,  and  dispose 
of  the  thing  in  the  most  unlimited  manner,  provided  it  is 
not  u^«'<l  in  a  way  prohibited  by  the  lavv<  ni-  onliiiances. 
(Art.  491,  0.  C.)  This  description  of  tho  rights  of  (>erfect 
ownership  corresponds  to  the  definition  of  ownership  given 
in  the  French  Code.  (Art.  544.) 

These  descriptiou.s  arr  drawn  iVuni  tlie  civilians,  who 
have  improved  upon  the  Roman  idea  of  the  plena  pokstoi 
of  the  owner,  which  implied  the  power  to  use,  to  enjoy,  and 
to  abuse  his  pr<t])crty.  The  I^atin  word  ahtdi  did  not 
signify  a  rejirchcnsiblc  use  of  tbe  prop<*rty,  U(*r  its  destruc- 
tion, but  a  linal  and  definitive  use  thereof  by  alienation; 
for  the  Koman  law  proclaiined  as  a  maxim, ExpedU  rei 
pubHem  re  ma  ne  quia  male  utaiur,  (Just.,  p.  2,  De  his  qui  sui 
vel  alien.) 

This  limitation  on  the  right  of  pro{)erty  is  not  recognized 
in  Louisiana,  for  if  the  government  should  become  the 
judge  of  an  abuse  of  the  right  of  property,  it  would  not  be 
slow  to  constitute  itself  the  judge  of  its  use,  whioh  would  he 

desstructive  of  the  true  idea  of  property  and  of  tlie  liberty 
of  its  ownt  r. 

Ownership  carries  along  with  it  the  right  to  all  the 
thing  produces,  and  to  all  that  becomes  united  with  it, 

either  naturally  or  artificially.  This  is  called  the  right  of 
accession. 

The  exception  to  this  rule  is  that  of  a  bona  fide  possessor, 

who  is  entitled  to  the  fruits  and  revenues  of  jjrojx  rty  so  lonj^ 
as  he  is  ignorant  of  the  defects  of  his  title,    lie  is  a  bomjide 
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possessor  wlio  (MKssesscs  as  owner  by  virtue  of  a  title  sufticit  ut 
in  teriUij  to  trau^sfer  tiie  property,  but  ol  tiie  deiucts  of  wliich 
he  is  ignorant. 

The  following  estates,  or  real  rights,  may  be  carved  out  of 
absolute  ownership,  usnfnict,  use,  habitation,  and  servitude: 

\\  Ik  u  an  ininiuvable  is  subject  to  a  usufruct,  tiie  owner  is 
said  to  |»u88es»  the  naked  ownership. 

Utnifruct  is  the  right  of  enjoyment  of  a  thing,  the  property 
of  which  is  vested  in  another,  and  to  draw  from  the  same  all 
the  profits,  utility,  and  advauiago  which  it  may  ]»ruduce, 
without  alterin*^  the  substance  of  the  thing. 

That  is  the  definition  of  a  perfect  usufruct,  and  applies 
to  land  or  other  property,  which  can  be  enjoyed  without 
<ihana:e  <>f  sul)stance:  but  an  imperfect  usufruct  may  l)e 
establislied  on  tilings  which  would  be  u^ieless  to  the  usulruo 
tuary,  if  he  did  not  consume  them,  such  as  money,  grain, 
liquors. 

Imperfect  usufruct,  therefore,  transfers  the  ownen^hip  of 
thin<r>  subject  to  it.  but  ihe  usufructuary  is  bound  to  return 
to  the  owner  the  mme  quantity,  (piality,  and  value,  or  their 
estimated  price,  at  the  expiration  of  the  usufruct. 

Usufnict  is  an  inc<>rj)oreal  thing,  because  it  consists  in  a 
riglit.  and  may  Ik*  established  by  contia*  t,  l)y  d(>naiii»n.  Itv 
testament,  or  by  law;  it  is  an  innn(»vable  if  establisheil  ou 
an  immovable :  a  movable  if  established  on  that  species  of 
pioperty. 

It  is  susc-eptil»le  of  ali(  iiat ion.  and  if  established  on  an 
iniiiiovable  it  can  be  uiortgiiged  ;  it  nuiy  bi'  scizamI  tor  diiit, 
but  the  usufruct  given  by  law  to  parents  on  the  estate  of 
their  minor  child  is  exeui])t  from  seizure. 

It  expires  at  the  death  of  tlie  usufi  uctuarv,  and  any  words 
<»f  inheritanee  eontained  in  the  title  establishing  it  are  con- 
sidcr<  (1  not  written.  It  is  a  real  right,  but  is  also  a  per-onal 
.servitude,  in  the  sense  tliut  iia  duration  is  limited  by  the  life 


Digitized  by  Googl 


PAPER  HEAD  BY  TliOMAB  J.  SEMMES.  25') 

(»t"a  person,  ami  it  is  not  ti  nii-m i->iitk  :  aii<l  it'tluit  j>ersoii  W 
a  coqwration,  the  usufruct  is  limited  U>  thirty  years,  the 
policy  of  the  law  forbidding  a  perpetual  divorce  of  the  usu- 
fruct from  the  nakeil  ownership. 

The  vh^ht  oi  iisr  is  also  a  real  ri«flit,  but  a  prixaial  servi- 
tude; it  isH  ivstrieteil  usufruct;  it  is  th«  l  iirht  i^iveu  to  any 
one  to  make  a  gratuttoui?  Ui^o  of  a  thiu|i:  belonging  to  anotlier, 
or  to  exact  such  portion  of  the  fruits  it  produces  as  is  neces- 
sary for  hi<  personal  wants  ami  those  of  his  family. 

The  riirlit  of  hal)itaiion  is  also  a  real  rii^ht.  but  a  |KM'suual 
servitude;  it  is  the  right  of  dwelling gratuitounly  in  a  house 
the  projHTty  of  another. 

Both  of  thes<'  riirhts  an:  extinguished  in  the  same 
manner  a.s  the  usutVuet ;  they  are  exclusively  personal 
•  rights,  and  cannot  be  alienated  or  leased  or  seized  und«r 
execution. 

Servitudes  which  affect  lands  are  of  two  kinds:  peT*M>nal, 
c«>n>isiin«j:  of  usufruct,  use.  au«l  habitation,  which  terminate 
with  the  life  of  the  beneficiary;  real  or  predial,  beinu:  those 
which  the  owner  of  an  estate  enjoyn  on  the  neighboring 
estat<».  for  the  l>enefit  of  his  own  estate.  They  are  called 
predial  because  tbey  are  due  from  one  estate  to  another, 
and  not  to  the  owner  pei-sonally. 

There  must  be  two  different  estates  l>elongingto  two  ditferent 
persons;  and  if  the  servitude  is  established  in  favor  of  the 
fierson  who  is  (►wner,  and  not  of  his  estate,  it  is  personal,  and 
expires  with  liis  life. 

I'he  predial  servitude  is  purely  an  accessorial,  incor|)oreal 
real  riglit,  which  ha»  no  existence  separate  from  the  land 
which  it  qualifies,  and  therefore  cannot  lie  sold  ormort«j:a*i:ed 
Mparair  from  the  land  to  which  it  adheres;  and  it  remains 
the  same,  whatever  change  may  take  place  in  the  owners  of 
the  two  estates ;  nor  is  it  susceptible  of  usefruct  or  of  being 
it<9elf  subjected  to  another  servitude. 
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Its  chief  characteristic  is  it.<  piussiviiy.  It  cr>iisi>t>  in 
paitnalo  mm  in  {mUudu.  The  owner  of  tlie  servient  t^slaie 
is  not  reijuired  to  do  anything;  to  nUftaiu  or  to  tolerate 
are  his  duties. 

iStTviUilem  lum  ea  naiura,  tit  aliqaid  Jacias  (^uis,  sed  ul 
aliquid  paiiatvr  aut  turn  J'aciat.  (Pomponius,  L  15,  p.  1,  Dig, 
de  servUiU,) 

The  principal  predial  servitudes  are  the  rights  of  light,  of 
view,  of  drip,  of  drain,  of  support^  of  passage,  of  way,  of  oon< 
ducting  water,  of  drawing  water,  of  pasture,  of  burning 
brick,  of  taking  earth  or  sand,  etc.  An  es*<ential  condition 
of  their  existence  is  vicinity,  jso  that  a  direct  rehilion  hclween 
the  two  estates  can  he  estahHshed. 

The  I  odf  di\  ides  servituih's  into  tinve  classes:  J,  I'rhuu 
and  rural;  2,  rontinuous  and  discontitmous ;  o,  ajiparent 
and  non-apparent ;  but  writers  add  a  fuurtli  class,  termed  by 
them  positive  and  negative. 

1.  Urban  servitudes  are  established  for  the  use  of  houses, 
whether  situated  in  the  city  or  country,  while  those  for  use 
of  lands  are  termed  rural. 

2.  A ])parent  servitudes  are  such  as  can  be  seen  by  exterior 
works  or  such  as  a  door,  window,  or  aqueduct.  Non- 
appariiit  servitudes  are  such  as  liave  no  exterior  sij^n  of 
their  existence,  such  as  the  re.striction  on  the  ri^ht  to  huiM. 

li.  A  continuous  servitu<U'  is  one  whose  use  i<  or  may  In. 
continual  witliout  the  act  of  man,  such  as  aqueduct,  drain, 
view ;  a  discontinuous  or  interrupted  .servitude  is  such  as 
needs  the  act  of  man  to  be  exercised,  such  as  right  of  way. 

4.  Rigorously  s|)eaking,  all  servitudes  are  negative,  as  they 
do  not  require  the  owner  of  the  servient  estate  to  do  any* 
thing ;  but  a  negative  servitude  is  where  neither  the  owner 
of  the  dominant  nor  of  the  servient  estate  is  required  to  do 
anything,  as,  for  instance,  not  to  build ;  while  a  iwsitive  ser- 
vitude exists  where  tlie  owner  of  the  dominant  estate  is  re- 
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quired  to  do  .something,  as,  for  instance,  to  pass  over  the  lanrl^ 
and  imposes  on  the  owner  of  the  servient  estate  submission 
to  s<onie  act. 

\Vhetli(M'  servitiuh'^  cnuld  he  aiMjuired  l)V ])rePiTi])tioii  was 
matter  of  grave  discussiou  anioiijj^  Roman  writer-s.  Taulus 
says:  "  [ncorporaUs  tamen  mntt  et  ideo  um  mm  capiwUur;**  in 
France  the  maxim  ]>revailed,  *'  NtUfe  nerottude  mm  titre.^' 

Onrnxle  |)mvi<les  that  continiunis  and  afjparent  .servitudes 
mav  be  acquired  by  inissessiou  of  ten  years,  while  continu- 
ous non-apparent  servitudes,  and  discontinuous  or  inter- 
rupted servitudes,  whether  apparent  or  not,  can  only  be 
ae<juired  by  title. 

Continuous  non-apparent  servitudes  and  discontinuous 
servitudes  cannot  be  acquired  by  prascription,  because  tliere 
are  no  external  works  or  signs  which  reveal  their  existence; 
and  not  }ye\n^  public  or  manifest,  one  of  the  essential  con- 
tliiit»n.s  of  f)ossession  as  the  loundation  of  pre^^  ri|)tion  fails, 
for  "such  posses.sion  must  ho  continuous,  uninterrupted, 
peaceable,  public,  and  unequivocal,"  (C.  C,  art.  3487.) 

Besides,  the  law  presumes  that  all  acts  of  interrupted  ser- 
vitudes— such,  for  instance,  as  the  act  of  passing  over  laiuls — 
are  allowe<l  bv  tolorance.  and  are  the  result  of  familiaritv 
and  good  neighborhood,  and  therefore,  being  prectirious 
acts,  they  do  not  constitute  legal  possession.  This  is  good 
policy,  for  otherwise  the  right  of  property  would  be  defiant, 
egoistic,  intractable,  and  forbid  the  allowance  of  good 
offices. 

There  is  no  other  jus  in  re  or  modification  of  title  to 
profK^rty  rei « >L:iiized  by  the  law  than  those  I  have  mentioned ; 

hence  llie  >iinj)licity  and  tntelligil)ility  of  titles  in  Ivouisiana. 

There  are  no  trusts  or  trustees,  no  separation  of  the 
equitable  from  the  legal  title,  because  there  is  no  distinction 
between  law  and  equity;  there  are  no  contingent  remainders, 

or  executory  devises,  or  springing  use??  ;  no  rule  in  .SlR'Hey  s 
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crtse ;  no  feHjUees  to  uses;  no  CluulU'igh'scast»,  with  its  sciulilla 
juris — a  notion  as  imaginary  as  tlie  l.'toi)ia  of  Sir  Thomas 
Moore, 

The  onlv  estates  known  in  Louisiana  are  the  absolute 
property  or  fee-simple  title;  the  usufruct,  which  eorres|K)nds 
in  the  main  to  the  common  law  life  estate;  the  right.s  of  use 
and  habitation,  and  the  servitudes;  for  a  lease  of  inmiov- 
able  property  is  not  an  estate  in  the  land,  but  a  j>erson;il 
contract. 

A  mortgage  is  not  a  conveyance  of  the  lan<l,  but  a  mere 
pledge,  the  title  ri'inaining  in  the  mortgagor,  and  therefore, 
in  ca.'<e  of  his  death,  a  sale  of  thi-  mortgaged  property  to  pay 
debts  made  by  order  of  the  probate  court,  transfers  an  unin- 
cumbered title  to  the  purchaser,  the  mortgage  being  shiftid 
from  the  property  to  the  j)rocw<ls  of  sale. 

Hie  fact  is,  a  mortgage  right  is  not  a  Jim  in  re;  that  is  to 
SJiy,  it  has  no  independent  existence  which  cHects  a  dismem- 
berment of  the  (Umiinion  or  al)s<)lute  owiiei-ship.  like  usufruct, 
use,  or  servitude,  but  it  is  an  accessorial  real  right,  whicli 
restrains  and  limits  the  full  an<l  free  exercise  of  the  )»owcr 
of  the  owner.  In  addition  to  the  mortgage,  the  code  author- 
izes immovables  to  l>eaHecte«l  by  the  contract  of  antichresis, 
whicli  in  sonie  particulars  resiMnblcs  a  m»)rtgage. 

It  «lill'ers  from  a  pledge,  because  that  spit-ies  of  contract  is 
confined  to  movables.  It  diflers  from  a  mortgage,  because  the 
antichresis  creditor  must  be  ))Ut  in  possession;  and  in  this 
res[K'ct  it  jmrtakes  of  tin-  clmracter  of  pledge,  or  i\  Welsh 
mortgage,  but  the  antichresis  merely  confers  on  the  cre<litor 
the  right  of  rea]»ing  tla-  fruits  and  revenues  of  the  innnovabU- 
givi'U  him  in  pledge.  It  does  not,  like  the  pledge  or  mortgage, 
vest  in  him  a  right  of  preference  over  other  creditors  on  the 
corpus  of  llu'  property,  and  thiTefore  he  has  no  power  to 
cause  the  property  to  l>e  .sei/.e<l  and  sold  in  default  of  pay- 
ment. 
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Possession  also  is  a  real  n^hi.  What  is  the  foinulatioii  of 
possession,  lias  exeiied  much  controvei*sy  and  nu'taph\  >ieal 
discussion.  Some  regard  possession  as  a  condition  of  fact, 
others  a  condition  of  right;  certain  it  is  that  juridical  posses- 
sion is  different  from  the  mere  fact  of  detention  or  corporeal 
preln  ii>i<>n. 

Juridical  })Ossession  is  physical  detention  or  control,  accom- 
panied by  the  ardvim  or  will  to  appropriate  as  owner ;  the 
will  to  appropriate  as  owner  vitalizes  physical  detention,  and 
coiivrrt^^  it  into  juridical  ])ossession. 

man  who  possesses  a  thing  for  another,  merely  repre- 
sents another,  and  his  possession  is  the  possession  of  that 
other ;  he  has  no  possession  of  his  own. 

Possession,  animo  domini,  is  reeoj^nized  by  law ;  it  is  pro- 
tected in  the  right  of  self-defeii.-t',  hy  ilie  ri^lit  of  action,  and 
by  the  ri^^ht  of  juridical  assistiuice  to  uphold  it;  it  rijK'ns 
into  ownership  by  the  effect  of  time:  and  if  in  good  faith,  tlie 
possessor  is  entitled  to  the  fruits  gathered  during  his  occu- 
pancy. 

As  1  have  said,  tliere  are  no  other  real  rights  or  indepen- 
dent jura  in  re  or  dismemberments  of  ownershij)  than  tliose 
I  have  mentioned ;  but  the  field  for  the  modification  of  per- 
sonal rt  lations  to  property  by  coniruct  is  almost  uidiniitcd. 
It  is  important  to  bear  this  in  mind,  because  the  ditien-nce 
between  a  real  and  personal  right  is  capital.  Real  right  pro- 
duces dtminium;  personal  only  obligaiio;  the  former  makes 
the  proprietor;  the  latt;er,  the  creditor. 

'Vhv  owner  of  a  real  riglit  advamcs  towards  the  thing, 
which  is  its  direct  object,  all  powerful  and  absolute,  without 
the  mediation  of  any  debtor;  hence  he  .can  follow  it  into 
whosesover  hands  it  may  be.  He  is  entitled  to  it  in  preference 
to  (ji  editors,  and  it  is  indivisible  as  against  all  ]h  i>on.>.  \v\  \ 
ditierent  is  a  personal  obligation.  The  creditor  cam lot  follow 
in  the  hands  of  third  persons  the  property  alienated  by  the 
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debtor.  He  has  no  gmit it  rij^lit  tl mn  other  cred  itors,  prior  or 
posterior  to  hiin.  since  all  lioM  l)V  the  same  title,  ex  pertom 
debitorin;  and  Ikis  right  is  divided  on  the  debtor's  decease 
into  as  many  fractions  as  there  are  heint;  for  the  peraou  of 
the  debtor  \»  then  juridically  divided  into  as  many  persons 
as  there  are  heirn. 

1  now  turn  to  the  different  moiles  of  acquiring  ownershij>, 
treated  of  in  the  third  l)ook  of  tlie  eode. 

Tlie  C'(n\v  t'liuiiit  rates  three  modes  of  aecjuisition  : 

1.  Succession,  le<i;:i!  <>r  t<^statuentary. 

2.  Bv  the  effect  of  oljli^ations. 
8.  Hy  the  ojM'ration  of  law. 

In  the  Homau  law  a  contract  did  not  ctfn  t  a  change  of 
title  to  property,  the  object  of  the  contract.  Thi»  cliange  of 
title  was  only  produced  by  some  fact  posterior  to  the  oontraet, 
such  as  delivery.  In  Louisiana  the  translation  of  title  to  a 
determinate  thing  is  the  direct  and  immediate  eflbct  of  the 
contract. 

Wilt  11  the  (►hject  of  the  contract  is  ni>t  a  determinate  ihiii|i, 
but  oiilx  "iM  ol  a  species,  it  is*  delivery  which  etlect^i  the  trans- 
fer of  ownt  r>lii|». 

Things  are  ac<juire«l  by  gratuitous  or  onenm^  title,  M'lien 
T  give  a  value  in  e.vchange  for  what  1  acquire,  it  is  an  acqui- 
sition by  ontM-nus  title.  Donation  is  a  mode  of  acquiring  by 
gratuitous  title. 

There  are  many  differences  between  these  two  modes  of 
arqui.*fi(ion.  A  sale  is  formed  by  mere  consent  of  the  parties 
proved  in  any  mode.  Donation  is  a  solemn  contract  which 
can  only  be  proved  by  an  authentic  act ;  that  is  to  wiy,  by  an 
act  passed  in  the  presence  of  a  notary  and  two  witne.««ses, 
Sufli  fin  act  is  closely  assimihitcd  to  a  judicial  ri'cord.  and 
<oiisiilut<  full  pr< ►of  against  the  partie.*i.  Any  other  form  of 
donation  infer  r/jw  is  null,  except  the  manual  gift  of  cor- 
poi-eal  movables  accompanied  by  delivery. 
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lu  onerous  con  tracts,  any  condiiion  contrary  to  law  and 
good  morals  vitiate  them ;  while  in  donations,  such  condi- 
tions are  reputed  not  written ;  the  donations  stand,  but  the 
conditions  arc  null. 

Tlicre  is  a  «^rcat*  r  (  jq  ity  to  disjjosc  or  ac([uire  by  oner- 
ous, than  by  gratuitous  title.  For  instance,  none  of  tlie 
limitations  contained  in  articles  1,481,  1,483,  1,486,  1,488, 
1,489  and  1,490  apply  to  sales  between  the  same  parties. 
Ani«  Ic  1,4S1  prohibits  a  gift  to  a  concubine  exceeding  one- 
tenth  of  the  estate  of  the  donor. 

Article  1,483  prohibits  gifts  to  natural  children  by  tlieir 
father  beyond  what  is  necessary  for  maintenance,  whenever 
the  donor  leaves  IrL^itiiiiatL-  descendants. 

Article  1,480  prohibits  gifts  to  natural  children  by  their 
father  in  excess  of  one-fourth  of  the  estate  of  the  donor,  if 
he  leave  legitimate  ascendants,  or  brothers,  or  sisters,  or 
descendants  from  them;  or  in  exiess  of  one-ihird.  if  he 
leave  more  remote  collateral  relations.  In  all  cases  iu 
which  the  father  gives  to  natural  children  the  portion  per- 
mitted him  by  the  law  to  dis])ose  of,  he  is  obliged  to  give  the 
rest  of  his  property  to  his  legitimate  relations,  or  to  some 
publie  iii-litution;  every  other  di>pu.>iiion  is  null.  (Art. 1,487, 
C.  C.)  It  is  manifest  that  the  policy  of  such  enactments  is  in 
the  interest  of  morality  and  of  society.  Immorality,  which 
darkens  the  soul,  impairs  the  freedom  of  gratuitous  disposi- 
tion. 

Article  1,489  prohibits  dojiationti  to  the  professiojiaiiy 
attending  surgeons,  physicians,  or  ministers  of  the  gospel, 
if  made  during  the  last  illness  of  the  donor. 

Article  1,41H)  avoids  a  donation  made  to  a  stranger,  when 
the  laws  t>f  his  country  prohibit  a  similar  donation,  in  favor 
of  a  citizen  of  Louisiana. 

On  the  other  hand,  sales  between  husband  and  wife  are 
prohibited,  while  donations  are  all6wed. 

17 
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Thinj^s  are  also  actjuiml  l»y  universal  title  or  particular 
title. 

1  acquire  a  universality  when  a  person  transmits  to  nie 
not  such  an  object  rather  than  another,  but  the  whole  or  the 
universality  of  his  property,  or  an  ali(|Uot  part  of  the  whole, 
such  as  a  third  or  a  fourtii  of  all  his  pro}>erty. 

I  acquire  by  particular  title  when  a  person  gives  to  me 
one  or  many  determinate  things,  considere<l  individually 
or  isolatedly. 

The  interest  in  this  distinction  consists  principally  in 
the  obligation  inij>osed  on  those  who  acquire  by  universal 
title  to  pay  the  debts  of  their  author  ;  while  no  such  obli- 
gation is  attached  to  an  acquisition  by  particular  title. 

The  universitatt  juris  occurs  when  one  man  is  invested 
with  the  legal  clothing  of  another,  becoming,  not  at  succes- 
sive periods,  but  at  the  siune  UKmient,  vm)  idii,  subject  to  all 
his  liabilitias,  and  entitled  to  all  his  rights. 

To  constitute  universal  succession,  the  transmission  of 
the  aggregate  of  rights  and  duties  must  take  plaee  at  the 
same  moment  and  in  virtue  of  the  same  legal  capacity  in 
the  recipient. 

The  succession  of  an  lussignee  in  bankruptcy  to  all  the 
property  of  the  bankruj)t  is  a  universal  succession,  although 
he  is  liable  for  debt«  onlv  to  the  extent  of  the  assets. 

In  consequence  of  the  difference  between  realty  and  i>er- 
sonalty  at  common  law,  there  is  no  universal  succession, 
though  there  is  a  suceession  under  universi\l  title,  as  the  title 
to  all  the  pei*s<)nalty  vests  in  the  exeeutor  or  administrator, 
and  all  the  realty  in  the  heir.  Besides  universal  legatees  or 
instituted  heirs,  there  are  legatees  under  universal  title,  where 
a  testalor  beipieaths  a  half  or  a  third  of  all  his  immovables 
or  all  his  movables,  or  a  fixed  proportion  of  all  his  immov- 
ables or  of  all  his  movables.  (C.  G.  art.  1,012.)  Such  legatee 
by  universal  title  is  bound  for  his  proiK)rtion  of  debts. 
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Inheritance  is  a  universal  succession  occuring  at  death. 
The  heir,  or  group  of  heirs,  if  there  be  more  than  one, 

repiH'j^fiits  the  (lead  man  and  at  the  moment  nf  liis  death ; 
is  clothed  with  his  entire  legal  person,  and  steps  into  ail 
his  rights  and  duties.  Such  inheritance  is  expressed  by  the 
French  axiom,  "  Le  mort  mmt  le  vif" 

It  is  one  of  the  most  important  princ  ijjles  of  the  civil  law 
tliat  the  debts  are  a  charge  on  the  universality  of  goods,  on 
the  entire  patrimony,  and  not  on  any  specific  object  separ* 
ately  considered — **jEb  aUemm  est  onus  vniversi  paJknmcfim^ 
rum  cerfamm  renm." 

lntt>tate  succesj^iun  is  in  general  a  mode  of  acquisition 
by  universal  title:  the  exception  to  the  transmission  of  the 
universal! tv  to  the  intestate's  heirs,  is  the  successoral  return 
provided  for  in  articles  908  and  0U9. 

These  articles  also  con-tituti-  tlu  only  exception  to  the 
rule  mentioned  in  article  ^>.H5,  which  declares  "that  the  law 
does  not  take  into  consideration  the  origin  or  the  nature  of 
the  property  in  order  to  regulate  the  succession." 

Articles  OOS  and  OOf)  provide  "that  ascendants,  to  the 
exclusi<.ii  (>t  all  others,  inherit  the  innnovahks  given  by 
tiiem  to  their  children  or  their  descendants  of  a  more 
remote  degree,  who  die  without  posterity,  when  these 
objects  are  found  in  the  succession." 

"Ascendants  have  als<>  the  right  to  take  from  the  succes- 
sion of  their  child  or  descendant,  who  dies  without  issue, 
the  dowry  they  may  have  settled  in  money  upon  her." 

Succession  is  the  transmission  of  the  universality  of  rights 
and  oMi^zations  of  the  deceased  to  his  lieirs.  i"  Hiererlifas  nihil 
aliud  eat  quam  mccessio  in  ximvcrmmjm  quod  dcj undud  tuthuit.'^) 

There  are  three  sorts — testamentary,  legal,  and  irregular. 
The  legal  succession  is  founded  on  legitimate  blood  relation- 
ship; the  irregular  is  that  established  by  law  in  favor  of 
certain  persons,  or  of  tlie  state,  iu  default  of  relations. 
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Nutiiral  cliildn'U.  <luly  ju-kno\vI<'<ltri'<l.  l>ut  not  a<liilt<'roiis 
or  incestuous  hastanls,  are  irn';^ailar  heirs.  They  inherit  from 
tlu'ir  niotlier,  to  tlie  exclusion  of  all  relations  except  lawful 
children.  They  inherit  from  their  father,  to  the  exclusion  of 
the  state  only. 

In  what  are  called  the  customary  provinces  of  France,  in 
ancient  times,  there  was  no  such  thing  as  testamentary  heir. 
In  thos(»  provinces  it  was  said :  "  Htcredes  ffignvnhir,  uon  }<rrih- 
vntur''  or  "  Dcvs  hsfred^m  facere  potcj^t,  mm  hovio.^" 

The  Louisiana  Code  admits  the  in.stitution  of  an  heir  hy 
testament,  as  was  the  fashion — I  might  almost  say  the  passion 
— in  ancient  Rome;  for  a  singular  horror  of  dying  intestate 
cliaracterized  the  Roman. 

This  vehement  distaste  for  an  intestacy,  to  which  Roman 
society  remained  constant  for  so  many  ages,  has  heen  attri- 
buted to  the  unnatural  distribution  of  projK^rty  l)y  the  ancient 
jus  civile,  which  recognized  only  three  onlers  of  successi»r.< — 
unemaucipate«l  children,  the  neare.*<t  grade  of  the  agnate 
kindred,  and  the  gentiles. 

Emancipated  sons  were  i'xclude<l  by  the  nearest  grade  of 
the  agnate  kindred,  and  no  part  of  the  inheritance  was  given 
to  any  relative  unite<l  to  the  decea-^^ed  through  fenude  <le- 
seents. 

All  other  Immches  of  the  family  were  excluded,  and  the 
inheritance  went  to  the  gentiles,  or  entire  bo<lv  of  Roman 
citizens  bearing  the  .same  name  as  the  deceased. 

In  the  a.<certainment  of  lieirshij),  the  civil  law  metho<l  of 
computing  degrees  of  con.*:anguinity  is  ad(»pted. 

Jn  ca.se  of  brothers  and  sisters  of  the  whole  and  half  blood 
inheriting  from  one  another,  the  succession  is  first  divided 
ccjually  between  the  paternal  and  maternal  lines.  Genmin 
brothers  and  .sisters  take  j>art  in  lx)th  lines;  the  paternal  and 
maternal  brothei-s  and  si.«<ters  each  in  their  respective  lines 
only. 


V 


G()c>ql 


PAPER  K£A1>  BV  TMOMA8  J.  M£MX£S. 


266 


A  r^iu  ivssion  is  aeijuirid  hy  the  heir,  legal  or  teiituiiientaiy, 
immetiiately  on  the  death  of  the  deceased.  He  is  ^eize<l  from 
that  moment  of  the  entire  estate,  real  and  personal. 

By  the  Roman  law,  juid  under  the  Code  of  1808,  which 
WHS  the  fii-st  atleiiipt  at  ecdilicatiuii  in  J>uui."-iaua,  iinlil  ihe 
acceptance  or  renunciation  of  the  heir,  the  succe^ion  was 
considered  a  fictitious  being,  harefiitm  jacenSf  representing  in 
every  respect  the  deceased. 

Hut  tho( V)de of  1825  considers  the  heir  a^  havinji:  succeeded 
to  tiie  <leceased  from  the  instant  of  hi.**  death.  Vet  the  right 
of  the  heir  is  in  suspense  until  he  accepts  or  rejects  the  succes- 
sion; if  he  accepts  he  is  considered  as  having  succeeiled  to  the 
(leeea-»  «l  at  the  moment  of  his  death;  if  he  renounces,  lie  is 
considered  never  having  acquired  tiie  sueeessiou,  and  the 
next  heir  succeeds,  as  if  he  were  originally  the  nearest  heir. 

Hut  some  hei;^  are  unworthy ;  as  for  instance,  those  con- 
victed of  having;  killed  or  attempted  to  kill  the  deceased. 

The  unworthy  \iv'\r  remains  sei/.ed  of  the  succession  until 
deprived  of  it  by  a  judgment  diH;laring  him  unworthy. 

C^hildren  are  forcetl  heirs,  so  that  donations  inter  vhm  or 
mortis  cavm  cannot  exceed  two-thirds  of  the  <li<)>n-t'r's  [>rop- 
erty.  if  he  leaves  one  child,  one-hiih  it"  he  li  aves  two  ehildren, 
or  one-third  if  he  1«  aves  three  or  any  greater  number. 

Father  and  mother,  if  their  be  no  children,  are  forced  heirs 
to  the  extent  of  one-third.  On  the  <1eath  of  the  donor,  if  the 
donations  made  during  his  life  exceed  the  dis]>osahle  por- 
tion, the  lon  ed  iieir  can,  by  suit  lor  i<  <hi<  tion  of  donations, 
compel  tlie  donees  to  make  good  Ins  legitime. 

So  that  if  a  man  gives  away  in  his  lifetime  $100,000,  and 
flies  insolvent,  his  child  mav  recover  one-third  of  the  amount 
fj  tHii  the  donees.  This  right  is  j>ei*sonal  to  the  heir,  and  can- 
not he  exercised  by  creditors  of  the  donor;  nor  can  it  be  ex- 
ercised until  the  death  of  the  donor,  for  it  is  a  right  to  that 
portion  of  the  donor's  estate  reserved  by  law  to  his  heir. 
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Furtrd  heirs  are  so  called  beiause  the  duiior  eaiiiiot  de- 
prive them  of  their  portion  of  the  estate  reserved  to  them 
by  hiw,  whicli  is  caHecl  the  legitime. 

They  may  be  <leprived  of  the  legitime  by  disinherisfm 
for  one  of  the  causes  enumerated  in  Arts.  1,()21  and  1,<)2.'>  of 
the  code,  which  must  be  expressed  in  the  will,  and  it^  exist- 
ence proved.  Among  such  causes  is  mentioned  the  n»ar- 
riage  of  a  minor  without  consent  of  parents. 

If  the  heir  chooses  to  accept  the  succession  uncondition- 
ally, there  is  no  inventory,  no  administration,  no  expense; 
he  is  put  in  possession  at  once,  and  represents  the  pers<m  of 
the  decease<l,  and  as  such  is  liable  for  all  his  obligations, 
whether  the  jU'operty  inherited  be  sufficient  or  not  to  |)ay 
them. 

If  the  heir  is  a  minor,  or,  being  a  major,  prefers  an  admin- 
istration, he  accei)ts  with  benefit  of  inventory.  In  such 
case  he  is  not  put  into  j)OS.session  until  the  estate  is  wound 
up  by  an  administrator,  who  takes  an  inventory  and  gives 
bond,  and  then  the  heir  receives  any  surplus  remaining  as 
the  result  of  the  liquidation.  Acceptance  with  'benefit  of 
inventory  means  that  the  ol»ligations  of  the  heir  are  to  be 
limited  to  the  value  of  the  estate  inherited  by  him.  Hence 
an  inventory  is  made  of  the  effects  of  the  succession,  and 
they  are  sold  under  order  of  court,  and  the  heir  incurs  no 
responsibility  to  creditors  beyond  the  amount  coming  into 
his  hands.  An  uncoinlitional  acceptance  renders  the  heir 
absolutely  lial>lc  for  all  the  debts  of  the  deceased,  whether 
the  property  inherited  be  suflicient  for  that  purpose  or  not  : 
there  is  no  inventory  in  that  case,  and  no  administration: 
hence  a  minor  camiot  accept  a  succession  unconditionally. 

The  .sy.^tem  of  administration,  whether  by  an  executor  or 
administrator,  is  similar  to  that  in  other  states.  excej)t  that 
the  title  or  legal  seizin  of  all  the  prop^Tty,  real  an<l  pei-sf)nal, 
is  vested  in  the  heir,  the  administrator  having  p<Ksse!>sion, 
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however,  for  tin-  purpose  of  administration,  and  tiiu  pruhate 
court  order-  il>  siale  to  pay  debt.s  and  U*gariu.s. 

If  there  are  two  or  more  heirn,  they  inherit  equal  shares, 
become  liable  each  for  his  virile  share  of  the  obliga- 
tions of  the  deoea^.  In  other  wordn,  all  the  obligations 
of  the  deceased,  except  such  as  arc  iudi visible,  are  split  into 
a»  many  fraction^^  there  are  heirs,  who  become,  in  fact^ 
aepftrate  debtors. 

The  consequences  of  this  splitting  are,  Ist,  each  heir  is 
only  bound  for  his  vii  ilc  ^harc  :  Lid,  if  one  heir  becoiius 
insolvent,  it  is  tlie  lu>s  of  the  creditor.  This  supposes  that  the 
heirs  have  accepted  unconditionally — ^that  is  to  say,  without 
benefit  of  inventory;  for  if  the  estate  is  under  administra- 
tion in  the  hands  of  an  executor  or  administrator,  tlie  in- 
sulvencv  of  one  heir  does  not  aftect  the  creditor  of  tlie 
deceased  :  and  even  if  the  heirs  should  accept  the  succession 
unconditionally,  the  creditor,  by  demanding  a  separation  of 
patrimony — ^that  is  to  say,  a  separation  of  the  pro|)erty  of  the 
deceased  from  that  of  the  heirs — can  by  that  means  prevent 
the  creditors  of  the  heir  from  being  i>aid  out  of  the  assets 
of  the  deceased,  to  the  prejudice  of  the  creditors  of  tlie 
deceased.  Such  separation  of  patrimony  can  also  be  de- 
manded by  the  creditors  of  the  hcirt. 

But  if  the  object  of  the  obligation  be  not  suscAiptible  of  a 
divided  execution,  then  it  is  said  to  be  indivisible,  and  each 
heir  is  liable  for  the  whole. 

In  \)o\ni  of  practice,  this  splitting  of  obligations  <locs  not 
occur  cX(  (  pt  in  cases  where  the  heirs  are  all  majors,  and 
accept  the  succession  unconditionally,  and  take  possession 
of  its  effects  without  benefit  of  Inventory.  In  all  other  cases 
there  is  a  judicial  administration,  and  the  administrator  or 
executor,  as  to  creditors,  rcprocnts  the  entire  succession, 
■and  the  pro(>erty,  real  or  personal,  in  his  possession,  is  sold, 
under  decree  of  court,  to  pay  debts  and  legacies. 
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But  an  executor  is  regaidtd  as  tlie  mandatary  of  the  tes- 
tator. It  is  a  peculiar  sort  of  tigeucy,  ais  it  comnieaccs  at  the 
period  when  all  other  agencies  terminate. 

If  the  succession  be  testamentary,  and  the  instituted  or 
testamentary  heirs  receive  different  shares  of  the  universality 
of  tlie  succession — say  uiie  heir  for  lialf,  one  for  a  (juarter, 
and  two  others  for  one-eighth  each — the  obligatif)ns  of  the 
deceased  are  split  in  the  same  proportions,  and  the  heiis 
are  liable  for  debts  in  those  proportions. 

A  legatee,  unless  lie  be  a  legatee  under  univei*sal  title, 
not  resjionsible  for  debts;  he  <  amioL  obtain  his  legacy  until 
the  debts  are  paid.  The  ditterenee  between  a  testamentary 
heir  and  a  legatee  is  that  the  latter  does  not  partici|>ate  in 
the  universality  of  the  succession,  lie  takes  by  i>jiiticular 
title,  and  therefore  does  not  repretjcut  the  univcrmm  jus  of 
the  deceased. 

Entailments,  called  by  the  civilians  "substitutions/'  as 

well  as  trusts  or  fidei  comvihm,  are  prohibited.  "Every 
dis})usitiuu  by  which  the  donee,  the  heir,  or  the  legatee  is 
charged  to  preserve  or  to  return  a  thing  to  a  third  })erson, 
is  null  even  with  regard  to  the  donee,  the  instituted  heir, 
or  the  legatee."  (C.  i\  1,520.) 

The  term  "sul>stitiiti(»n "  is  derived  from  fnih  instiiutio,  or 
SK'condary  institution  of  heir;  as,  for  instance,!  give  to  A, 
and  if  he  die  without  heirs,  the  estate  is  to  go  to  B. 

To  constitute  a  substitution,  three  things  are  requireil : 

1.  An  obliuation  to  ])reser\-c  llic  thing. 

2.  To  preserve  it  until  the  deatli  of  the  donee. 

3.  To  deliver  it  at  the  death  of  the  donee  to  another  person. 
Such  a  disposition,  it  is  perceived,  ties  up  the  property, 

prevents  its  alienation,  and  designates  who  shall  succeed  as- 
heir  on  the  death  ol  tlie  donee. 

The  prohibition  of  the  ctwle  embraces,  with  the  substitu- 
tions and  fidei  eommism  of  the  Koman,  Spanish,  and  French. 
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laws,  the  trust  estates  of  the  Eii<]:Ii8h  eliaiicerv  svstein. 
The  prohibition  was  made  in  the  interest  of  public 
order,  to  presierve  the  simplicity  of  titles,  which  were 
all  allodial. 

The  distinction  between  a  siibstitutiuii  ;ind  the  donation 
of  the  usufruet  to  one  |h  rson  and  the  nak<'d  property  to 
another  is  that,  in  the  latter  case,  the  naked  pro)>erty  vests 
immediately,  and  there  must,  therefore,  be  some  person  m 
esse  at  the  time  the  donation  goes  into  effect,  having  eai)aeity 
at  thai  liiiie  to  itceive  it:  whereas  the  person  who  is  lo  take 
under  a  substitution  may  be  unknown  t<»  the  donor,  or  may 
not  be  in  existence  at  the  time  of  the  execution  of  the 
donation. 

Wills  are  treated  of  in  the  code  under  the  title  of  «lona- 
tions  mortis  amm. 

The  olographic  will  rec[uires  no  witnesses.  It  must  be 
entirely  written,  dated,  and  signed  hy  the  hand  of  the 

testator. 

The  olo^'raphic  will  is  of  Roman  origin.  It  wa^;  authorized 
by  the  Emperors  Theodosius  and  V'alentinian,  but  subse- 
quently Justinian,  in  the  107th  Novel,  required  witnesses, 
unless  the  vnW  was  executed  hv  an  tiscendant  for  the  sole 
purpose  of  making  a  partition  oi  his  entire  estate  among 
his  descendants.  By  an  ordinance  of  Louis  XI 11,  in  1020, 
olographic  wills  were  permitted ;  but  in  the  droit  ecrii 
provinces,  the  [>arliaments,  having  refused  to  register 
tln'  ordinaiHH',  it  was  never  enfoiiM  d.  It  was  not  until 
the  Code  Napoleon  was  promulgated,  tiiat  a  will  in  the 
olographic  form,  without  witnesses,  was  valid  througliout 
France. 

FraiKj-ois  Xavier  Martin,  Chief  Justice  of  Louisiana,  died 
in  1840,  leaving  an  olographic  will  executed  in  1<S44,  when 
he  had  become  blind,  and  remained  .^o  till  his  <leath.  Its 
validity  was  questioned  for  want  of  capacity  on  the  part  of 
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a  blind  man  to  make  an  olo^ra])hi('  will,  and  hecaust'  he 
could  not  read  what  he  had  written,  and  he  could  not  write 
without  the  assistance  of  others  to  guide  his  hand.  After 
the  most  elaborate  discussion  and  a  careful  scrutiny  of  the 
conflictin^r  views  of  foreign  jurists,  the  Supreme  Court 
maintained  the  will,  partly  because  the  testator  himself, 
having  evinced  his  oj>inion  by  writing  the  will,  had  groat 
weight  as  an  authority.    (State  vs.  Martin,  2  A.  <iS().) 

The  code  allows  a  soldier  in  the  field  to  execute  a  will  in 
presence  of  a  conniiissioned  officer  and  two  witnesses.  It 
must  Iw  signed  by  the  testator,  and  remains  operative  for 
six  months  after  the  emergency  has  ceased. 

The  nuncupative  will,  if  executed  before  a  notary,  must 
be  attested  bv  three  witnesses,  oth(»rwi.se  bv  five. 

It  is  called  nuncupative  because  it  is  read  aloud  by  or  to 
the  testator  in  i)resence  of  the  witnesst^s.  A  will  not  so  read 
is  called  mystic,  and  being  signed  must  be  presented  by  tlie 
testator  to  a  notary,  and  sealed  up  in  i»rcsence  of  sev'en 
.  witnesses.  Persons  undei-  sixteen  years  of  age,  and  women, 
cannot  be  witnes-^es.  ,  At  sixteen,  a  man  or  wonism.  married 
or  unmarried,  has  caj>arity  to  make  a  will. 

The  exclusion  of  women  as  witnesses  is  attributc<l  to  tlie 
inrtucnce  of  the  sarra  gent  (Urn  of  ancient  liome,  when  wills 
were  executed  subject  to  the  confirmation  of  ]»ublic  a.^^sem- 
blies,  to  wliich  women  were  not  admitte»l — ''ab  omnihm  officiis 
■civUibus  vcl  puhlicis  reiuotir." 

A  testament  clothed  with  the  formalities  jirescribed  by  the 
law  of  the  |>laceof  its  execution  will  be  enforced  in  Louisiana, 
both  as  to  real  and  personal  property,  although  it  would  be 
void  as  to  form,  if  executed  in  the  state.  This  doctrine  ap- 
plies even  to  citizens  of  the  state  who  make  wills  abroad.  A 
will  becomes  void  on  the  birth  of  a  child  posterior  to  its  exe- 
<rution ;  so  that  a  married  man  with  a  fruitful  wife  might 
have  to  make  a  dozen  wills  in  as  many  years:  and  even  then 
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the  birtii  of  a  j>osthuiiKtns  child  would  t*ru>initc  liis  testa- 
mentary aspirations,  so  that  oue  may  die  aj)|)areiitly  te«t4ite, 
yet  become  intestate  by  an  event  occurring  after  death. 

In  point  of  law,  however,  a  child  conceived,  if  subse(|uently 
boni  alive,  is  ivj)Uted  to  have  been  born  at  the  date  of  eon- 
ception,  and  therefore  the  }M>sthumou!>  child  iu  the  ca«<e  sup- 
posed is  reputed  bom  before  its  parents  death.  Although 
husband  and  wife  during  marriage  may  make  donations  to 
one  another,  such  donations  are  revocable  at  the  pleasure  of 
the  donor;  but  thev  cannot  bv  the  same  will  or  act  of  dona- 
tion  make  to  each  other  mutual  or  reciprocal  donations  or 
bequests ;  nor  can  two  or  more  persons  make  a  will  in  one 
and  the  same  act.  These  prohibitions  are  founded  on  the 
absulutc  rcv<)fal)ility  (tf  all  wills  and  uf  donations  Inter  vivos' 
between  marrieJ  persons.  Reciprocal  wills,  or  donations 
between  married  persons  in  the  same  act,  carry  the  implica- 
tion of  mutual  understanding  or  agreement,  which  is  antag- 
onist ic  to  absolute  freedom  of  revocation. 

Marriage  alone,  lither  (►f  manor  woman,  will  not  revoke 
a  will ;  nor  can  tlie  testator,  by  any  provision  in  the  will, 
prevent  its  revocation  b}*  the  subsequent  birth  of  a  child. 

Xo  gift  mortia  cauwi  can  be  made  otherwise  than  by  testa- 
ment.   Every  other  forui  i>  abioo^ated.  {C.  (  .  l.Tlo.) 

A  donation  Intn-  uivm  can  comprehend  only  tlie  present 
property  of  the  donor.  If  it  comprehends  future  acquired 
property,  it  is  null  as  to  that. 

A  donation  inter  vivos  is  an  act  bv  whic  h  the  donor  divests 
hinii>eU  at  present  and  irrevocably  of  the  thing  given.  He 
may  stipulate  for  the  return  of  the  thing  to  him  in  case  he 
survive  the  donee  and  his  descendants ;  and  he  may  revoke 
the  donation  for  ingratitude  on  the  part  of  tlie  donee — that  is 
to  say,  if  the  <ionee  attem|>t  to  take  his  life,  or  is  guilty  of 
cruel  treatment  or  of  crimes  toward.s  him,  or  if  he  has  re- 
fused him  food  in  distress.  ((*.  C.  1,560.) 
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The  donor  cannot  reserve  to  liiniselt"  tlie  n.«^nfruct  of  the 
thing  given  :  baton  the  other  luind  he  cannot  divest  himself 
of  all  his  [)roj>erty  ;  and  therefore,  unless  ht*  reserve  enoufjh 
for  his  subsistence,  the  entire  rlonation  is  void.  (('.  C  1,407.) 
The  law  will  not  allow  him  to  strip  himself  omnium 
boiwriiiu. 

There  is  some  modification  of  the  rules  governing  dona- 
tions inter  riros  in  general,  when  those  donations  arc  made  in 
favor  of  marriage  to  the  husbaml  or  wifebv  fathers,  mothers, 
or  other  ascendants,  and  even  bv  strangers.  In  such  dona- 
tions, tlie  donor  may  give  the  whole  or  a  part  of  the  proj»erty 
he  shall  have  on  the  day  of  his  decease  for  the  Wnetit  of  the 
parties  to  the  marriage,  and  in  case  the  donor  survive  the 
donee,  for  the  benefit  of  the  children  or  other  descendants 
to  proceed  from  that  marriage.  Such  donations  may  em- 
brace property  acquire<l  .and  to  be  acquired;  and  they  are 
irrevocable  only  in  the  sense  that  the  donor  can  no  longer 
(lisj»oi<e  of  the  objects  comprised  in  the  <lonation  by  gratui- 
tous title,  but  he  retains  the  full  liberty  of  selling  and  mort- 
gaging, unless  he  has  formerly  renf)unced  that  right. 

It  is  perceived  that  this  class  of  <lonations  is  peculiar.  In 
a  donation  infrr  riros  pr(>per,  the  donor  divests  himself  at 
present  and  irrevocably  of  the  thing  given,  and  it  cannot 
embrace  future  ac<iuire<I  property;  whereas,  the  donation  in 
favor  of  marriage  may  embrace  present  and  future  property, 
and  is  revm-able  to  the  extent  to  which  the  power  to  alienate 
is  reserved  to  the  donor,  and  inures  to  the  benefit  of  children 
not  in  effftf  at  the  *late  of  the  donation;  and  in  case  the  donee 
dies  without  children  or  descendants,  the  donation  is  of  no 
effect . 

It  is  a  hybrid  donation,  called  by  the  French,  Vimtitution 
cojifrartnelle,  or  the  institution  of  heir  by  contract. 

It  confers  an  eventual  right  to  the  succession  of  the  donor, 
who  cannot  give  away  or  be<|ueath  his  property  to  a  third 
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person,  though  ho  may  soil  it:  uiiloss  lie  hus  oxpros^ly  <le- 
barred  hiiiLself  of  that  right ;  but  wliile  the  donor  is  alive, 
the  donee  has  no  right  in  the  prop*  i  t y.  and  in  this  respect 
his  iiitorost  rosonihlos  that  of  a  |>resuniptivi  lu  ir.  His  riirht 
is  a  right  to  the  taouily  ol  bccomiug  hoir,  it  he  is  alive  at 
the  death  of  the  donor. 

There  i«  also  a  limitation  on  the  j»ower  of  married  ]>er- 
sons  to  mako  donations  to  ont'  anothoi-,  whore  donor  lias 
children  by  a  previous  marriage.  In  such  easo  the  doimr 
can  give  to  the  new  spouse  only  one-third  of  his  estate. 
(Act  of  1882.) 

A  f«econd  marriage,  where  there  are  children  of  the  pre- 
ceding marriage, destroys  the  powci  of  thi-  jjarty  coiiiracting 
it  to  dispose  of  the  jiroperty  given  or  bequeatlietl  to  him  or 
her  by  the  deceased  spouse.  Such  property  on  the  second 
marriage  is,  by  o}>eration  of  law,  vested  in  the  children  of 
the  first  marriage,  and  the  spouse  w^ho  marries  a^aiii  h.is 
only  the  usufruct  of  it.  (CC.  Arts.  l,7o'2,  l,"* '>').)  Tlu'se  pro- 
visions are  of  Koman  origin.  The  Justinian  Code  and  the 
9Hth  Novel  first  limited  the  power  of  donation  in  case  of 
second  niarriagt'.  This  power  was  .<»till  further  contracted 
by  Theoilosius  the  (ireat,  and  Tlieodosius  the  »Secoud,  and 
Valentian  the  Tliird. 

The  object  of  a  marriage  <'0ntract  in  Loui.<iana  is  to  desig- 
nate the  property  constitutinff  the  dowr>',  which  the  wife 
brings  to  the  husband  to  support  the  t  xpt uses  of  the  mar- 
riage. Whatever  property  in  declared  in  the  marriage  con- 
tract to  belong  t-o  the  wife,  or  to  be  given  to  her  on  account 
of  the  marriage,  l)y  other  persons  than  the  husband,  is  a 
jiart  of  the  dowry.  Sucli  ])ro|)erty  is  called  dotal.  It  can 
only  be  settled  l  iy  a  marriage  contract,  evidenced  by  autlien- 
tic  act  execut6<l  before  marriage.  In  no  other  form  is  it 
valid,  nor  can  it  be  executed  after  marriage,  nor  can  the 
•dowry  be  increased  during  tlie  marriage. 
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The  iiic<»nR'  of  dotal  jn'oporty  belongs  to  the  liusl>iiiid^ 
to  lielj)  liim  to  support  the  charges  of  the  marriage.  lie 
alone  has  the  adniiiiistralion  of  it. 

As  a  jijeneral  rule,  dotal  immovables  are  inalienable  <lur- 
ing  the  nuirriage.  The  marriage  <-ontraet  may  allow  them 
to  be  sold,  but  in  such  ease  their  value  must  be  investetl  in 
other  immovables,  which  become  tlotal.  The  purchaser, 
however,  is  not  Iwtund  to  see  to  the  applitation  of  the  j^iir- 
chase  monev. 

«■' 

Under  H|K?cial  circumstances  the  wife,  with  the  ns^ient  of 
her  husl)an»l,  and  (Hi  the  authorization  of  the  juflge  i»f  lier 
domicile,  given  after  an  examination  ai)art  from  lirr  hus- 
band, may  mortgage  dotal  property  to  raise  money  for  lier 
own  use  and  benetit. 

The  wife  may  also,  with  the  consent  of  her  husband,  pro- 
vide for  the  establishment  of  their  children  by  gifts  of  dotal 
property.  The  court,  however,  njay  order  the  sale  of  dotal 
immovables  at  public  auction,  when  necessary  for  the  niain- 
tenauce  of  the  family  or  for  the  payment  of  ante-nuptial 
debts  of  the  wife,  or  for  the  purpose  of  making  heavy  re- 
pairs, in<lispensably  necessary  for  the  preservation  of  the 
innnovables  settled  as  dowry. 

The  obligations  of  the  husban<l  in  respect  to  dotal  prop- 
ertv  are  those  of  an  usufructuarv.  He  becomes  owner 
of  the  movables  valued  in  tla-  marriage  contract,  uidess 
the  contrary  is  declared.  He  is  obliged  to  restore  the 
movables  or  their  value  on  the  dissolution  of  the  nuirriage, 
and  the  wife  has  a  legal  mortgage  on  the  immovables,  and  a 
privilege  on  the  movables  of  her  husband,  for  the  restitution 
of  her  dowry.  A  legal  mortgage  is  a  right  of  mortgage 
given  by  law  without  any  stijailation  of  the  parties.  It  is 
also  called  tacit,  becaus<.^  it  is  established  by  law,  without  the 
aid  of  any  agreement.  The  wife  has  also  a  legal  mortgage 
for  the  nstitution  of  her  ]>araphernal  jnoperty;  so  has  a 


Google 


PAPEK  U£AI>  BY  THOMAS  J.  S£MM£H. 


275- 


minor  on  the  immovables  of  liis  tutor,  aii<I  persons  iiiter- 
ilicted  on  the  immovables  of  their  curators*.  F<»rinorIy  tliis 
legal  or  tacit  mortgage  affected  all  the  immovables  of  the 
debtor  in  the  state,  without  rt  gistration ;  now,  provision  is 
made  lor  rifordinj;  the  evidence  (»1  ( lainis  to  which  tlu'  law 
attaches  a  right  of  mortgage,  and  thereby  tin  iiu  onveniences 
of  the  tacit  mortgage  system  have  been  reached. 

All  i)njperty  belonging  to  the  wife  at  the  time  of  mar> 
riage.  or  inlu-ritcd  hy,  or  {xiven  to  hrr  utter  the  marriatze,  is 
her  sojiarate  j)ro|)crty,and  is  called  paraphernal  orextru  dotal. 
Her  husband  has  no  interest  whatever  in  it,  nor  has  she  any 
interest  in  the  property  owned  by  him  at  the  time  of  the  mar- 
riage, or  s\ibse(|nently  inherited  or  ac(|uired  by  donation. 

The  wile  is  entitled  to  the  adnnnistration  of  her  paraphernal 
property,  and  to  the  enjoyment  of  the  revenues  and  fruit*? 
thereof;  but  she  cannot  alienate  or  mortgage  it  without  the 
consent  of  her  husband.  If  he  administers  it  against  her  will, 
he  i.^  accountable  for  all  the  fruits  nnd  rev(>nu(^'^  received  by 
him,  and  she  can  restniin  him  from  further  interference;  but 
he  is  not  responsible  for  the  ante-nuptial  debts  of  the  wife. 

Every  marriage  contracted  in  the  state  superinduces  of 
right  the  eniijugal  partner-hip  or  conmiunity  of  acquets 
and  gains,  if  there  be  no  stipulations  to  the  contraiy  iu  the 
marriage  contract. 

All  property  which  is  not  dotal  or  paraphernal  belongs  to- 
the  community;  that  is  to  say: 

First.  The  fruits  of  the  property  of  which  the  husband 
has  the  administration  and  enjoyment  of  right  or  in  fact. 
This  includes  the  revenues  of  the  husband's  separate  prop- 
erty, and  of  the  wife's  paraphernal  [>roperty,  if  she  allows 
him  to  adniini>lcr  it. 

Second.  The  [)roduc(»  of  tlje  labor  or  industry  of  the  hus- 
band or  wife.  This  includes  every  si)ecies  of  profit,  the 
result  of  toil  or  talent. 
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TJiinl.  All  |»r(»|K'rty  piircliasoil  by  luislminl  or  wife,  unk'ss 
it  Ix*  as  an  invt'stimnt  of  paiaplieinal  fuinls. 

Fourth.  All  donations  infer  riros  or  uiorth^  amm  ina<lt- 
jointly  to  iMitli  linshand  and  \vift\ 

FijVi.  Till'  vaku'  of  tlu*  inij^rovmu'iits  put  on  the  so])arate 
propi-rty  of  ritlu-r  spouse,  and  paid  for  with  funds  of  the 
coniinunity.  During  the  marriage,  the  title  to  tlie  com- 
munity property  is  vested  in  the  hushaiKl.  He  is  the  head 
and  master  of  the  community.  He  disj)Os&s  of  its  revenues 
and  alienates  its  property  without  the  consent  of  his  wife; 
but  lie  cannot  give  it  away,  except  for  the  establishment  of 
the  children  of  the  marriage;  he  may,  liowever,  make  par- 
ticular gifts  of  movable  ctfects. 

If  the  husband  should  sell  or  otherwis(j  dispose  of  the 
community  property  for  the  purpose  of  defrauding  his  wile, 
she  is  entitled  to  restitution  against  him  or  his  heirs  on  the 
dissolution  of  the  communitv.  The  title  of  the  wife  to  aiiv 
sj)ccial  or  proprietary  interest  does  not  vest  until  the  disso- 
hition  of  the  communitv:  until  then  she  has  onlv  a  con- 

■  * 

tingent  and  eventual  right  in  one-half  of  such  of  the  acquets 
and  gains  as  may  be  found  in  the  possession  of  the  com- 
munity at  its  termination.  Even  then  her  right  is  contin- 
gent on  her  acceptance  of  the  coniinunity,  which  involves 
responsibility  for  one-half  the  <lebts,  unless  she  accepts  with 
benefit  of  inventory,  which  she  may  now  do.  If  .slie  does 
not  accept,  she  is  as  nnich  a  stranger  to  the  property  as  if  no 
community  had  ever  existed. 

The  community  is  dissolved  by — 1,  death  of  either  spouse; 
2,  a  ju<lgment  annulling  a  putative  marriage;  3,  a  jutlgment 
giving  to  the  licirs  of  an  absentee  provisional  po.ssession  of  his 
estate:  4,  a  separation  of  ju'operty,  which  is  effected  by  a 
judgment  in  an  action  instituted  by  tlie  wife  for  that  purpose, 
or  flows  as  a  necessary  conse<pience  from  a  judgment  of  separa- 
tion a  menm  d  thoro,  or  of  divorce  a  Hnculo  matrimonii. 
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It  U  only  the  M'ife  who  can  institute  an  action  for  se})ara- 
tiou  ut  ])r<»]H^rty,  and  thereby  dissolve  the  eonimuiiity;  this 
riglit  is  given  to  her  when  the  disorder  of  her  husband's 
affairs  induces  her  to  believe  that  his  estate  is  insufficient  to 
meet  her  claims  against  him^  or  when  he  neglects  to  reinvest 
the  dotal  effects  aceonliuL;  tu  law,  or  when  he  is  insolvent, 
and  she  desires  to  pre^fcrvu  for  lierself  and  her  children  the 
fruits  of  her  industry.  Sucli  fruits  would  otherwise  fall  into 
the  oommunity,  and  be  subject  to  seizure  for  the  husband's 
debts. 

The  policy  of  the  law  favors  the  ( oiiniiunity.  and  thei'e- 
fore  a  separation  of  property  sought  fni  can  only  be  decreed 
by  a  court  of  justice,  after  hearing  all  the  parties,  and  on 
proof  of  the  requisite  facts.   The  community  of  Louisiana  is 

of  Spuiiisli  origin  and  is  much  more  simple  than  tliat  of 
France. 

Time  forbidti  a  discussion  of  the  theory  of  obligations. 
For  that  reason  I  confine  myself  to  a  meagre  statement  of  a 

few  elementary  principles. 

A  civil  obligation  is  dehued  in  the  code  tu  be  a  le^al  tie, 
which  gives  the  party  with  whom  it  is  contracted  the  right 
of  enforcing  its  performance  by  law. 

The  sources  of  obligation  are  five:  1,  contract;  2,  (^uasi- 
couiract;  8,  offense:  4,  q  uasi -often  se :  5,  tlie  law. 

It  is  said  by  Maine  that  the  Greek  word  nomos  (law)  does 
not  occur  in  Homer. 

The  terms  "  contract "  and  "  obligation  of  contract "  are 
not  to  be  found  in  the  English  Bible  or  in  the  writ iiigs  of 
LA>rd  Coke ;  bhake$)peare  makes  Hamlet  say,  in  alluding  to 
the  marriage  of  his  mother, 

O  Hitch  a  deed 
Ah  from  the  bwly  of  contraction  phioks  the  very  soul !" 

but  the  expresiijiou  relerii  to  the  exceptional  contract  of  mar- 
riage between  royal  persons.  "  Agreement "  and  "  covenant " 

18 
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Were  the  law  terms  used  by  coiniiion  luw  \vritei*s  until 
witliin  the  last  two  hundred  year,  ami  Powell,  in  the  present 
centurv,  was  the  Hrst  common  law  author  of  a  treatise  on 
contra<'ts. 

Yet  neither  the  term  "agreement"  nor  eoveiumt  "  con- 
veys the  full  an«l  coniplete  idea  of  a  contract  as  understood 
by  the  civilians;  for  a  contract  givt»s  rise  to  civil  obliLrations, 
and  is  therefore  dasseil  as  one  of  the  sources  of  obligations; 
and  the  dominant  idea  of  a  civil  obligation  is  the  '\}nrii<  rtn- 
culnm  quo  n^cessUiiic  astriiujimur  tdicajiLs  rei  mlvendmj  tttcnnr 
dum  nostrx  civ  'datis  juray 

Tlie  absence  of  this  juris  vinculum  from  an  '*  agree- 
ment"  or  "covenant,"  for  any  reason  whatever,  deprivt's  it 
of  the  chamcter  of  a  contract,  because  it  is  not  susceptible  of 
exivution  by  an  ap|)eal  to  the  public  force  of  the  country 
through  its  judicial  tribunals.  Tt  is  for  this  re^ison  that  the 
public  <lebt  of  a  nation,  the  holders  of  which  have  no  riglit 
of  action,  does  not  fall  within  the  category  of  civil  obligations. 
The  public  debl  is,  as  Hamilton  said,  "A  property  subsisting 
in  the  faith  of  the  government.  Its  es.«<ence  is  proiniso.  Its 
definite  value  «le|>ends  u|K»n  the  reliance  that  the  j>roniiso 
will  l>e  definitely  fulfilled."  The  government  represents  the 
public  probity,  and  its  high  mi.ssion  and  weighty  responsi- 
biUtics  afford  guarantees  which  satisfy  creditors  as  well  as 
society  itself. 

There  an»  two  elements  necessary  to  constitute  an  ob- 
ligation : 

First.  The  juris  vinculum,  by  which  an  ol>ligor  can  be 
sued  in  a  court  of  justict;.  and  (M»mpclled  by  thr  jaililic 
force  to  comply  with  his  oljligation. 

Second.  It  must  exist  before  one  or  more  determinate  per- 
sons on  the  one  side,  and  on'e  or  more  determinate  persons 
on  the  other  side.  It  is  essentially  individual  and  relative, 
and  nnist  not  he  confounded  with  general  <luty  to  society. 


Digitized  by  Google 


PAPKB  SKAD  BY  THOMAA  J.  HBMMISf^  279 

i»  true  there  is  a  general  obligation  not  to  assail  a 
maft  'pmmm  or  property;  but  this  is  an  obligation  com> 
moD  t»  all  persons^  and  is  of  a  uegative,  not  of  a  poeitive, 
cbinuter,  and  does  not  bind  one  determinate  person  to 
inotiMr  <Ietermmate  person.  On  the  eontrar}',  it  is  obliga- 
M\  up*>n  ;ill  person*  towaHs  ono  nnofhrr..  It  is  called 
»ri»l  ^\ity.  aii<l  i"^  only  the  n'SjKct  •lue  t"  r^  al  riiiliN. 

U/iiB ^-i-f(>ntriU'ts  aro  the  lawful  and  |'Urr!y  voluntary 
ar(<  (if    c»    man,  from  wliicli  tlKTr  j-osult-  any  nUI i^at inn 
t<»  a  third  person,  anil  sometimes  a  reciprocal 
oWi;iiuioii  betv'een  the  parties. 

This  class  of  obligation  arises  from  law/id  OiCfs^  and  not 
tat  agreements.    lUuf^trations  of  quasi-contracts  arc  the 
oM^Staons  arising  when  a  man,  of  his  own  acconl.  nncier- 
takes  the  management  of  the  affairs  of  anotluT,  under 
cncQwatanoes  from  which  no  a^em y  can  be  iufermL  His 
obligatioDB  BB n^frofinrnm  qeftor  are  those  of  n  iptasi -con tract; 
ihft ohlijLriil ion  to  i-r>torc  iiioncv  jKiid  <>i'  r.-.  t  ix  .  i|  in  «  i  i'tr  i< 
a  ciaa:^i-<'«Mitract  :   all  tlu-  njuitalilc   .|>)  -tiin«-  ili  if  man 
<\\-a\\  ciu-ifii    liini^olt"    at   tlir    <  xp<  !i-t    'A    ;ini>flt(  )-  i  mhus 
iiinlt-r  tliis  ln-ad.    An  la  ir  lM-n<  linMl  l.\    a  tfmil  p*  r-Mn's 
jxtytiuiit  of  his  ancestor's  debts,  althtnigli  payiuon;  not 
made  at  the  requtst  of  the  heir  or  ancestor,    ^nnn  i  i  ,v  a 
quasi -ooii tract  to  reimburse  the  amount  so  paid,    lience  it 
k  perceived  the  quasi-contract  is  not  the  implied  (;ontract 
of  fhe  CQinmon  law,  which  presupposes  the  request  uf  the 
party  wbo  receives  the  benefit.    The  obligation  of  the 
qiiasi-cofitract  results  from  benefit  actually  received  fn>m 
a  lawfinl  act  <louc  without  i-v<jii«'<t. 
2.  An  on'cusL*  is  an  ilh'ji'ai  a-.-l  dimr,  with  inM  ■;it  ■'■>  \\\\\\vy\ 
%.  A  <'jU;ir<i-<jtrcns('  is  an  unlawful  an  ilun'    u umluuliun- 
illy,  tlic  result  of  no;:rli«i(  lac  or  inipi  u.u m  ■  , 

The  iivjury  resultin;;  from  an  ollen^eor  qua.-^i-oil  1 1  . m  - 
•  aw  to  an  obligation  to  repair  it.   The  co«lt>  ^^cntuniiousiy 
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declares  that  ■t  VLi  v  art  wliah  v«  r  ol  uiaii  tliat  cau>c>  daiii- 

V 

age  to  another  ohligcs  him  hv  whot^  fault  it  ha])peiiecl  to 
repair  it." 

4.  Illu#<trations  of  obligations  nvsulting  from  the  operation 

of  the  hiw  are  the  obligation  to  ])ay  taxe.s,  and  in  L(jui>iaim 
the  obiigati'in  lu  allow  your  nei^rhbor,  in  cities,  to  re^l  iiiJ»t 
inches  of  his  wall  on  your  land. 

It  is  considered  by  civilians,  that  the  classification  I  have 
mentioned  embraces  f»verv'  conceivable  condition  of  fad 
giving  li.M*  to  civil  obli^^alions. 

I  pretermit  also  the  iloctrine  of  privileges,  a  privilege  bt- 
ing  a  right  which  the  nature  of  the  debt  gives  to  tlic  cred- 
itor, and  which  entitles  liim  to  be  preferred  to  other  creditors, 
even  those  wlio  liave  mortgages.  It  is  conferred  by  law,  aud 
cannot  l>e  created  bv  contract. 

The  privilege  is  either  general — that  is  to  say,  it  affect* 
all  the  proju  i  ty  of  the  debtor,  or  all  his  movable^5— or  is 
Sf>ecial — that  is  to  say,  is  applicable  to  a  ])arti(  u!ar  ohjt'ci, 
as  in  the  case  of  the  vendor,  who  has  a  privilege  ou  ihe 
thing  sold  for  the  unpaid  price. 

While  a  privilege  may  affect  movables,  a  mortgage  cannot; 
for  movables  are  not  susceptible  of  morigage. 

The  general  privileges  on  all  the  property  of  tin  <lcl»u*r 
are  funeral  charges,  judicial  charges,  exi)enses  of  the  IM 
illness,  wages  of  servants  and  salaries  of  clerks  for  tlie  year 
past,  and  so  much  as  is  due  for  the  current  year. 

The  dotal,  but  not  tlie  paraphernal,  rights  of  tlie  wife  are 
secured  by  a  general  privilege  ou  all  the  movables  of  the 
husband. 

A  debt  for  supplies  of  provisions  to  the  debtor  or  his  fam- 
ily during  the  last  six  months  Ijy  retail  dealei*s  is  rntitltMl  t<» 
a  similar  privilege.  In  addition  to  tlie  ])rivilege  given  to 
the  vendor  for  the  unpaid  price  of  the  object  sold,  the  law 
implies  in  the  contract  of  sale,  and  in  every  commutative  or 


Uiyiiizeo  by 


PAPER  SEAD  BY  THOMAH  J,  281 

syimlla<;inatic  coiiimct,  a  roHoluiory  condition,  which  gives 
either  party  the  right  to  sue  for  a  revo(  ation  of  the  contract 
in  case  the  other  fails  to  comply  with  his  engagements. 
Both  the  privilege  of  the  vendor  and  the  resolutory  condition 
were  iinkii<t\\  ii  to  the  Roman  law  ;  for  atU  r  ileliverv.  tliat 
kiw  ahaudoiied  the  ven<lor  soiling  un  eretlii  to  the  good  iaith 
of  the  purchaser,  and  refused  a  resolution  of  the  sale  for 
non-])ayment  of  the  price,  unless  the  pactum  c<mimfmnum 
ha«l  been  expressly  stipulated. 

The  privilege  of  tlie  vendor  and  tiic  resolutory  cou<liti<ai 
are  the  conception  of  the  modern  ci^ilians,  who  say  that 
both  rights  are  visceral  to  the  contract  of  sale  {adhserenJt 
^merihttn  m ),  and  therefore  exist,  unless  renounced  in  terms 
not  to  he  nn>takt:tii. 

In  <  rin elusion,  1  must  ban  ly  allude  to  the  third  mode  of 
ac<|uisition — ^the  operation  of  the  law. 

Under  this  head  is  embraced  acquisition  by  accession, 
(>eeuj)aiiev,  prescription,  and  tli.  jm-k  i  jition  of  fruits  by  a 
bona  Jide  possessor.  The  Code  of  a«liiiitted  seven  modes 
of  acquisition.  The  existing  code  has  included  in  one  class, 
"the  operation  of  the  law,"  all  other  modes  than  succession 
and  the  etfect  of  obligations. 

Thf  rigiit  of  accession  is  the  right  uf  the  owner  of  a  thing 
to  all  that  it  produces,  or  becomes  united  to  or  incorporated 
with  it,  either  naturally  or  artificially ;  as,  for  instance,  fruits, 
accretions,  or  the  union  of  two  things  by  adjunction,  as  a 
f»icture  tu  a  franie;  or  by  speciiicalion,  as  where  a  block  of 
marble  has  been  converted  into  an  Apollo  by  a  sculj)tor;  or 
by  commixtion  or  confusion,  as  in  the  case  of  the  mixture 
of  w^ines  belonging  to  different  proprietors. 

Acquisition  by  occuj>umy  recjuires  no  conuiicnl,  nor  does 
that  by  prescription.  I  should  remark,  however,  that  there 
are  two  kinds  of  prescription :  one  termed  liberative,  which 
discharges  a  person  from  debt;  the  other  called  acquisitive, 
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because  tlierel)}*  propcTty  is  at'tjiiiml.  The  lihemtive  pre- 
scrij)ti()n  difiers  from  the  eoniiiion  law  Statute  of  Liniitatitms 
in  this,  that  it  is  extinctive  in  its  character,  and  therefore  is 
defined  in  tlie  code  as  one  of  the  modes  of  extinguishing 
obligations.  Hence  it  is  not  the  debtor  alone  who  can  plead 
prescri|>tion,  as  is  the  ca.se  at  common  law,  but  cre«litors,  and 
all  other  persons  who  may  have  an  i)iterest  in  ac(|uirin<:  an 
estate  or  extinguishing  an  obligation  nuiy  plead  it.  even 
though  the  debtor  should  refuse  to  make  tlu'  plea  or 
renounce  it. 

The  perception  of  fruits  by  a  bona  jidc  j)ossi*ss^)r  is  a  mode 
of  acquisition,  because,  although  he  is  not  owner,  yet, 
believing  himself  to  be  so,  the  law  gives  him  the  fruits  »*f  the 
thing  in  his  po.ssession,  while  he  is  ignorant  of  the  defects 
of  his  title. 
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OF  THE 

tOMMIlTEEON  JURISPRUDENCE  AND  LAW  REFORM. 


Tu  THE  President  of  the  A.mekkan  Bah  Associa- 
noK : — ^The  Committee  on  Jurisprudence  and  Law  Keform 
respectfully  report  as  follows,  in  reference  to  the  several 
iiubjects  confided  to  them. by  the  Association: 

I. — Thk     I'ORM    OF    ACKNOWrKDOEMKNTS    OK    DeKDS  AST) 

OTHER  Instruments  affecting  Real  Estate,  and  the 
Mode  of  Executing  and  Attesting  Wills. 

At  tlife  first  Annual  Meeting  of  the  Association,  held 
August,  1678,  this  committee  was  instructed  to  inquire 
into  and  report  upon  the  present  condition  of  the  law 
touching  the  acknowledgment  of  mstruments  relating  to 
real  estate,  %vitli  such  suggestions  as  tliey  might  deem  ex- 
pedient, l<)()kiii|4  to  trretiter  uniformity  in  the  forms  of 
acknowledgment  and  the  certification  thereof,  and  also  to 
make  like  inquiry  and  report  in  reference  to  the  laws  of 
the  several  states  relating  to  the  execution  of  wills. 

The  committi'f  iT}M»rtu(l  at  length  on  the  above  suhjects 
at  the  Annual  Meeting  held  in  August,  1K79,  and  a  resolu- 
tion recommended  by  the  committee  was  adopted  by  the 
Association,  declaring  its  judgment  in  favor  of  the  desira- 
bility of  securing,  by  lei;islati«»n  in  the  several  states, 
uniformity  in  tlie  aeknovvlt'<l^nient  and  authentication  of 
instruments  relating  to  real  estate,  and  in  the  mode  of  exe- 
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(  iitinjj  and  attesting:  wills.  The  subject  was  again  referred 
to  this  eonimittee,  with  a  direction  to  the  Locid  Councils  to 
co-o])erate  with  it  in  the  preparation  of  forms  of  acknowl- 
edgment and  of  regulations  as  to  the  execution  and  attesta- 
tion of  wills,  with  a  view  to  securing  such  uniformity,  such 
forms  to  be  reported  to  the  Association. 

Progress  was  reported  by  tlie  committee  at  the  meetings 
of  the  As.sociation  held  in  1880  and  1881.  After  a  full  con- 
sideration of  the  subject,  the  committee  determined  to  siiVjmit 
to  the  Local  Councils  a  form  for  the  acknowledgment  of  deeds 
and  instruments  aticcting  real  estate,  embodied  in  the  draft 
of  an  act  to  Ix'  sul)mitte<l  to  the  several  legislatures  of  the 
states.  (The  proj)osed  act  is  Schedule  A,  following  the  reso- 
lution (No.  1)  aimexed  to  this  report,  post  p.  1503.) 

In  the  judgment  of  the  committee,  it  was  inexpedient  to 
attemi)t  an}i;hing  in  the  way  of  legislation  as  to  acknowl- 
edgments beyond  the  simj)le  and  single  act  herewith  .sub- 
mitted ;  and  the  replies  received  from  the  Local  Councils,  so 
far  as  they  have  rejiorted  to  the  committee,  confirm  this 
opinion.  Some  of  the  members  of  the  Ix)cal  Councils  have 
given  valuable  suggestions  looking  towards  a  more  coinj)let6 
uniformity  as  respects  all  the  incidents  of  transfers  of  real 
estate,  but  legislation  upon  a  subject  as  to  which  so  great  a 
diver^itv  of  views  exists,  must  necessarilv  be  wiselv  matured 
and  cautiously  adopted,  and  the  prf»posed  act  is  a  single  step 
towards  a  desirable  simplification  and  uniformity  in  the 
whole  svstem  of  transfers  of  real  estate. 

The  following  explanatory  remarks  are  .submitted  in  con- 
nection with  the  act : 

1.  The  act,  as  to  form  of  acknowledgments,  is  for  obvious 
rea.sons  peinnimi'c  and  not  mamlatory. 

2.  The  direction  as  to  caption  is  given  instead  of  a  form 
of  caption,  for  the  reason  that  in  some  states  instruments  are 
recorded  bv  countv  ofticers,  ami  in  oth«'rs  bv  town  officers; 
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ami  while  it  is  atlvisahlo  tliat  I'Vorv  a(:kii»)V\  ItU^iueiii  -hould 
name  the  sUxXq  within  which  it  is  taken,  it  is  unne<x'8.sarv  to 
name  in  addition  any  other  place  than  that  division  of  the 
state  within  which  it  is  executed,  having  reference  to  the 
recording  system  in  iurcL-  in  tin'  state. 

3.  The  form  ro(|uires  tlie  otlieer  taking  the  acknowledg- 
ment to  certify  to  the  personal  appearance  before  him  of  the 
person  executing  the  instrument  and  making  the  acknowl- 
edgment, and  to  the  identity  of  the  person  des(  ril)ed,  and 
who  exteiited  the  iustrunKnt,  with  the  jK  ison  making  the 
acknowledgment ;  and  includes  in  the  acknowledgment  the 
declaration  by  the  person  making  it,  that  it  wan  his  free  act 
and  deed.  These  would  seem  to  be  the  essential  and  suffi- 
cient eh'ments  of  the  certiticate. 

4.  The  provision  in  respect  to  married  women  conforms 
to  the  existing  law  in  many  of  the  states,  and  to  the  statute 
of  New  York,  passed  May     1S71),  I^ws  187*.>,  i>.  3*27. 

.5.  The  form  ;is  to  corporations  and  joint  stock  assoi  iations 
will  a]'i'ly  rijnally  to  cases  where  the  instrument  is  signed  hy 
two  olhcers  of  the  corporation  and  acknowledged  by  only 
one  of  them,  as  where  it  is  signed  by  one  alone. 

The  responses  received  hy  the  comniittee  to  a  circular  ad- 
dressed to  the  Local  Coum  iis  were,  with  few  exceptions,  in 
&vor  of  the  proposed  act.  Home  suggestions  were  made  in 
view  of  local  statutes,  usages,  and  decisions,  or  of  constitu- 
tional provisions  existing  in  some  of  the  states,  which  may 
make  slight  motlitications  in  the  forni>  advi.-ahle  in  those 
states ;  but  the  committee  is  prepared  to  rec(nnmend  the 
adoption  by  the  Association  of  the  resolution  herewith 
presented,  sanctioning  the  projjosed  forms.  (See  resolution 
(No.  l),pod  [i.:m.) 

In  reference  to  wills,  the  committee  were  of  opinion  that 
it  was  best  to  confine  the  effort  to  be  made  at  present  in  the 
direction  of  greater  freedom  in  their  execution,  to  a  recom- 
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meiidation  looking  to  the  }K'nnis.sion  bv  ihv  k';;islatuivs  of 
the  several  .state,s,  of  the  making  of  olograj)hic  wills  as  they 
are  now  sanctioned  in  some  of  the  states,  Aceordingly,  a 
draft  act  was  prej)ared  and  submitted  to  the  Local  ('<nincils, 
as  follows : 

An  Act  rdating  to  With. 

Any  instrument  i)nrj)orting  to  be  a  will,  wholly  written, 
signed,  ami  dated  Ijy  the  testator,  shall  be  as  valid  and 
ett'eetual,  to  all  intents  and  purposes,  tis  if  the  same  were 
executed  and  attested  as  a  will,  in  the  manner  now  re(iuired 
bv  law. 

The  following  note  was  aj)j>ended: 

o.  Olographic  wills  are  in  some  states  admitted  to  pro- 
bate without  further  authentication,  and  it  would  .>*i;em  ad- 
visable that  the  permissive  j)rovisions  of  the  projM)>e<l  act 
should  be  generally  adopted. 

The  last  mentioned  act  did  not  receive  the  concurrence  of 
the  Local  Councils  to  an  extent  sufficient  to  warrant  the 
committci^  in  asking  the  A.ssociation  to  take  any  action  in 
reference  to  it,  nor  is  the  committee  prepared  to  recommend 
at  present  any  effort  to  .secure  uniformity  of  legislation  as  to 
the  mode  of  executing  and  attesting  wills.  It  will  probably 
be  wiser  to  limit  the  recommendation  of  the  Ass<x'iation  to 
the  matter  of  acknowledgments,  than  to  attempt  to  promote 
changes  in  respect  both  to  dee<ls  and  wills.  But  the  com- 
mittee renews  the  suggestion  made  in  its  report  of  August, 
l^)7^^  in  favor  of  the  general  ado)»tiini  of  an  act  .substantially 
^Mubodying  the  provisions  of  the  present  Statute  of  Wills  in 
England,  relating  to  the  execution  of  wills,  the  text  of  which 
is  as  follows : 

*'  .1//^/  1n'  it  J'lirtlicr  nxictrti,  That  n<»  will  shall  be  vali<l  un- 
less it  shall  l)e  in  writing,  and  executed  in  manner  herein- 
after mentione<l ;  that  is  to  .say,  it  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some  other  pei\<on  in  his 
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prt*s« net,  and  by  his  diiiM  tinn:  hikI  such  simiatiirt' --h.ill  he 
made  or  uckiiowltxigcd  by  x\w  testator  iii  tlie  prtJSciice  of  two 
or  more  witnesses  present  at  the  same  time ;  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  will  in  the  prenence 

of  the  testator,  but  no  form  of  attestation  sliall  l)e  neeessiiry." 
(Anil  .>ec  tlie  Wills  Act  Anjenduieut  of  IHo'i, as  to  what  shall 
be  deemed  signing    at  the  foot  or  end    of  the  will. 

II.  Laws  of  Marriac»e  and  Divorce. 

At  the  meeting  of  tlie  Association  held  in  the  Com- 

niittee  on  Juri<j)rudence  were  requested  to  prepare  and 
reiK)rt  a  synopsis  of  the  laws  of  marriage  and  divorce  in  all 
the  states  and  territories  and  the  District  of  Columbia,  with 
such  rec'innirmlations  as  they  might  deem  cxiM<lient  lor 
bringing  about  more  unifi»rinity  in  such  legislatioxi. 

In  obedience  to  this  instruction,  vour  committee  have 
gathered  a  large  mass  of  information  relating  to  this  subject, 
and  are  in  })osscssion  of  the  malt  rials  necessiiry  for  the  pre- 
paration of  bUch  asynopsift.    The  j>ublicalion  ul  sih  h  a  docu- 
ment)  however,  covering  probably  not  les^  than  a  hundred 
pages  of  our  transactif»ns,  would  seem  to  us  (|uite  an  unneces- 
sary' expense,  as  tlie  greater  j)art  of  what  it  M'onld  e<»ntain  is 
alrea<lv  in  print  and  readilv  accessil)le  in  a  con\  t  iiiciit  form. 
A  principal  branch  of  the  subje<  t,  an  analysis  ol  the  various 
statutory  enactments  and  adjudications  of  the  different 
states,  relatintr  to  divorce  and  alimonv,  is  fiillv  treated  of  in 
a  volunu  <  nntributc<l  to  the  jurisj)rudcnce  of  this  <  (Miiitry  l.y 
Mr.  William  H.  Browne,  a  member  of  the  i*hiiadclphia  Ikr, 
and  published  in  1K72.   »Some  interesting  statements  on  the 
general  topic  of  the  law  of  marriage  and  divorce  as  now 
•existing  in  this  country  may  also  be  found  in  Mr.  Benjamin 
\'aughan  Al)l>ott's  new  work,  entitled  Judyc  and  'hn'i/,  pub- 
lished in  1880  by  Messrs,  Harper  <fe  Bros.,  and  in  Dr.  Whar- 
ton's Private  Intertiational  Law,  second  edition,  chapter  iv. 
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It  is  the  judgment  of  the  committee,  after  full  consiikTa- 
tion  of  the  subject,  that  it  is  inexpedient  for  the  Association 
to  take  action  at  [iresent  in  reference  to  the  regulation  of 
marriage  and  divorce,  except  in  the  j>articular  manner  liere- 
inafter  suggested. 

The  ])cculiar  confusion  and  embarrassment  atten«ling  the 
practical  o})eration  of  the  marriage  and  divorce  laws  of  the 
several  states  as  respects  each  other,  is  matter  of  general 
cognizance  by  the  profession. 

The  variations  in  the  statutes  relating  to  the  inception  of 
tlie  marriage  relation,  the  parties  between  whom  it  is  j)er- 
mitted,  and  the  authentication  of  the  act  bv  which  it  is 
formed,  are  numerous ;  and  in  st^itc^  where  any  specified  pre- 
rer|uisites  or  formalities  are  i>rescribed,  the  comj)liance  with 
these  nuist  neces*<arilv  be  established  bv  well  defined  methods; 
while  where  (as  in  New  York)  marriage  (lc])ends  solely  upon 
contract  In'tween  the  parties,  it  may  be  proved,  like  any 
other  contract,  by  jiriy  competent  testimony. 

It  has  been  the  jjolicy  of  our  peojilc  to  encourage  mar- 
riages, and  therefore  to  abandon  many  of  tlie  preliminary 
restrictions  which  are  generally  regarded  as  neci's.^ary  in 
older  countries.  Hut  slight  inconvenience  has  thus  far  l>een 
tbund  to  result  from  the  simj)licity  of  our  procedure,  or  from 
the  difi'erences  existing  in  this  respect  between  the  laws  of 
our  different  states.  Marriage  is  everywhere  recognized  as 
not  only  a  contract,  but  a  social  institution,  and  however 
constituted  or  celebrated,  the  nature  and  conse<piences  of  the 
union  are  the  same,  so  long  as  it  en<lures. 

The  continuance  of  the  marriage  relation,  however,  in  any 
given  ca.se,  must  depend  largely  cm  the  causes  recognize<l  by 
the  state  as  adequate  to  justify  its  dissolution:  and  hero 
your  connnittee  do  not  venture  to  hope  that  any  aV>.solute 
unitbrmitv  of  legislation  can  be  attaine(l  in  a  countrv  com- 

ft.  ~  ft^ 

po.sed  in  this  regard  of  so  numy  different  .sovereignties^ 
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representing  m  many  variuus  eun(iitiun>  oi  .suciul  life  and 
progress. 

We  find  that  the  number  of  eausfes  of  divorce  rii^cH  to  six- 
teen in  New  Hampshire  and  falls  to  two  in  Delaware. 

Among  some  of  the  eaii.^i's  which,  thoutrh  not  found  in  tlie 
statute's  of  most  of  our  stulc^  are  ileenjed  2>uttieient  in  <>in  or 
more  of  them,  yre  may  mention  the  following  as  speeitied  hy 
Mr.  Browne : 

Colornrlo. — Willful  absence  from  the  state  without  the  in-  ' 
tention  of  return iiiy;. 

Dakota, — When,  lruu>   threatening  words,  the  weaker 
party  feels  in  danger  of  bodily  iigury. 

Florida. — Habitual  indulgence  of  violent  and  ungovern- 
able temper. 

Indiann,  Maiitc,  and  ^orih  Carolina. — Any  cause  which  the 
court,  in  its  discretion,  may  deem  sufiicient. 

Indiana, — Failure  of  husband  to  support  bis  family. 

Missouri. — X  aiiiunev  of  the  husl)aii(l. 

Pf  intxiflvaiiia. — Cruel  and  barbarous  treatment  on  the  part 
of  the  wife,  rendering  the  husband  s  condition  intolerable  or 
life  burdensome.  Personal  abuj«e,  or  such  conduct  on  either 
side  a?»  renders  the  other  party's  eondition  intolerable  and 
life  burdensome. 

Wi6con9in, — A  voluntary  separation  for  tive  years. 

But  the  practical  difficulty  which  confronts  the  profession 
and  the  judicial y,  and  which  attracts  the  public  attention  to 
thi.s  subject,  with  a  vague  and  constantly  recurring  sense  of 
the  existence  of  an  evil  for  which  reform  and  remedy  are 
needed,  grows  not  so  much  out  of  the  greater  facilities  for 
procuring  divorces  which  certain  of  the  states  accord  to 
tlair  inhabitants,  as  out  of  the  fre«jnency  by  wIulIi  those 
laciiities  are  availetl  of  by  citizens  oi  other  and  perhaps 
distant  states,  in  which  the  barriers  to  divorce  are  found 
sources  of  inconvenience. 
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ft  18  itiiderslood  to  be  the  settled  law  that  a  judgment  of 
divorce  obtained  iu  any  state  of  the  Federal  Union,  in  the 
absence  of  fraud,  between  partieR  actually  resident  in  such 
»tate  for  the  time  required  by  law,  and  over  whom  the  court 

had  jurisdirtion,  is  valid  and  bindiuu  in  any  other  state 
w  lu  n  jir()|K  rly  autheiitiratod.  however  rejnigiiaiit  to  the  law8 
of  the  l;itt(  I  >^tate  ni/iy  liavc  ]>oou  iho  irrouiids  u|»on  \vhi<-!i 
the  jiuij^nient  j)ro(  eede<l.  But  tiiis  is  only  a  ne<;e>sary  coa- 
!*e<juen(t('  of  the  separate  soverei*]jnty  of  eacli  state,  and  of  the 
controlling  obligation  of  the  Federal  (  Constitution,  by  which 
a  judgment  in  one  state  is  effectual  in  every  other  state. 
Each  state  being  supreme  in  Tesp(>ct  to  the  powers  not  dele- 
gated  to  the  Unite*!  »Stiites»  nothing  can  secure  similarity  of 
legislation  on  the  subject  of  marriage  and  divorce,  except 
identity  of  views  in  tlie  several  state  legislatures,  or  an 
amen<hnent  of  the  Constitution,  by  vvliich  Congress  sliall  be 
em}»owered  to  t>;ta))lisli  a  uniform  system  throiiglioiit  the 
Unit-ed  iSJates.  Sudi  an  aiuendmeut  would  l)t'  i^niie  rcpug- 
iinnt  to  the  wliole  strueture  of  our  American  svsteni,  and 
without  it  no  action  by  Congress  cau  be  practicable,  except 
so  far  as  the  District  of  Columbia  and  the  territories  are 
concerned. 

The  subject  being  thus  one  of  state  cognizance,  it  can 
hardly  be  expected  that  any  radical  change  in  the  laws  of  the 
several  states,  either  as  to  the  mode  of  entering  into  the  mar- 
riage relation  or  as  to  the  grounds  of  dissolving  it,  could  be 

effected  so  as  to  secure  uniformity  of  statutory  provisions 
throuirliout  the  I'nion  upon  any  basis  which  this  Associa- 
tion toul'l  sugjj^est.  Kvery  state  has  its  own  system,  and 
upon  a  question  of  this  nature  would  not  easily  he  brought 
to  adopt  new  methods  at  the  instance  of  any  voluntary  asso- 
ciation. Xorcan  it  reasonably  be  expected  that  identity  of 
views  should  prevail  upon  this  subject  in  ditterent  commu- 
nities.   Differences  in  the  statutory  provisions  of  the  states 
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already  exist  which  can  hanlly  be  aicuuiiteil  lur.  In  New 
York,  where  marriage  rests  only  upon  contract  so  far  as 
statute  law  is  concerned,  the  ease  with  which  the  relation  of 
husband  and  wife  may  be  formed  is  (counterbalanced  by 
the  ditticuhy  of  dissolving  it,  no  ground  <it  absolute  divorce 
being  admitted  for  any  cauj^e  existing  after  marriage  save  the 
extreme  violation  of  conjtigal  duty;  while  in  (Connecticut, 
where  the  statute  prescribes  special  formalities  of  registration 
and  license  as  prerecjuisites  for  a  valid  marriage,  the  grounds 
for  its  aljsolute  dissolution  are  nniiu  i oiis,  and  include 
"habitual  intemperance"  and  "  iutoleralde  cruelty/'  vices 
often  found  to  be  of  rapid  growth  wlieu  they  can  be  so 
cultivated  as  to  r\]wn  into  a  divorce  a  ^trhrftlo. 

ll  can  hardly  Ik  a-^crttnl — or,  il  as>enc«l,  hanlly  estab- 
lished by  proof — that  the  standard  of  conjugal  hdelity  in 
any  state  is  measured  by  the  amount  of  formality  required 
by  the  local  law  in  contracting  a  marriage,  or  tlie  difficulties 
pliK  (mI  by  the  statute  in  the  way  of  diss'^>l\  iiig  it.  So  long  as 
ujiy  state  deemn  it  most  conducive  to  domestic  tranquillity 
and  the  general  welfare  within  its  own  bounds  to  ]jermit  the 
largest  liberty  of  divorce,  it  will  furnish  the  means  for  all 
parties  who  wish  to  avail  of  its  statutes,  and  can  attach  to 
tliemselver^  it.>  juri>tlietion. 

The  deep-rooted  ol)jections  of  a  large  portion  of  the  Eng- 
lish |)eople  to  marriage  with  a  deceased  wife's  sister  seem  to 
the  bulk  of  Americans  as  alwurd  as  the  old-fashioned  pre- 
ju'liiHS  against  usury  appear  to  tlic  stoikjoblxi-s  of  Wall 
street.  But  the  ahno^t  annual  debate  in  the  British  f^arlia- 
ment  shows  that  the  law  prohibiting  such  marriages  is  not 
easily  to  be  disturbed  ;  and  an  eminent  jurist  in  the  House 
of  Lords,  a  couple  of  ycar^  aLZo,  actually  <l(;clared  its  niain- 
teiiauce  essential  Ibr  the  j)rotectiou  of  sisters-in-law  duiiiig 
the  i^endeiicy  of  the  tirst  marriage;  an  argimient  which 
seems  hardly  to  have  been  refuted  by  the  declaration  of 
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another  (listin<j:iiish('<l  loank'r  in  the  same  bo<ly,  that  he  ha<l 
several  sisterjs-in-hi\v,  hut  did  not  wish  to  niarrv  anv  one  (tf 
them.  Tliis  reeent  instance  of  the  thversitv  of  views  in  tin* 
most  conspicuous  of  legishitive  bodies,  on  a  sin»jle  question 
affecting  the  marriage  relation,  aptly  illustrates  the  practical 
ditfieulty  of  attempting  to  reconcile  the  inevitable  conflict 
of  opinion  which  must  stand  in  the  way  of  an  etl'ort  to 
secure  uniformity  on  the  general  subject. 

In  view  of  these  facts,  it  seems  foreign  to  the  main  pur- 
po.ses  of  this  As.sociation  to  attempt  any  scheme  looking  to 
uniftirmity  of  legislation  in  respect  t(»  the  forms  of  marriage 
or  grounds  of  divorce.  It  is  to  be  ius.sumed  that  whatever 
efforts  it  couhl  properly  i)Ut  forth  would  be  in  aid  of  the 
greater  |)ermanence  and  stability  of  the  marriage  relation, 
whieii  is  the  underlying  basis  of  civilized  society,  of  which 
the  members  of  the  legal  profession — at  the  bar,  on  the 
bench,  or  in  the  halls  of  legislation — are,  more  than  all 
other  men,  the  .sworn  and  qualified  guardians.  But  to  each 
separate  sovereignty  in  our  l.'nion  of  .states,  and  to  the 
public  sentiment  and  opinion  of  its  own  communities,  must 
necessarily  Im?  left  the  responsibility  of  regulating  the  mar- 
riage relation  as  to  its  own  citizens,  so  far  as  it  falls  within 
the  province  of  human  legislation. 

No  state,  however,  can  wish  to  int^'rfere  with  this  relation  as 
respects  the  citizens  of  a  sister  .state.  Is  it  not  jK)ssible,  without 
seeking  to  alter  the  domestic  jurisprudence  or  Con.stitution  of 
any  .state,  to  gain  the  general  consent  of  all  to  confine  their 
jurisdiction  over  proceetlings  of  divorce,  as  regards  non-resi« 
dents,  within  more  definite  if  not  more  narrow  limits? 

It  seems  to  your  committee  that  unless  one  party  at  least 
can  show  a  domicil,  as  distinguished  from  a  mere  residence, 
jurisdiction  ought  to  be  declined. 

It  is  the  general  doctrine  of  international  law  that  a 
divorce  granted  to  one  who  claims  only  tt)  be  a  resident  in 
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the  territory  where  ii  i;^  sought,  aii<l  not  a  duiuiciied  cilizeA, 
is  of  no  extra  territorial  force.  2So  judicial  decree  is  more 
to  be  deprecated  than  one  which  assumes  to  divorce  a  mar- 
ried couple,  and  does  so  within  the  limits  of  a  particular 
stale,  or  even  of  the  United  States,  but  leaves  them  married 
still  in  every  foreign  country  in  which  either  may  cliance 
to  be  found. 

Take,  for  instance,  the  present  statute  of  Kansas,  under 

which  it  is  sufficient  if  the  i>laiiuitr  in  a  tliv(iice  suit  is  at 
the  time  a  resident  in  the  county,  and  has  had  a  residence  in 
the  state  for  the  year  preceding.  An  Englishman  residing 
there,  brought  a  petition  of  divorce  on  the  ground  of  de- 
sertion, of  whieh  his  wife  received  no  actual  notice,  and  the 
divorce  was  granted.  He  then  married  again,  and  liis  wife 
applied  in  England  for  a  divorce  on  the  ground  of  adultery 
in  consequence  of  the  second  marriage,  and  obtained  it,  the 
court  disregardin«r  the  Kansa««  divorce,  as  grantid  williout 
jurisdiction,  for  want  of  a  dumicil  in  Kansas  on  the  part  of 
either  party,  and  treating  the  case  as  one  of  bigamy,  coupled 
with  adultery.  (Briggs  vs,  Briggs,  L.  K.  5,  Prob.  and  Div. 
163, 1880.) 

In  Mr.  David  ]>udley  Field's  Project  oj  an  luftTuatinwil 
Code*  this  subject  is  examined  with  care,  and  the  sui^gestion 
made  that  no  divorce  be  accepted  as  internationally  valid, 
unless  one  or  the  other  of  the  following  conditions  of  juris- 
diction exist  : 

1.  Wiien  both  parties  have  their  domicile  within  the 
jurisdiction  at  the  time  of  the  institution  of  the  suit. 

2.  When  one  of.  them  is  domiciled  there,  and  the  other  is 
found  there  at  the  time  when  the  suit  is  instituted,  and  is  ])er- 
flonally  served  with  process. 

3.  When  the  marriage  was  celebrated  iu  the  country  where 
the  suit  is  brought,  or  by  its  functionaries,  provided  the 

«  *  Articles*  074-  677. 
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plaintiff  is  domiciled  there  when  he  sues,  and  the  defendant 
is  notified  in  the  form  preseribe<l  by  competent  authority 
according  to  its  law. 

4.  If  there  is  jurisdiction  in  favor  of  the  plaintiff  under 
the  foregoing  rules,  then  the  court  may  entert^iin  a  t  roj-s- 
action  for  divorce  in  favor  of  the  defendant. 

It  is  unquestionable  that  the  instances  of  divorce  which 
have  brought  most  reproach  on  American  institutions,  are 
those  in  which  resi<lence  has  been  accepttHl  as  equivalent  to 
domicil,  and  actpiired  or  prett'iided  for  the  mere  purj>ose  of 
conferring  juri.sdiction. 

In  a  recent  issue  of  a  New  York  journal,  the  following 
advertisements,  and  these  only,  a[)pear  under  the  head  of 

i.K(;ai.  notices. 

"Absolute  divort-eH.  speedily,  without  publicity;  wubultation^  free. 
 ,  Ijiwyer,  ii  pla<-e.    No  advance  fees." 


"  Al)W»lute  divon-PK.  without  publicity,  in  thirty  days;  in«'oin|)alihility ; 
every  laiUM;;  all  iMurta;  uo  money  required  until  >rranted. 

 ,  Bn  >adway.'* 

*' Divorces  quickly,  without  j»ublicity  ;  every  kn<»\vn  cau**e  ;  con>«ultatii>n 
strictly  private  and  free  ;  always  Huccesnful. 

"Coinjselor  .  Broa4lway." 


*' Pivon-es  obtained;  all  Cannes;  collections  made;  law  buHinesR  trans- 
acted; all  states;  advice  free.   ,   Broadway." 


"Divorces  •■hcaply.  without  j>ublicity  :  di^scrtions,  incomjiatibility,  n<»n- 
enipjiort,  inteujpenince,  compulsory  niarriapes;  jwirticsany  ^<tate  :  explan- 
atf»ry  blanks  free;  always  su<'<x'«sful ;  consultations  free;  contidential. 

"Counselor  ,  Brosidwav." 

As  a  further  instance  of  tiie  methods  pursued  in  these  cen- 
tral bureaus  of  divorce,  we  subjoin  in  an  Apj)endix  to  this 
report,  omitting  only  the  name  and  address,  a  printed 
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form  of  loiter  and  circular  sent  out  last  year  by  one  of  them 
to  practitioners  in  other  states. 

We  call  special  attention  to  the  sftatement— doubtless  but  too 
true — in  this  nefjii  ions  circular,  that  theaituriK  vti  wiiosign  it, 
"  are  constantly  procuring  divorces  for  {>ersons  in  all  parts  of 
the  Union  who  could  not  or  did  not  wish  to  bring  suits  in 
their  own  courts,*^  as  well  as  to  their  assurance  that  "  a  divorce 
once  Lcnmted  by  any  lesfally  constituted  court  of  record, 
having  jurisdiction  in  such  causes,  and  according  to  the  pro- 
visions of  the  law  where  such  court  is  situate^  cannot  be  re- 
voked or  annulled  by  any  court  of  another  state  within  the 
Unite^l  States,  no  matter  upon  what  jL^rounds  or  pretexts  it 
may  be  obUiined,  provided  the  statutory  provisions  of  that 
state  or  terhtorv  are  satistied/' 

It  is  safe  to  say  that  any  concert  of  legislation  by  which 
domicil,  fortified,  if  necessary,  by  a  certain  length  of  residence, 
should  be  required  on  the  pait  ut'  at  least  one  party  to  every 
divorce  suit,  would  destroy  much  of  the  business  of  such  so- 
called  counselors,  and  put  a  stop  to  many  of  the  frauds  which 
are  now  but  too  successful. 

Your  coiniiiittee  desire  to  call  attention  to  a  method  of 
preventing  fraudulent  or  collusive  divorces  which  has  been 
introduced  of  late  years  into  the  English  practice.  Under 
their  Matrimonial  Causes  Act  of  I860,  every  decree  for 
divorce  is  at  first  nisi,  not  to  be(!ome  absolute  until  at  least 
three  months,  during  which  period  any  person  may  be 
allowed  to  intervene,  and  show  collusion  or  material  facts 
not  brought  out  at  the  hearing,  for  the  purpose  of  setting  it 
iiside.  An  officer,  styled  the  Queen's  Proctor,  is  also  author- 
ized to  intiTvene  if  he  suspect  collusion,  either  before  or 
after  the  hearing.* 

Should  similar  legislation  be  had  in  this  country — ^to  the 

*  .S*je  u  tlifHussi. in  nf  the  j>ni<'tiee  under  this  act  i  n  Browne  on  the  Law 
and  J^ractice  oj  Lhrorce;  Lf^ndon,         p.  ;J14. 
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extent,  at  \emi,  of  pving  to  tlie  public  prosenitingofticertlie 
power  of  not  inijK)siiig  on  him  the  <hity  of  intervention — tiie 
impositions  sometimes  practised  upon  our  courts  could 
hardly  fail  to  become  less  frequent. 

In  the  administration,  in<leed,  of  the  statute  law  upon  this 
as  on  other  subjects  for  which  the  bar  is  es])eciall y  responsible, 
is  a  field  in  which,  it  may  be,  the  Association  can  render 
some  service  to  the  cause  of  justice. 

The  flagrant  ai)use  of  the  process  of  the  court.s  and  of 
judicial  proceedings  by  unscrupulous  and  unworthy  practi- 
tioners in  a  certain  class  of  divorce  proceedings,  are  a  scandal 
to  our  jjrofession  and  a  re|)roach  to  our  civilization.  Every 
lawyer  has  an  undoubted  right  to  pursue,  in  behalf  of  his 
client,  whatever  remedy  the  law  of  the  land  }>rovides  in  the 
particular  case  in  which  he  is  called  uj>on  to  act;  but  inasmuch 
as  the  severence  of  the  marriage  relation  is,  under  all  .systi-m? 
of  civilized  society,  an  exceptional  act  of  the  .sovereign  power, 
permitted  only  in  certain  jtrescribed  emergencies,  the  aiding 
and  abetting  in  its  di.sstdution,  excet>t  within  tlie  limit.'?  of 
the  law,  is  a  crime  against  society  wliich,  when  committed 
and  detected,  should  bej»uni.shed  at  once  and  with  the  utmost 
severity.  The  service  on  an  unsuspecting  married  woman 
of  a  summons  in  a  suit  for  an  ab.solute  divorce,  concealed  in 
a  bouquet  of  flowers,  presented  to  heron  the  deck  of  a  .steamer 
in  which  she  was  about  to  depart  for  a  voyage,  during  which 
the  time  to  answer  would  expire;  the  tacking  to  a  fictitious 
decree  of  divorce,  genuine  certificates  of  exemjdification  de 
tached  from  a  real  decree;  the  procurement  of  judgment  by 
default,  after  publication  in  obscure  newspapers;  false  j>ersou- 
ations  for  the  purpose  of  inducing  misleading  testimony  ;  and 
the  connivance  at  apparent  or  actual  crime  for  the  i perversion 
of  the  due  j>rocesses  of  the  law,  are  all  of  a  piece  with  the 
bolder  rascality  by  wliich,  in  our  greatest  commercial  im- 
munity, collecting  lawyers  have  been  known  to  commence 
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proceedings  for  the  collection  of  a  donbtful  debt  by  an  exe- 
cution, levied  on  a  stock  ol"  goods  bv  a  supposititious  deputy 
sheriff,  aided  by  a  real  horse  and  cart. 

The  honest  sentiment  of  the  profession  and  of  our  people 
is  so  well  established  on  this  subject,  that  there  is  no  need  to 
enlarge  upon  it;  and  in  the  judginout  of  the  coiniiiittce,  not 
the  least  service  which  the  Association  can  properly  render 
to  the  public  in  respect  to  the  laws  of  marriage  and  divorce 
is  to  urge  upon  its  Local  Councils,  and  through  them  upon 
the  bar  and  judiciary  of  the  several  states,  tlie  iitiportance  of 
sucli  regulations  of  [»racti<  e  in  divorce  suits  as  shall  prevent 
the  misuse  of  the  process  of  the  courts,  secure  full  and  fair 
notice  to  all  parties  of  every  proceeding,  and  visit  upon  every 
attorney  guilty  of  wrong  jiractices  in  such  proceedings,  the 
severest  penalties  whicii  van  be  inifujsed. 

Your  committee  also  believe  that  greater  uniformity  of 
legislation  as  to  the  conditions  of  divorce  jurisdiction  is  both 
desirable  and  attainable,  and  that  on  the  whole  the  sug- 
gestions of  the  draft  code  of  international  law  al)0\H'  ri  iVrrc  d 
to  are  the  most  worthy  of  adoption,  tliough  they  are  not  pre- 
pared to  advise  the  Association  to  attempt  more  at  present 
than  to  urge  upon  the  attention  of  the  several  states  the 
cardinal  principle  that  domicil,as  well  as  residence,  should  be 
required  in  the  case  of  at  least  one  of  the  parties. 

They  therefore  recommend  to  the  Association  the  adoption 
of  the  resolutions  relating  to  this  subject  annexed  to  this 
report.  (See  resolutions  (No.  11. ),  post  p.  304.) 

III. — Commissions  of  Leoislatiox. 

At  the  last  meeting  of  the  Association,  tliis  committee 
was  by  resolution  requested  "  to  inquire  into  and  report,  at 

the  next  session  of  tlie  Association,  upon  the  expediency  of 
establishing,  in  connection  with  the  legislatix  e  dii)artments 
of  the  state  governments,  a  '  Commission  of  Legislation ' — 
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a  oommittee  or  legal  board  whose  duty  it  shall  be  tern  time 

to  time  to  prepare  such  bills  for  tlic  le<i^islature  as  the  pro- 
gress of  events  or  the  consolidation  of  existing  statutes  may 
require,  and  to  which  shall  be  referred  public  bills  which 
may  be  pending,  that  they  may  receive  proper  form,  be 
made  to  harmonize  in  their  several  parts,  and  be  put  in  such 
terms  as  to  accom|)lish  the  object  of  their  enactment."  And 
further,  ''that  if  the  connnittee  should  deem  sucli  a  com- 
mission or  board  practicable,  they  be  requested  in  their 
report  to  indicate  tlie  best  mode  of  constituting  and  estab- 
lishing  the  same  ' 

Tliat  this  resolution  looks  to  providing  a  remedy  for  a 
very  serious  evil  will  hardly  be  questioned.  It  is  notorious 
that  the  habits  of  care,  deliberation,  and  precision  in  thought 
and  in  expression  which  should  be  brought  to  the  work  of 
preparing  the  statutes  ul  our  commonwealths,  as  well  as 
the  special  knowledge  and  experience  required  for  the  due 
performance  of  the  work,  are  not  as  a  general  rule  possessed 
by  our  legislators.  It  is  no  disparagement,  even  to  the  ablest 
of  them,  to  assert  that  the  skill  and  aptitude  rcfjiiirt  <1  U>t 
the  preparation  of  statutes  intended  to  prcn  idc  new  rules 
and  remedies  of  general  application,  to  supply  the  omissions 
or  cure  the  defects  of  former  laws,  and  to  prescribe  methods 
of  procedure  for  the  courts  and  for  the  whole  organized 
government  of  the  state,  do  not  necessarily  l)elong  to  those 
elements  of  usefulnass  which  mav  combine  to  make  a  man  a 
good  representative  of  the  people  in  the  legislature.  The  need 
of  greater  care  and  system  in  the  discharge  of  this  branch  of  the 
legislative  lunction  has  already  asserted  itself  in  Knglaiid.  and 
to  a  certain  extent  in  the  United  btatcr^.  ami  may  justly  be 
classed  among  the  reforms  in  practical  administration  which 
an  enlightened  public  opinion  imperatively  demands. 

The  labor  of  this  committ(^e.  in  discharging  the  duty  de- 
volved upon  it  by  the  Association,  in  reference  to  this  im- 
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jiortaut  subject.  Wen  <^reatly  liulitt  iu*!  \>y  tl»f  l;u  i  tliat 
since  our  hist  meetinp  it  lias  hwn  uuiAv  tin-  tlM  iin-  of  tlie 
annual  address  dt'livi'red  l)v  tlir  rn'sidmi  ol  the  Smial 
Stience  Association,  JVoft^ssor  Franris  l.-md.  itf  Yale 
Collect*,  and  since  published  under  tin  tilK-  'J'lu  Lhjn't.<  of 
our  Method  of  Making  Laws.  This  addrc>s  is  s<>  ron  iltK-  antl 
exhaustive  in^ts  presentation  ol*  the  .sul»iirt.  (hat  iio  ajHilogy 
can  be  needed  lor  referring  to  it  as  »ovcring  the  gionnd  of 
the  inquiry  we  have  been  direeti'<l  to  make,  or  tor  availing 
of  the  valuable  information  which  it  contains.  The  c«ini- 
mittee  beg  to  commend  the  views  and  >uggi'.Mions  of  Tio- 
fessor  Wayland  to  the  sj>ecial  a(t»'nii<ni  ol  thoM-  mcndM  i*s 
of  the  Association  who  are  not  already  familiar  witli  ihcni. 

After  adverting  to  the  want  of  «jualihration>  on  tin-  part  of 
most  of  the  members  elected  to  our  Icgislaturo  for  tin-  task 
of  preparing  bills.  Professor  W'ayhind  n  iiiark-  that  "  in 
most  of  our  legislatures  the  supervi.-ion  ol  tin-  form  of  gen- 
eral laws  devolves  ujMin  tlu-  .judiciary  <'«»mmittee.  which 
Usually  contains  a  fair  representation  of  tin  Ii  gal  laK  lit  of 
the  bodv.  But  these  committee-  uoik  vi  rv  irre^ularlv. 
During  the  early  part  <»f  the  session  th«'y  are  neee^sarily 
unoccupied.  Bills  and  petitions  are  being  pre-»  iiied  and 
referred,  but  a<'tion  up<tn  them  i«  po-tponed  until  a  con- 
siderable number  has  accumulated.  Indied.  it  i.-  in-t  un- 
usual to  defer  action  until  the  time  li.i>  expired  in  which 
new  matter  may  be  br<«ught  f«M\vard. 

The  facilities  of  tiavel.  the  (hoiiuhttnl  liberality  «•!  mil- 
road  corporations,  the  denumds  of  private  busim  ;iii<l  the 
temptations  of  home  combine  to  re«lure  the  ;i<  lual  li  ^i.-hiiive 
days  to  three,  or  at  most  four  in  eaeli  week.  <  oiniuittif  u  oi  k 
is  supposed  to  eon.sume  the  hours  not  .<penl  in  gi m  ral  .^e--ion. 
This  is  the  theoretical  view;  but  in  |>oint  i»t'  lat  t,  thr  time 
devoted  to  the  consideration  of  public  niatiei>  i^  j.iiilully 
short,  when  mea.su red  bv  the  maiinitnile  of  the  intt  iot.-  in- 
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volved.  In  one  of  our  leadinj]^  states,  not  more  than  one- 
hundred  Iiours  was  *jivcn  to  throe  hundred  bills ;  in  another, 
about  one  hundred  and  twenty  lioui-s  to  more  than  two  hun- 
dred and  twenty  bills.  By  and  by  it  begins  to  be  realizx'd 
that  the  day  ajjjreed  upon  for  adjournment  is  near  at  hand. 
MemViers  grow  impatient  of  delay,  and  the  Judit  iary  Com- 
mittee finds  its  work  half  completed.  The  tables  are 
covered  with  matters  that  demand  close  attention.  There 
are  bills  to  be  frame<l  ba.sed  upon  petitions;  imperfect  bills 
for  which  substitutes  must  be  drawn  ;  bills  requiring  material 
amendments;  doubtful  bills,  and  bills  which  it  is  feared 
must  be  continued.  How,  under  tliese  circum.stancrs,  the 
work  is  done  and  the  tables  cleared  is  not  generally  reported, 
but  is  generally  understood ;  and  the  courts  .set  to  work  anew 
to  disclose,  if  possible,  what  the  legislature  meant. 

Numerous  illustrations  of  this  crude,  improvident  legisla- 
tion, given  in  the  address  from  whicli  the  above  citation  is 
made,  and  which  could  be  gathered  fnun  the  public  press 
and  from  the  experience  of  our  profession,  might  be  adduced ; 
but  it  is  unnecessary  to  occupy  time  with  such  illustrations. 
If  there  is  any  department  of  the  administration  of  the 
government  of  a  free  people  which  should  be  intrusted  to 
competent  and  skilled  hands,  it  is  that  which  concerns  itself 
in  the  making  of  the  laws  by  which  the  people  are  to  be 
governed. 

The  resolution  under  consideration  ]»roposes  that  the  Cora- 
mission  of  legislation  shall  not  only  supervise  the  form  of 
the  acts  to  be  pas.sed,  but  shall  itself  originate  or  suggest  the 
legislation  whirh  the  progress  of  events  may  require.  It 
seems  hardly  necessary  to  add  to  the  number  of  those  already 
engaged  in  promoting  legislation.  The  Annual  Ke}K)rts  of 
the  President  of  this  As.sociation  sliow  how  prolific  of  statutes 
our  legislatures  now  are ;  and  unless  their  powers  could  bfr 
restricted  to  eiuicting  only  such  laws  as  a  commission  should 
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recommend,  there  is  danger  that  the  commission  itself  would 

sink  nnrler  the  load  thus  {umually  iitij'osed  U|>on  it.  Ape 
matter  of  fact,  there  is  seldom  any  diihcuhy  in  securing  the 
presentation  of  a  bill  to  the  legislature.  The  difficulty  lies 
in  having  it  presented  in  proper  form,  and  so  passed  as  to  be 
in  all  respects  a  proper  addition  to  the  existing  statute  law. 
And  it  cannot  be  doubted  that  the  public  interests  would 
be  greatly  subserved  by  providing  skilled  and  responsible 
supervision  of  the  work  which  is  now  done  by  irresponsible 
or  incompetent  persons,  or  is  not  done  at  all. 

In  England  tliis  (hity  is  coniidiMl  u>  an  (;iUcer  who  bears 
the  title  of  Parliamentary  Counsel,  assisted  by  the  requisite 
staff,  which  is  increased  or  diminished  as  the  occasion  may 
require.  He  receives  his  instnictions  for  the  preparation  of 
bills  from  the  ministers  of  the  government  for  the  time 
being;  for  under  the  EnL^li>h  parliamentary  system  the 
greater  part  of  the  bills  which  become  acts  originate  with  the 
ministry.  In  one,  at  least,  of  the  states  of  the  Union  a  some- 
what similar  duty  is  attached  to  the  office  of  Attorney  Gen- 
eral. Any  member  of  the  legislature  may  address  a  re(juest 
to  the  Attorney  General  asking  that  a  bill  be  pre[)ared  for  a 
given  purpose ;  and  it  is  made  the  duty  of  this  officer,  who 
during  the  session  of  the  legislature  is  allowed  to  employ 
the  needed  assistants,  to  prepare  a  suitable  draft. 

This  plan,  if  generally  adoi>ted,  would  lessen  the  lal)or  of 
the  Judiciary  and  other  committees,  whose  attention  could 
then  be  directed  to  the  substance  rather  than  the  form  of 
bills ;  and  it  would  insure  that  bills,  if  reported  favorably, 
had  passed  under  the  supervision  of  a  responsililc  draughts- 
man, and  alter  proper  investigation  of  existing  statutes 
affecting  the  subject.  It  would  not  seem  difficult  to  introduce 
this  system  in  each  of  our  states.  It  would  recjuire  the  crea- 
tion of  no  unfamiliar  office,  nor  would  it  clothe  the  Attornev 
General  with  powers  that  could  be  improperly  exerted ;  for 
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while  it  would  doubtless  be  his  duty  to  call  attention  to  any 
proposed  unconstitutional  legislation,  his  services  in  the 
preparation  of  bills  would  be  purely  ministerial.  The  ma- 
chinery thus  provided  would  be  inexpensive  and  easily 
adapted  to  our  American  methods;  and  if  found  useless  or 
unsatisfactorv,  could  as  easily  be  abandone<l. 

An  act  authorizing  the  Attorney  General  to  employ,  or  the 
legislature  to  appoint,  one  or  more  skilled  assistants  if  neees- 
siiry,  during  the  .session  of  the  legislature,  and  to  prepare  and 
revise  such  bills  as  might  be  required  of  him,  would  provoke 
little  opposition,  and  we  think  might  bo  safely  urged  by  the 
Local  Councils  of  this  Association  upon  the  legislatures  of 
tlieir  several  states. 

The  committee  recommends  the  adoption  by  the  Assfxnation 
of  the  following  resolution.    (See  resolution  (So.  lU.),  p.  3( >.">.) 

All  which  is  resj)ectfully  submitted. 

Wm.  Allen  Bitleh,  Cluiimiun. 
Simeon  E.  Balhwin, 
Hknky  Hitchcock, 
Skipwith  Wilmkk. 
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RESOLUTIONS. 

I. —  FiiKM   (>I  AcKN()\Vf.KI)<iMi:M>. 

Rtsolvedj  That  this  A.^ciation  recommends  the  passajj^i'  by 
the  legislatures  of  the  several  states  and  territories  of  the 
-act  relating;  to  acknowledgments  of  instruments  affecting 
real  estiito  in  tin  ioriu  reported  by  the  Comiiiittee  on  Juris- 
prudence aud  Law  Ket'orin,  a  copy  of  which  is  hereto  an- 
nexed, and  marked  Schedule  A ;  and  that  under  the  direc- 
tion of  said  committee  the  several  Local  Councils  be  and 
they  are  hereby  requested  to  further,  by  all  pKtj*  r  means, 
the  passage  of  such  act  by  their  state  legislatures. 

SCUKDULE  A. 

RKFiilKUKU  TO  IN  TUE  FimKCK>INU  RBtiOLCTIUN. 

All  Ad  Relating  to  Achiowledfjmruts  of  Instrummtii  Affecting 

Rml  EiUale. 

Section  1.  —  The  following  forms  of  acknowledgment 
may  be  used  in  the  ease  of  conveyances  or  other  written 
indtmments  affecting  real  estate;  and  any  aeknowle<lpnent 
so  taken  and  certified  shall  l)e  suthcient  to  satisfy  all  re- 
quirements of  law  relating  to  the  execution  or  recording  of 
such  instruments: 

( Jl^n  'ii)  ill  (iff  eaac^  hff  n  rdjitimi  y'icijging  titt  state  and  place 
when  the  acknotcledgtnent  w  taken.) 

1.  In  the  case  of  natural  persons  acting  in  their  own 
ri^ht  : 

Un  tliis  <lav  of  .  1      ,  befon*  nio  iiersonallv 

a[>pr;ired  A  B  {or  A  B  nii<l  ('  />),  U>  nic  kintwn  to  be  the 
|K  r<nn  for  j)f'r!*onM\  described  in  and  wiio  lxlh  uUmI  tlie  fore- 
'j;t*\ii}S  in>truni«iit.  and  acknowle<l»;ed  that  be  (or  they)  axe- 
cuted  the  same  as  his  (or  their)  free  act  and  dee»i. 
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2.  In  the  case  of  natiiml  j)ersoiis  actiiijii:  by  attorney : 

On  this  day  of  ,  18    ,  before  nie  pi'nsonally 

ap}K'ared  A  B,  to  me  known  to  be  the  person  who  exei-uteu 
the  foregoinj^  instrument  in  behalf  of  ('  I>,  and  aeknowl- 
edj;ed  that  he  executed  the  same,  as  the  free  act  and  demi 
of  said  C  L). 

3.  In  the  ease  of  corporations  or  joint  sto<'k  assoeiationj* : 

On  tliis  day  of  ,  l^S    ,  before  me  apj»earcd 

A  H,  to  me  personally  known,  who,  bein^  by  me  duly 
sworn  {or  ajfirmrd),  did  say  tliat  he  is  the  pn-sident  (or  o//<rr 
officer  or  ageiit  oj  flu',  corporation  or  nxsifriatiou)  of  {<l<j<n'i(fijig 
the  corporation  or  (usocitttion),  and  that  the  seal  aftixe<l  to 
said  instrument  is  the  corporate  seal  of  said  corporation  {or 
association),  and  that  said  instrument  was  sij;ned  an<l  sealed 
in  behalf  of  said  corj>oration  {or  association)  by  authority  of 
it«  lioard  of  l)ireclors  {or  trihstcen),  and  said  A  li  acknowl- 
edged said  instrument  to  be  the  free  act  and  deiMl  of  siiid 
corporation  (rrr  association). 

[Jn  cas(  tilt  corporation  or  a  itifOii  at  ion  has  no  corjioratr  seal, 
omit  the  uords  tfo  w«/  ajjijtd  to  mid  instrvnunt  ix  tin  ccfr- 
porate  seal  of  said  corporation  {or  association)  and  that  ^'  and 
add,  at  the  end  of  tht  aj^darii  clause,  the  wordx,  "and  that  Koid 
coi'pwation  (</?•  amiciati^m)  has  no  ccnptmde  wal.") 

{Jn  all  cases  add  )fi(/natvrc  and  title  of  the  oj^icer  taking  the 
acknonhdgment.) 

Skc.  2.  When  a  married  woman  unites  with  her  husband 
in  the  execution  of  any  such  instrument,  and  acknowled»ies 
the  saiHii  in  one  of  the  forms  al>ovc  s:inctioned,  she  shall  be 
described  in  tlu^  acknowledgment  as  his  wife,  but  in  all  other 
res]>ects  her  acknowledgment  shall  be  taken  an«l  certifiecl  as 
if  she  were  sole;  and  no  separate  examination  of  a  married 
woman  in  respect  to  the  execution  of  any  release  of  dower, 
or  otiier  instrument  affecting  real  estate,  shall  be  require<l. 

IT. — Marriage  and  Divf>RrE. 

Jiixolrtd,  That  in  view  of  the  fre»|uent  occurrence  of  cases 
of  irregular  an<l  frauduh  nt  practices  in  the  conduct  of  suits 
for  divorce,  nivolving  alaise  of  the  i>roeess  of  the  courts^ 
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breach  nf  prolessional  obligations,  and  <-onnivan«  r  at  actual 
crime,  the  Ijocal  Councils  of  tlio  Association,  an<i  the  several 
state  and  local  Bar  AssociatioiiB^  bo  re8i>ectfully  riMjuasted,  as 
lar  a<  possible,  to  uxpust*  such  irrcii^ularititis  aii<l  fiau<l-,  ami 
to  srrnn-  tlu'  jiuniisiinieni  of  all  parties  concerned  in  tliem. 

Iltmktdf  That  the  several  Local  Councils  and  .state  and 
local  Bar  Associations  be  reque:$tod  to  advocate  the  enact- 
ment in  their  resi)eotive  states  of  a  statute  of  which  the  fol- 
lowing in  a  draft : 

An  Act  to  J^everU  FratuiaUiU  Divorcer. 

The  jurisdiction  of  the  courts  of  this  state,  in  suits  for 
divorce,  shall  be  confined  to  the  following  classes  of  cases: 

1.  Where  both  parties  were  domiciled  within  this  state 
when  the  action  was  commenced. 

2.  Wliere  the  plaintiff  was  domiciled  witbin  tliis  state 
when  the  action  was  commenced,  and  the  defendant  was 
personally  serve<l  with  process  within  this  state. 

3.  Where  one  of  the  parties  was  domiciled  within  this 
state  when  tlie  action  was  commenccHl,  and  one  or  the  other 
of  tbeni  actually  resided  within  this  state  for  one  year  next 
preceding  the  commencement  of  the  action. 

III. — COMMIHSIOXS  OP  LkuISLATION. 

litsoicvd,  That  ill  view  of  the  growing  evil  of  hasty  and 
ill-couisidered  lc?gislation  and  of  defective  phraseology  in  the 
statute  law,  this  Association  recommends  the  adoption  by 
the  several  states  of  a  permanent  system  by  which  the  im- 
portant duty  of  revising  and  maturing  the  acts  introduced 
into  ilie  legislatures)  Jiliail  be  eutrustod  to  compeleiit  oiiieers, 
either  by  the  creation  of  special  commissions  or  committees 
'  of  revision,  or  by  devolving  the  duty  upon  the  Attorney 
General  of  the  state. 
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APPEN  DIX. 


.\V»-  York,  April  •_'«>.  ISSl. 

Pkak  Sik: — \\\'  I'liclost'  to  you  oim»  of  our  «'innilars  on  «livon"e»*.  Shalf 
Ih"  pleased  to  ttMKh'r  you  our  s*>r\-ifes  in  a  k*pil  way.  We  have.  aii<l  are 
even  n<t\v  ohtaininjr  ilivim-eM  for  attorneys  in  all  parts  of  the  i-ountry.  ( >ur 
rates  to  tlie  profession  fur  an  ordinary  east' is  only  $40 — to  others  they 
vary  from  $>•">()  to  ii"J.")0.  In  all  ^•as^'H  $lii.o<i  must  l»e  jMiid  when  the  suit  is 
eut»*red,  for  eourt  fees — the  reniain<ler  when  the  de<Tec  is  ^rrantiHi.  Sliall 
be  pleased  to  hear  from  yon  at  any  time.    We  are  very  truly  yours, 

 &  B  , 

Main  OlHiv,  No.  .•<treet. 

The  following  is  a  copy  of  the  t-ireular: 

B  &  B  , 

Attorneys-ut-I^w, 

Xo.  mid  Xn.  

New  York  City. 
Ojficf  finiirK  from  Mi  tn 

Having  made  divonn*  suits  a  sfteeialty,  we  are  familiar  with  all  the  laws 
relating  to  them  in  tlie  district  of  Columhia  and  different  States  and 
Territorie.s.  Our  suits  are  brou^iht  under  laws  Ijest  adapted  to  the  raj^e. 
They  differ  so  much  that  iKTs<»ns  wantin^r  «livoree  shotdd  not  \h>  influen«t»d 
by  the  opinions  of  attorneys  or  even  judtres.  in  ordinari-  pnietiee,  Inji-ause 
tfn  t(  may  have  l>een  unable  to  obtain  a  divon  e  luider  the  laws  of  their 
own  State. 

We  an'  constantly  proenrint:  divoreets  for  jn-rsons  in  all  fMrla  of  the 
I'ninii  who  «i>nld  not  or  did  not  wish  to  l>rin>:  suits  in  their  own  omrts, 
and  that  we  do  m  legally  and  .su»  eessfully  is  evidence*!  by  the  fact  that  we 
puaninte<'  to  n'fnnd  all  money  paid  in  any  case  where  decret?  is  not 
obtaincil. 

Your  jK-rsoual  a|>|tearance  at  court  is  unnecesNiry,  ami  as  we  represent 
you  as  attorney,  and  proof  nmde  by  your  own  or  other  affidavits,  no 
nn]>lea.sint  notorii'ty  or  jnihUr  e.rpo»tirf  of  charges  need  attend  the  wiit. 
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We  prefer  peraonal  interview  with  clientH,  an  we  ran  iniich  lK»tter  explain 
inattera  than  by  C0rfefipoudence»  but  can  in  nearly  all  t^awM  {it-i-jKire  the 
itet<emar\'  }>a(>em  without}  and  send  to  ycni  U)  nun  and  return  to  ud— no 
fyv  churKiHi  for  cxAfnillation  in  i)en«r)n  or  by  letter.  ApplicantH  can  marry 
afOun  in  any  State  or  Territory,  an  the  decree  pla<*ct<  their  relationR  to 
eiM'h  other  aa  tliey  were  before  marriaiee.  When  prupt  i  ty.  etc.,  is  involved 
.  gpeinal  correapondem^e  ia  w>Ucitei1. 

We  (guarantee  to  procure  a  fiill  and  ahnolute  divon^  with  custody  of 
children^  if  desired,  under  the  latent  laws,  in  about  sixty  days  from  begin* 
ning  of  suit,  by  le^^I  proceedings  in  a  duly  qualified  Court  of  Record,  for 
IncompntibUHy  of  Tnnprr^  or  where  {lartiefi  cannot  live  in  peace  and  union 
t«if!ether,  Adultery,  Ih'^erHon,  B'nj'umj,  Oudty,  Impotfiicy^  Refumuj  tn  jwih 
vide  for  Fksmily  or  negtert  o/  Homf  JhUienand  chitdrent  nmrirtitm  of  Fflonyt 
I'Vaud  in  f^amummnUng  the  Marriage  f  bnlraef,  and  Marriage  under  age. 

The  cost,  including  all  court  fees  and  costs,  will  be  t  .  If  you  wish  us 

tt>  prosecute  your  case,  fill  up  the  enclosed  blank  careftilly  and  return  to 

us  with  $  ,  which  amount  b  for  actual  and  immediate  court  fees,  which 

must  always  be  paid  in  advance.  Then  we  will  [trepan*  your  i>ctition  and 
send  to  you  for  your  mgnature.  The  balance  to  be  paid  upon  delivery  of 
decree  of  Divorce. 

Send  check  or  postal  money  order  to 

Yours,  most  respectftiUy 

B   A  B  , 

.  i  ttom€g9-at4au: 


G<  nt  ful  ihi  uuntK  htj  the  L'nittd  iiiale»  tStiptf  im  t'ouYt  and  oliu  f  ^att  L'ourU.. 

The  laws  <*r  divorce  differ  essentially  from  those  relating:  to  proi)erty 
and  i>erH<»nal  ri^dits,  and  it  has  been  re]K.^atedly  <le<  ided  by  the  United 
State-s  .^^tipreme  (  Vuirt  and  the  vari«»iis  State  cuurtis,  that  a  div<^rre  once 
granted  by  any  legally  »*oustituted  court  of  record  having  jurisdiction  in 
wich  causes,  and  acc»»rdinfj[  to  the  proNisions  of  the  law  wli'  >•  ^ncli  court 
is  situatt^d,  «-annot  he  rev<»ked  or  annulled  by  any  amrt  of  aiiolher  State 
within  the  United  States,  no  matter  ujxm  what  grounds  or  pretexts  it 
may  be  obtained,  provided  the  statutorj'  provisi<»ns  of  that  State  or  Ter- 
ritory are  satistied. 

Der'moiu  of  Oif  I'uited  Htnttn  Snyrtmt  Court. 

Both  parties  to  a  c^use  for  divorce  and  alimony  whicli  hjis  been  ;riven 
by  any  of  our  stale  courts,  are  bound  by  the  decree.   The  decree  is  a 
udgment  of  and  will  be  rei'eived  anmich  l>y  any  other  <'ourt,  and  Mich 


Digitized  by  Google 


AMEIMCAN  n.\n  ASSOCIATION. 


jiidjriiH'ut  or  lU't'iw.  n'u<l«'rt*<l  in  any  court  within  tin*  rnit«*i|  Siatfs. 
will  In-  rarrinl  into  jii<l;;ni»'nt  in  any  other  Stato.  ami  havt-  the  saiiu* 
])indin}!  fon-e  as  it  ha<l  in  the  State  in  wliit-li  it  wa.s  ori^nally  ;:iv«'n. 

If  the  «lecn'e  IumI  bfwnie  ai  matter  of  rej-ord  in  the  court  >rrantiu>r  it, 
it  u  hiniiin;:  on  all  the  other  States  uu«l  itairtn  in  the  Union.  It  in  not  iu 
the  power  of  any  State  lA'jrislatnn!,  or  of  e*iurtt*  by  judicial  <UM'ixion  pn>- 
oeedin-pT  under  a  statute  or  not,  to  reject  thei-econl.  orpiveto  it  an  elfe*!  less 
than  it  ha.s  in  the  State  or  court  whci-e  made, and  any  State  law  to  tlie  «'«m- 
tniry  is  simply  unronstitutional.  If  it  dissolvi's  the  marriage,  all  other 
courtH  will  he  mniiK'Ued  to  hold  such  jK'rson  afttjrwards  to  Ije  unmarried. 

A  decree  of  divorce  di.«<»olvin);  a  nmrriape  is  le^al  throughout  all  tlie 
world. 

A  decree  of  divorce  <»nce  p-anted  cannot  be  set  aside  or  annulled  for 
any  cause,  even  if  the  courts  jrrantinvr  the  divon-e  was  not  fully  advistni 
of  all  the  facts  in  the  ciise. 

A  de<-ree  in  cases  of  divorce  and  alimony  is  not  subject  to  judicial 
revision. 

Courts  cannot  interfere  in  a  divorce  pranted  in  another  State. 
Even  a  review  of  a  judpinent  of  divorce  i-annot  be  had  in  Indiana. 


Fill  this  circular  carefully,  and  enclose  to  us  money  order  f<tr  c»  arnl 

a  fidl  and  explit-it  statement  of  your  ciu<e. 

B   tV:  li  ,  Attorneys, 

iVo.  Setr  Yorh. 

Your  nann'  in  full. 
P.  O.  ad.lre>s. 
Where  married? 

When  married?  • 

Name  of  Partner. 

His  or  her  Addre.s«, 

By  whom  married? 

iJid  you  leave  him  or  her? 

Ifow  lonp  since? 

Issue,  how  many? 

Male,  ape  antl  name. 

I'emale.  ape  and  name. 

Who  wishes  iMissexsion? 

Any  real  projierty  involved? 

Cause  of  applieatiiin  for  divorce. 


REPORT 


OF  THE 

COMMITTEE  ON  JUDICIAL  ADMIMSIKATION. 


To  THE  President  and  Members  of  the  American  Bar 

Association; — \\  the  meeting  of  the  Assoeiatiou  in  1878, 
tlje  folluwiii*;  j\'?'oiutioii  was  adopted  : 

Memkedi  That  the  Committee  on  Judicial  Administration 
and  Remedial  P]x)ceduTe  be,  and  they  are  hereby  instructed 
to  inquire  and  report  to  the  Association,  at  its  next  Annual 
M«i;ting,  upon  tlie  pi»-<  iit  (oiulition  of  the  \\\\\,  well 
statutory-  a-  r-^tablishi'd  by  judieial  decisions  in  the  several 
states,  touching  tlie  mode  of  taking  testimony  and  of  per- 
petuating testimony  out  of  court,  with  sj»e<  ial  reference  to 
the  ela.-^s  <»f  officers  aullint  i/t  il  to  take  such  testimony,  and 
the  ]>ower  couhdcd  to  them,  and  the  forniulities  required  for 
the  same ;  and  to  make  such  suggestions  on  the  general  sub- 
ject as  to  them  may  seem  expedient,  with  reference  to  the 
expediency  of  any  action  on  tlie  part  of  this  Association  in 
xeispi*^  t  to  flame. 

In  cousetjuence  of  the  long  continued  sickness  of  the 
Chairman  of  the  committee,  Gustavus  A.  Somerby,  Esq.,  of 
Boston,  terminating  in  his  death,  no  action  was  taken  by  the 
coinniittee  during  that  year:  and  ahhuugli  further  time  for 
the  report  was  granted  b}  the  Association  in  the  next  two 
years,  the  difficulty  of  gathering  the  information  which  it 
requires  has  made  it  impracticable  even  yet  to  accomplish 
the  object 
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In  fact,  the  committee  are  under  the  impression  that  the 
work  laid  out  for  tliem  by  the  resolution  was  larger  than  was 
intended  or  known  by  the  Association.  They  have  endeavored, 
however,  to  carry  out  the  investij^ation  to  the  fullest  extent,  by 
adtlres^ing  a  circular,  in  the  first  instance,  to  thi?  Victt-Prcsi- 
dents  in  ail  the  states  whicli  are  represented  in  this  Assm-iation, 
reiiuestiujj  them  to  assist  by  n^pjrting  the  law  and  f  iracticeas 
to  depositions  in  their  re>*{KJctive  states.  This  was  deemed  the 
surest  method  for  obtaiiiing  late  and  authentic  information. 

At  the  first  effort  tliere  wtLs  not  a  <;eneral  res|)onse.  By 
renewed  application,  the  committee  has  been  favored  with 
reports  from  twenty -six  of  the  states,  none,  they  rejLrret  to 
say,  having  V>een  receiv^e<l  from  Alabama,  Cblorado,  Florida, 
Kansas,  Louisiana,  Minnesota,  Nevada,  North  Carolina,  Ore- 
gon, Tennessee,  Texas,  and  Virginia. 

To  simplify  the  labor,  the  committee  submittitl  to  each  of 
the  Vice-Presidents  a  copy  of  the  resolution  adopted  by  the 
Association,  together  with  the  six  following  in(piiries  based 
upon  it,  to  which  they  were  invited  to  send  a  brief  answer, 
pre.senting  tlie  statute  or  ])ractiee  prevailing  in  their  states 
respectively,  upon  each  of  these  heads: 

1.  What  nuxles  of  proceeding  are  allow'cd,  whether  by 
commi.ssion,  or  court  or  mere  notice  inter  partem,  or  otherwise? 

2.  Especially,  what  oflicers  or  persons  may  execute  such 
duties,  and  by  whom  or  how  designated  for  the  occasion? 

3.  What  |K)wer  to  compel  witnes.ses  to  testify  upon  a  com- 
mission or  notice  from  another  state  or  country,  and  to  whom 
is  it  given  ? 

•1.  Whether  the  examination  must  be  upon  interrogatories 
previously  filed,  or  may  it  be  oral :  and  must  the  names  of 
the  witnesses  to  be  examined  be  communicated? 

5.  Who  may  be  present,  and  what  formalities  must  be  ob- 
served in  the  examination?  May  the  officer  reject  testimony 
offered  ?    What  are  his  powers  generally  ? 
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(>.  To  whom  and  how  mu.st  the  d(^i)cisitioii  be  returned 
uucl  publication  made? 

The  an.swL'1'8  tu  tlR•^^t^  iiiquiries  have  Ijei-n  collated  under 
each  of  the  foregoing  heads,  and  in  the  .same  order  as  above 
presented;  and  the  abstracts  thus  prepared,  together  with 
a  seventh  head  relating  to  Uie  statutory  methods  of  **  i»erpet- 
uatiuir  testiinuiiy  out  ol  (durt/'  are  pref^euted  in  the  form  of 
an  Appendix  to  this  report. 

The  committee  submit  thi^s  Appendix  for  the  information 
of  such  members  as  ma}'  wish  to  investigate  the  details,  but 
will  not  venture  to  enibraee  it  in  their  report. 

The  result  shows,  as  probably  must  have  been  anticipated, 
a  great  diversity  and  multiplication  of  laws  and  practice  in 
the  various  states,  upon  all  the  pointa  suggested  by  the  resolu- 
tiou.  It  would  be  impracticable  to  present  them  in  any 
()tlier  form  than  that  whidi  we  have  used  in  the  Appendix, 
and  the  committee  trust  to  be  excu:sed  if  they  have  boon 
guilty  of  some  inaccuracies  in  reducing  them  to  this  form. 

The  general  result  of  the  reports  made  to  tlie  committee, 
pursuing  the  order  of  inquiries  as  stated,  may  be  summed  ^ 
up  thus : 

Mr^.  In  most  of  tlie  states  the  m(jde  of  taking  testimony 
out  of  court  or  by  deposition  is  simply  upon  written  notice 
between  the  parties,  but  with  much  variety  as  to  the  form 

and  time  of  the  notice  required,  and  one  or  Iwo  material 
peculiarities  in  some  of  the  states,  which  will  be  specially 
noticed. 

In  New  Hampshire,  Vermont,  and  Connecticut  the  notice 

has  more  formality,  as  it  must  be  issued  by  a  justice  of 
the  peace  or  notary,  somewhat  as  a  citation. 

In  Delaware,  ^laryland,  Mississippi,  and  South  Carolina 
it  is  still  required  that  depositions  shall  be  taken  upon  com- 
mission issuing  out  of  court,  according  to  the  ancient  prac- 
tice, and  otlier  states  adhere  to  the  same  method  when  depo- 
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sitions  are  to  be  taken  without  the  state.  In  New  York  and 
Pennsylvania,  as  well  as  in  the  Unit€<l  States  eourts,  lelteis 

rogatory  are  roporU'*!  briiig  still  in  use  between  tlieir 
courts  and  those  ol  I'oreigii  oouutrics  for  mutual  aid. 
Whether  tills  depends  upon  statutory  provision  or  can  be 
regarded  as  within  the  power  of  common  law  courts  without 
such  sanction  is  not  sottlofl.   (Cireenleaf,  BkK,  sec.  32U.) 

Sf  coinf.  In  respiM-t  to  tin  <  la>>  (<1  nllieers  autliorizcd  to  take 
testimony  by  deposition,  a  matter  reguiate<l  by  statute  in  all 
the  states,  their  range  and  variety  is  ver}*  wideband  we  must 
necessarily  refer  to  the  second  part  of  the  Apj  w^ndix  for  these 
dill'erenci's.  In  not  a  few  states  it  will  be  seen  tha:  thi? 
power  is  extended  to  any  otiirer  who  is  authorized  to  ad- 
minister oaths.  In  most  of  the  .states  it  is  common  to  any 
judge,  justice  of  the  peace,  notary  public,  and  mayor  or  chief 
magistrate  of  any  city  or  town.  Tn  some  states  the  clerk  of 
a  court  and  master  eonimi.^siontris  are  intei*spersed.  In  two 
or  three  states  it  will  1h  -ern  that  official  examiners  are 
appointed  expressly  for  this  work. 

Where  depositions  are  taken  upon  commission,  the  office 
is  <>f  eonrse  generally  Lriven  to  commissioners  named :  but  in 
some  slates  the  commission  is  open,  and  may  be  cxeeuied  by 
any  of  the  classes  of  officers  authorized  to  act  upon  the 
ordinary  form  by  notice. 

Third.  With  res]iect  to  the  powers  confided  to  officers  au- 
thorizod  to  take  de|)Ositions.  the  cnniniittic  have  thought  it 
worth  while  to  make  a  .sjx^cial  inquiry,  under  tliis  head,  as 
to  the  power  to  compel  witnesses  to  testify  upon  a  notice  or 
commission  issuing  from  another  state  or  country,  and  under 
what  circumstances  or  to  wliom  this  power  is  granted;  and 
it  will  be  found  that  in  most  of  the  states  provision  is  made, 
in  some  form  or  other,  for  its  exercise  under  a  notice  or  com- 
mission from  the  other  states,  and  that  in  many  cases  it  is 
extended  by  comity  in  favor  of  foreign  states.   In  three  or 
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four  states  it  applies  also  in  aid  of  criminal  as  well  as  civil 
procc^edings  pending  in  other  states  or  governments.  On 
this  point  it  is  to  be  regretted  that  the  report.s  have  not  been 
fuller,  though  not  specially  called  for  bv  the  resolution  of  the 
Association. 

Delaware,  Illinois,  Indiana,  Nebraska,  and  South  Carolina 
are  the  only  states,  aj>parently,  in  which  no  provision  exists 
other  than  the  general  power  of  the  courts,  if  .such  there  be, 
for  enforcing  attendance  and  testimony  by  a  witness  upon 
proceedings  pending  in  another  state;  whilst  Iowa,  on  the 
other  hand,  seems  to  l)e  tlie  only  state  in  which  false  swear- 
ing, in  such  ia.ses,  has  expressly  been  made  perjury. 
Whether,  in  the  absence  of  such  law — or  at  any  rate  of  a 
law  making  it  compulsory  uj)on  the  witness  to  testify  in  a 
suit  or  proceedings  pending  in  another  state  or  country — 
]»erjury  will  lie  for  false  swearing,  was  questioned  in  (  aillard 
vs.  \'aughan,  1  lirod.  and  Bing.,  cited  in  CJreenleaf,  Ar.,  sec. 
324. 

Fourth.  As  to  formalities,  ami  whether  the  examination  of 
witne<se.«,  taken  by  dciiosition,  shall  be  oral  and  open,  or 
close  and  confined  to  interrogatories  in  writing  previously 
tiled,  aeeoiding  to  the  old  practice  in  chancery  :  or  whether, 
if  verbal,  the  interrogatories  must  be  set  forth  in  the  dej)o.si- 
tion,  is  left  very  niuch  at  large,  and  varies  chiefly  aetording 
as  thenutlmd  liaj)j)<'ns  to  be  by  conmii^sion  or  mere  notice. 
In  manv  states,  however,  wIk  ic  tin-  conmii-sion  is  still  in 
use,  the  interrogatories  are  not  iMjuired  to  be  liKd  in  advance, 
and  in  some  of  them  the  practice  semis  to  admit  ol  a  nii-re 
narrative  by  the  witness,  without  cntcrin;^  the  intci  iogiitories 
to  which  it  is  in  fact  resjionsive:  and  in  mnny.  if  not  m(»st 
of  the  states,  it  aj>pears  that  the  i  xnininatinn  niav  be  <  on- 
ducted  bv  the  attornev  din'rtlv.as  in  (ouit.  the  oflirrr  ac  tim;' 
nierelv  as  the  amanuensis,  jind  witliout  nnn  li  lornialitv  <»f 
any  sort.    Hut  in  >ome  states  it  is  (  Xjirosly  Hnuin  d  that 
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the  inlcTrogat'M ic-  shall  not  only  ho  entoro*!  in  the  <l<'j)<)si- 
tion  as  put,  but  that  tlicy  -hnll  be  put  to  1h<-  witiicss  by 
tlie  nfticer.  though  thcv  niav  Ix'  traniefl  l»v  the  attorriov 

In  the  states  whcro  <1(  pi»itinns  are  taken  exclusively  upon 
(•onimi«:sioii  ami  iuterrogaUnios,  the  law  and  practice  i? 
uniform  that  tlie  examination  shall  be  confined  to  the  inter- 
rogatories and  cross-iiitorrogatories  annexed  to  the  commit- 
sion,  and  neither  parties  or  <-otinpel  are  admitted. 

Whilst,  as  already  obserx  ed.  tlie  practice  in  most  of  the 
stati's  is  by  notice  merely  between  the  y>artie8,  a  distinction 
is  in  some  ea.«es  made,  where  the  witnesses  are  out  of  the 
state,  that  the  examination  must  be  by  a  oonimission, 
either  with  or  without  written  interrogatories,  as  the  prac- 
tice may  be. 

In  the  states  of  Arkansas,  Kentucky,  and  Missouri  there 
is  a  pecidiar  provision  in  r^ard  to  the  taking  of  depositions 
upon  notice,  which  may  be  deemed  worthy  of  special  men- 
tion and  the  attention  of  the  Association. 

Upon  any  notice  for  taking  depositions  out  of  tlie  state, 
or  where  more  than  three  days  are  to  intervene,  the  advene 
party  may.  by  a  counter-notice  given  within  the  day  suc- 
ceeding the  ser\nce  upon  him,  recpiire  that  the  deposition 
shall  be  taken  upon  written  intx'rro- a  lories  and  eross-inter- 
rogat/>rii's,  to  be  summarily  tiled  so  il<  to  acM.-ompany  the 
notice.  The  option,  it  will  be  observed,  rests  with  the  party 
who  will  thus  lose  the  right  of  oral  eross-exuniinutiou,  and 
thus  no  injustice  is  suffered.  Tht;  advantage  seems  to  be  in 
avoiding  the  cxiii  ii'te  and  difficulty  to  which  he  may  be  jint, 
either  in  att<  ndiiiLi  or  ernpluying  di'^tant  counsel  to  attend 
for  him  :  and  wlun  tlie  deposition  is  to  betaken  in  remote 
or  nni  ut  the  way  places,  such  a  privilege  may  obviously  be 
highly  convenient. 

As  to  the  remaining  point,  under  the  fourth  in«iuiry — 
whether  or  not  the  names  of  the  witner'S&s  to  be  examined 


Digitized  by  C 


-  » 


ifrl^lbvaia  «M  the  «t»toB  aie  about  equaUy  divided. 

Fijih  Among  other  aifferences  as  to  practice  and  formal- 
ities is  that  as  to  open  exunnimtions  :  -that  is  to  say,  whether 
ibe  pvtm^-and  their  counsel  shall  V>e  cxrliHled  at  the  e*- 
aa^ntttoif  'and  it  depends,  as  already  slated,  upon  the 
n^ethod  pn«oed-whether  by  close  commission,  with  the 
mterr.ga.ories  annexed,  in  which  case  tliey  are  excluded; 
OS  upon  notice  or  •^  i  "  u  cuiuiiiis.-ion,  whi-n  the  practice  is 
almost  M-umform  that  they  may  attend. 

rbB  temaKtiea  to  be  obeerved,  and  the  powei^  eutriL^t( d 
to  oftieer.  autlionzed  to  take  depositions,  are  too  various  lor 
r  rrtion,  and  i.icicn<e  nnist  he  had  to  the  Xy^i^ndix  for 
the  details, particularly  a«  tx^  mnrh-v.  xid  .,u<  .4iona.^  to 
-Oiffir  power  to  enforce  the  attendanee  or  te^^iiiauiiv  ol  an 
nnwiUing  or  refractory  witness. 

Concerning  the  p<»wer  of  a  commissioner  or  ofticer  t» 
Mjed  testimony,  we  thid  iher.  is  '.n^  a huoBt  unbroken  cur- 
mt  4rf  lawund  practice  that  heeainict  t  x.  hidi-  t<-tnnonv, 
tmt  if  inwsted  upon,  he  must  report  it,  together  wiih  tlx 
obieetion.  to  the  court  for  determination.   The  only  excei> 
ticm  ai4>ears  to  he  in  Arkansas,  thnn^h  in  Delaware  and 
<3«0ig»  .the  oftio^  may  aLso  .4atc  his  n^^u  vnhw^.  The 
^yffioeriBspedally  enjoined  in  some  states  to  lake  l<  ^vn  the 
lan^uase  of  the  witness  as  nearly  a.  possible,  and  wuliont 
pronii>uag  or  interlerenee  by  coun^^el.    In  New  York  and 
WiMiiain  the  statmc  nMjniivs  that  h.  4iall  insert  every 
MMmmt  oT  declaration  made  by  tlu^  wdn.-.  whi-  l,  nth.T 
mrW        require.   In  some  of  the  .taiv.s  theiv     a  pro- 
vi-ion  that  the  witness  may  correet  liis  deposition  hdure 
ling  it.  if  he  ^vish;  hut  it  dnes  not  apinar  wliether  this 
 .to  the  expunging  of  anyiinn-  he  mav  have  said. 

.~akA.-The.-Teporte  made  in  an>w»  r  lu  the  mxiI.  nM|nn  v. 
To  whom  and  how  must  depositions  be  returned  and  |>vih- 
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lication  made"?  indicate  that  little  remains  of  this  cere- 
mony, once  considered  so  important.  We  have  not  only 
lost  the  material  distinction  as  to  depositions  de  beiw.  esse 
(originally  signifying  such  as,  by  reason  of  some  special 
emergency,  were  j)ermitt<id  to  be  taken  before  the  issue  was 
made  up),  but  the  .^leniiiity  of  publication  has  become 
useless  under  the  open  and  oral  examination  of  witnesses 
upon  mere  notice.  From  the  decision  by  the  Court  of 
Appeal.^  of  England,  in  Vane  vs.  Vane,  reported  in  Whar- 
ton on  Evidence,  sec.  184,  note,  it  seems  to  be  obsolete  in 
England  also.  The  case  involved  a  title,  depending  n\K>n  a 
dispute<l  marriage  and  the  defendant's  legitimacy.  It  was 
sought  to  introduce  depositions  which  had  been  taken  in 
1802,  upon  a  bill  to  per|>etuate  evidence.  Rut  "  publica- 
tion "  was  resisted  because  the  parties  were  not  the  stime. 
The  court  overruled  the  objection,  notwithstanding  the  old 
rule  and  authorities — Mellish,  Lord  J.— disposing  of  the 
precedents  by  saying  "that  the  views  of  the  (courts  as  to  the 
best  methods  to  be  adopte<l  for  the  discovery  of  truth  have 
entirely  changed  in  recent  times." 

Generally,  throughout  this  country,  dei>ositions  are  now 
returned  to  the  clerk  of  the  court,  who  may  ojk'Ii  and 
divulge  the  contents  ujx)n  the  re([uest  of  either  party  and 
at  any  time. 

Some  show  of  formality  is  retaine<l  in  a  few  of  the  states, 
by  requiring  <le|x>sitions  te  be  n  turnc'd  to  tljc  court  l)v  the 
officer  taking  them,  and  opened  upon  its  order;  but  even  in 
those  ca"*es  we  ai)prehcnd  that  publication  is  practically  in 
the  hands  of  the  clerk.  South  Carolina  is  the  only  state 
where  the  rule  ki'Cps  them  closed  until  the  trial,  whilst  in 
Massiichuselts  it  woul<l  seem  that  the  party  who  takes  «le|)0- 
sitions  may  carry  them  open  fourteen  days  before  tiling  them. 

Scriitt}i.  The  in<iuiry  made  by  the  Association  in  the  reso- 
lution, touching  the  mode  (»f  "  perpetuating  testimony  out. 
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of  court,"  or  in  antic  ipation  of  a  future  suit,  has  not  been 
^jenorally  answered  in  the  reports  sent  to  the  committee ; 
but  it  apj)ears  that  in  twelve  of  the  states,  at  least,  pro- 
vision hius  been  made  by  statute  for  a  summary  proceeding 
to  perjHJtuate  testimony  in  such  cases. 

Generally  it  must  be  upon  jietition  to  a  court  of  record, 
setting  forth  the  claim  or  case  anticipated,  and  the  names 
of  the  parties  coneerned;  and  after  notice  to  tliem.  the  court 
is  authorized  to  mjike  an  order  for  the  examination  of  the 
proposed  witnesses  in  the  usual  mode,  and  under  terms  ])re- 
scril>ed.  The  tlepositions  so  taken  are  returne<l  to  the  clerk 
of  the  court,  to  be  filed  for  future  use  against  the  |)ersons  so 
notified,  or  those  claiming  under  them,  but  under  conditions 
more  or  les^  restricted  in  some  of  these  statutes.  The  clerk 
in  sf>me  cases  is  required  to  record  them,  and  certified  co|>ics 
of  the  record  made  available. 

This  statutory  proceeding  may  b«>  had  in  Ahiine  on  appli- 
cation to  a  probate  judge,  justice  of  the  peace,  notary  pul)lic, 
or  clerk  of  the  Supreme  Court;  in  Miussachusetts,  on  appli- 
cation to  two  justices  of  the  peace,  fine  of  whom  must  be 
a  jH'obate  judge,  or  tlu'  clerk  of  the  Su{)reme  Court,  or  a 
ma.ster  in  chancery,  or  a  counselor-at-law :  in  \<  \v  llanip- 
sliiro,  on  application  to  two  justices  of  tin-  peace,  one  of 
whrmi  must  In*  of  tlu'  rpiorum  :  in  Rhode  Island,  to  a 
mjist«  r  in  chancerv,  and  in  ^^'^Inont.  to  the  countv  c(Mirt. 
In  ^hline.  ^hlssachusctts,  and  New  I  [Minpshiic  the  depositions 
uiav  hi'  filed  and  recorded  in  the  Iie;'istrv  of  Oeeds.  and 
certificfl  copies  afterwards  used. 

roxn.i  sioNs. 

The  committee  are  als(>  instructed  to  ni.ik<'  siicli  sugges- 
tions on  the  general  subject  referred  t<»  liieiii  a>  th«  \  may 
(leom  expedient  for  the  action  of  tlie  A>sociatioii  :  and  the 
^subject  is  one  of  such  innneiisc  practical  inipoitaner.  even 
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if  regarded  only  with  reference  to  the  relations  and  de- 

pendifiK-f  of  the  judit  ial  li  iltuiinls  of  tlie  niiniennis  sUiten 
upuu  eacli  other — a  dej»eudeuce  cuii.<tantly  iiu  mi^iug — that 
it  certainly  behooves  this  Association  to  contribute  every 
eflbrt  for  enlarging  all  facilities  betwct^n  them,  by  comity 
and  by  uniform  Icjiislation,  toward^;  mutual  aid  in  pr«>ceed- 
iugs  to  obtain  t(\<iiuiony. 

The  sul>jcct  has  still  widi  r  bearings.  In  any  systvni  of 
jurisprudence,  the  means  of  discovering  the  very  truth  of 
the  matter  in  litigation  must  be  a  prime  necessity.  While 
tin-  tnu'  nio^lf  of  pmhieing  testimony,  and  th**  on!v  une 
which  for  ages  wa.**  practisetl  in  the  law  courts  of  1-^niriand. 
is  by  presenting  the  witness  face  to  face  with  the  tribunal 
which  is  to  weigh  and  determine  the  facts,  the  modern  sys- 
tems of  procedure,  yielding  to  necessity,  now  as  universally 
in  all  civil  cascsj  and  some  of  them  in  criminal  ca>'es,  a<hjiii 
the  de]M>£)ition  of  the  witness  in  exce]4ional  cases.  Yet. 
although  depositions  now  rank,  in  legal  theory,  as  oral  and 
primary  evidence,  it  is  not  to  be  denied  that  eminent  judges 
and  author>  Iiuvemade  ol»si'rvalit»ns  l»y  no  means  laudatory 
of  this  sort  of  testimonv  as  a  vehieli  of  trutli. 

JjoTil  Krskinc,  when  sitting  in  Chaiicen*,  referred  to  **  the 
frail  and  imperfect  nifnie  of  examining  into  facts  in  this 
court.**  as  making  it  almost  a  matter  of  right  to  have  an 
issue  of  (ifuMirif  id  hoit.  (V.\  \'esey,  01.)  Few  men  had 
better  opportunities  than  he  for  comparing  and  estimating 
the  two  modes. 

Mr.  Justice  ( Jrier.  in  n  case  of  collision  of  shi|)s  and  con- 
tradictory depositions  hy  the  crews  and  j)assi'ngers,  besides 
rellecting  .severely  upon  the  provisions  of  the  act  of  17^9, 
for  taking  dei>ositions,  made  a  general  comment  whicli  is 
I>ertinent:  "  In  such  cases,''  he  said,  "the  oral  examination 
of  witnesses  In  fore  the  court,  with  a  stringent  cross-examina- 
tion by  skilllui  counsel,  is  ahiiost  the  only  meth(»d  of  elicit- 
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ing  trath  from  such  sources.  Such  a  (K>tin)e  uf  9<ifting  out 
truth  in  doubtful  causes  cannot  be  pun^ued  here/*  (13 
Howard,  283.) 

Perhaps  the  most  remarkable  i-omment  upon  te^ttimony  by 

dep«iitions.  taken  by  the  chanwry  method,  will  bi*  found  in 
3  Enjrlish  \ja\v  and  E<iuity  Ilcports,  73,  wluM*e  the  cast"  had 
beta  heani.  b}'  couiseut,  upou  affidaviUs,  about  two  hundred 
in  nuinlKT. 

Soiiu'  «!i-s{>:!r!?ir«'nif*nt  of  this  species  of  tt'sliiimiiy  had  \hh'i\ 
txj'iv^Mu  111  tin  artrument.  The  N'^i'-^'-C 'liinuvllor  ( K nitrlit 
Brm-t'i  tjave  h\<  xiows  at  -*nac  kii;;lh  iijHin  thf  r<  l;iti\r 
valnc  of  cvidoncf  L,nvt  ii  !>y  nitiil.ivir  and  l)y  tlo]iusiti«»ii.  and 
sjiui  "tliat  hv  was  far  from  accednig  t»>  tlu>  opinion  that  uni- 
versally or  oven  neeessarily  <lepositions  upon  interro]L::atories 
arc  |ir«'fcrahle  to  affidavit's  for  the  purj)oso  of  tryinLMpu  stions 
of  fact,  whether  simple  or  complicated.  And  il"*  Ut  prtMjf  rivd 
vocf,,  althougli  often  ust^^ful,  and  .sometime^  indispenstihle, 
cifk^  examination  at  law  is  8onietime»s,  in  skillful  and  <»fti-n 
in  UQ^llful  hands,  a  weapon  that  recoils,  mikI  not  very 
unaeldom  an  instrument  of  injustice.  But  in  equity  it  is 
^>nuthiug  that,  sitting  here,  I  would  rather  not  ehanieterize. 
Considering  that  here  the  party  cross-examining  knows 
neither  the  answers  that  have  l>ecn  given  by  the  witni^ 
nor  the  questions  that  have  lieen  addressed  to  liim  in  chief, 
it  ought  not  to  excite  surprise  that  in  equity  it  is  generally 
of  no  uw  whatever."  , 

XirtwitlLstanding  thene  acknowledged  infirmities  had  been 
exposed  by  the  testimony  taken  and  the  reports  made  by  tlie 
various  English  commissions  for  the  reform  of  their  taw  and 
chancery  procedure,  they  were  left  without  reme<Iy;  and 
until  the  Judicature  Acts  of  1873  and  1875,  the  old  svstem 
of  taking  depositions  continued  in  force.  The  sweeping 
provisions  of  those  statutes  have  emancii»ate(l  the  siihject  so 
fcrfrom  all  the  ancient  forms,  that  the  courts  ma v  now  at 
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any  time,  for  sufficient  reason,  order  that  facts  may  be  proved 
by  affidavit  at  the  trial  or  hearing,  on  such  conditions  as  the 

judge  deems  reasonable.  (Orders  37  and  38,  under  sec.  20, 
Act  of  1875.) 

The  committee  feel  some  hesitation  in  recommending  the 
Association  at  present  to  propose  a  similar  advance  in  pro- 
cedure in  this  country. 

•  But  in  th'ii^  cuuntry  much  of  the  Irailty  and  imperfection 
which  liave  led  to  tlie  rejection  of  depositions  and  using 
affidavits  instead,  as  in  England,  do,  from  other  causes  as 
well  as  this,  attend  the  more  free  and  open  methods  under 
■which  the  taking  of  depositions  has  so  lonir  btten  prju-tised. 

The  ciiief  and  obvious  evil  in  ihe  jiractiec  a.s  it  now  pre- 
vails, is  the  inexperience  and  incapability  of  the  officer  w^ho 
generally  may  now  be  employed  to  take  depositions; 
especially  in  states  where,  upon  a  mere  notice  of  the  time 
and  plat'c,  it  is  left  to  the  alturney  taking  tbe  <U'position  to 
select  his  own  officer  among  any  of  the  classes  authorized^ 
and  not  unfrequently  a  clerk  or  student  in  his  office,  con- 
venient! \  i  (iuip|)ed  with  a  notary  or  master's  commission. 
Nothing,  of  course,  can  inform  the  court  or  jury  of  the 
witness  s  manner  or  conduct ;  and  as  to  that  which  is  next 
in  importance — ^the  exact  reproduction  of  his  words  as 
uttered — none  but  an  experienced  reporter  is  at  all  capable. 
And  hesi(k^  these  difficulties,  the  proin{>ting,  the  interruj)- 
tions.  autl  tlic  interferences,  whidi  ton^tantlv  beset  tlie 
taking  of  depositions,  require  a  control  which  few  justices 
of  tlie  peace,  mayors,  or  even  notaries  comprehend  or 
exercise. 

Hy  reference  to  the  Aj)()emlix  it  will  l>e  seen  that  in  a  few 
of  the  states  the  authority  to  take  depositions  is  c<»nterred 
upon  a  special  officer,  known  in  some  states  as  commissioners 
and  in  others  as  examiners,  and  who  are  ajipointed  by  the 
court  in  each  countv. 
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Tfiis  seem**  to  tln'  coiuniittoe  the  siniplej<t  and  most 
tti'ectual  niude  uf  t'stal»lisliiiii;  a  compi'teiit  ami  iinlop»'ii<i<  iii 
cla.'is  «»f  ottifors  for  thil  v.    To  iiiak*.'  tlu'  oHicc  wiial  i.s 

fSM^'iitia!  to  justiif.  re«mirts  that  it  slmll  Ix.'  exclusive  and 
voufiiunl  to  a  limited  iiunilit  i  . 

In  the  <e<oiHl  j)la<v,  llu-  A-so<.iati<tii  mi^Mit  wrll  inv  itt  the 
aduptmii.  in  all  the  states,  of  a  law  rerpiiring  wiuit^sec?  to 
attend  ami  testily  in  flii  ii  mw  h  plate  of  resi<len<  e.  upon 
j>ro{>fr  n-ijuisition  from  auotlu-r  state  or  cuuutry,  and  also 
jtniiishiiijjr  perjtu  v  in  sueh  casrs. 

The  eonimittee  further  sujrfrrst.  as  worthy  of  considenition, 
the  praetite  in  eertain  ntatcs  above  referred  to.  hy  whieh  the 
party  serve<l  witli  notice  or  eonnnission  to  tak(»  ilepasitions 
in  another  ^te  or  country  shall  have  the  option.  In  prompt 
artion,  of  rec|ui ring  that  the  de|»osition  shall  bo  taken  n]nm 
interrogatories  and  erosd-interro|ratories  aocompanyiug  the 
notice,  and  without  the  attendance  of  partiet$  or  attorneys. 

RuFus  Kino, 
Geo.  W.  Biddlk, 
Qmrndttee  on  Judicial  AdmmieiraHont  etc. 
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APPENDIX. 

CoNTAlNIN<;  AX  AUSTRACT  OF  TJIE  KEl'ORTS  MAI>K  P.Y  THE 
ViCK-PhKSIDEXT  in  EACH  OE  THE  STATES,  IN  KEPLY  TO 
THE  INQT  IKIES  STATE1»  IN  THE  F0KE<40ING  REPORT,  CON- 
CERNIXU  THE  LAW  AND  PRACTICE  IN  TAKING  DEPOSITIONS 
AND  PERPETI'ATINii  TESTIMONY. 

I.  W  '/iot  modes  of  jti  ovmling  are  allowed,  whether  by  catnmis- 
aion  from  court,  or  by  nure  notice  inter  partes,  or  otlierwiae  t 

In  Delaware,  Marylaiul,  Mississippi,  and  South  Carolina 
the  only  mode  is  by  conunission  issuing  out  of  court. 

In  Illinois,  Massachusetts,  Michigan,  Missouri,  Pennsylva- 
nia, New  York,  and  Vermont  tlie  mode  is  by  commission,  if 
the  depositions  are  to  be  taken  out  of  the  state.  In  Georgia 
the  same  rule  apj>lies  if  taken  out  of  tiic  county. 

In  Connecticut,  New  Hampshire,  Vermont,  and  West 
Virginia  depositions  may  be  taken  upon  notici-  merely,  but 
it  is  issued  by  a  justice  of  the  peace,  notary  })ublic,  or  other 
autliorized  oflicer  in  the  form  of  a  citation. 

In  all  the  other  states  depositions  may  be  taken  by  notice 
inter  partes,  or  by  commission  out  of  court,  as  the  partitas  may 
prefer,  whether  the  witnesses  be  in  or  out  of  the  state. 

In  New  York  and  Pennsylvania  letter's  rogatory  are  used 
in  taking  testimony  in  foreign  countries. 

II.  By  what  ojjicers  or  persom  depositions  may  be  taken  f 

To  avoid  repetition,  it  may  be  said  that  commissioners  are 
appointed  in  all  the  states  (usually  by  the  governor)  to  take 
depositions  or  affidavits,  as  well  as  acknowledgment  of  deeds 
in  the  other  states,  and  generally,  but  not  universally,  the 
consuls  and  secretaries  of  legation  of  the  United  States  in 
foreign  countries  have  similar  authority. 
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The  cl&H8  of  officers  authorizcnl  in  the  several  states  to 

take  depositions  are  as  follows  : 

Arkajisas, — The  eouimi.ssiouer  nuined,  or  any  person i  au- 
thorized to  administer  an  oath,  and  whether  in  or  out  of  the 
state. 

CaUforfiia. — A  jiid^e  or  any  other  person  authorized  to 
adiiiini>ter  an  oath. 

Connecticvf. — Any  justicr  of  the  peace,  noUiry  public,  or 
person  authorized  to  administer  an  oath. 

Ddawttre. — Thv  eommi«?ioners  named  l>\  the  comniisssion. 

Georgia. — Coninii-sioners  appointed  by  tlie  courts  iu  each 
county  to  take  depositions. 

lUinois, — Any  judge,  master  in  chancery,  notary  public, 
justice  of  the  |)eace ;  or  if  the  witness  be  in  the  army  or  na,ry, 
before  any  commissioned  officer  in  the  service. 

Indiana. — Any  judge,  justice  of  the  peac/*,  notary  public, 
mayor,  or  recorder  of  a  city,  or  clerk  of  a  court  of  record. 

Iowa. — ^Any  person  authorized  to  administer  oaths.  If  on 
eommisHion  and  no  commi<<sioner  named,  it  mav  be  executed 
by  any  jud«r«s  clerk  <>f  court  of  record,  or  notary  public. 

Kentucky. — Any  examiner,  jud^'<-.  nv  dork  of  court,  if 
within  the  state.  Depositions  may  be  taken  out  of  the  state 
by  a  Kentucky  commissioner,  or  by  a  judge,  justice  of  peace, 
notary  public,  or  mayor. 

Maine. — Any  justice  of  peace,  notary  public,  or  judge  of  a 
court  of  record. 

Maryland.-^The  commissioner  named  in  the  commission. 

Ma99aehvseU8. — ^Any  justice  of  the  peace,  if  within  the 
state.  If  out  of  the  state,  any  justice  of  the  peace,  notary 
pubUc,  or  olliccr  aulhurized  to  take  depositions  by  the  law  of 
the  place,  but  iu  this  last  case  it  is  discretionary  with  the 
court  as  to  admissibility. 

MiMffon. — Any  justice  of  the  peace,  judge  of  Circuit 
Court,  or  conunissiuner  for  the  county. 


Digrtized  by  Google 


324 


AMERICAN  BAR  ASaOOlATIOK. 


Miti-slonri. — If  ill  the  stat<?.  a  judge,  jiistico  of  tin*  peace, 
notary  public,  or  mayor  or  chief  oftieer  of  u  city  or  town 
having  n  seal  of  othce.  If  out  of  the  state,  either  of  the 
same  t  las?;  of  oliicers. 

Mimii<)^ip]fi — By  the  commissioner  appointed  by  the  com- 
mission ;  or  if  no  <  oinmissioner  is  named,  then  by  any  person 
autliorized  to  udiiiiuister  oaths. 

N^nvska, — If  within  the  state,  a  judge  of  the  Supreme,  or 
District,  or  Probate  Court,  justice  of  peace,  notary,  mayor  or 
chief  magisitratc  of  a  city  or  town,  master  commissioner,  or 
special  commissioner.  If  out  of  the  state,  any  judge  of  a 
court  of  record,  justice  of  peace,  notary,  mayor  or  chief 
magistrate  of  a  city  or  town. 

New  Hampshire. — ^If  in  the  state,  any  justice  of  peace  or 
notary.  Out  of  the  state,  the  same  ofliceis  or  any  oflicer 
authorized  to  take  <lepositions  by  the  law  of  the  place. 

Sm  Jency. — By  the  commissioner  named  in  the  commis- 
sion. If  on  notice,  any  judge  of  the  ^Supreme,  or  Circuit,  or 
District,  or  ( 'ommon  Plea-s  Court,  commissiouer  of  deeds,  or 
any  .special  connii.s.sioncr  of  court. 

Ntnr  YiH'J:. — By  tlie  coininis8ioner  named  in  ilic  commis- 
sicn,  <))•  on  noiirc.  Iiv  any  judge,  justice  of  tlie  ]»cace,  mayor, 
or  olliccr  dcsignakd. 

Ohio. — Any  jnd^jp  (»r  clerk  of  iSu]»itiue,  C  uinnum  I*l«'as.  or 
Probnff  <  curl  :  ju-ticc  of  pence,  nof.-iry.  nmyor  or  cliief  magis- 
trate of  any  niUJii(  ij>al  corii-nation;  master  commiissiouer,  or 
any  person  designateii  in  a  <  oiiiiiii-«ion. 

.Peiinsylvartia. — Any  magistrate,  justice  of  peace,  notary, 
judge,  or  commissiouer  of  court,  United  States  commissioner 
for  til.  sUite,  or  any  person  designated  by  a  commission. 

Hhode  IdcauL—Any  judge  of  Supreme  Court,  justice  of 
peace,  or  notary. 

South  Caroli9M. — By  the  commissioner  appointed  by  the 
commission. 
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Vtini/jut. — 111  the  state,  justice  of  peace,  notary,  or  master 
in  chancery.  If  out  of  the  state,  by  the  same  chisses  of  officers, 
or  the  eonunissioner  designated  by  a  commission,  or  by  any 
officer  authorized  to  take  depositions  by  the  law  of  tlie  place, 
aiid  in  the  saiiif  manner  as  aiitliori/.cd  l)y  such  law. 

West  Virginia, — In  the  state,  an}  justice  of  })eace,  notary, 
or  commissioner  in  chancery.  If  in  another  state,  the  same 
class  of  officers  or  any  other  officer  authorized  by  the  law  of 
the  place  to  take  depositions.  In  foreign  countries,  not  only 
by  the  luminibaioner  designatetl  by  coinnii8.sion,  or  any 
minister,  chan/f  d^offaireSf  consul,  or  vice-consul,  but  also 
mayor  or  chief  magistrate  of  a  corporation,  or  notar}'  in 
such  coimtry. 

Wisconsin. — In  tlie  state,  any  justice  of  tlie  peace,  court 
commissioner,  judge  of  court,  or  uotary.  If  out  of  the  statu, 
any  judge,  court  commissioner,  master  in  chancery,  notary, 
justice  of  peace,  or  commissioner  of  deeds. 

III.  What  power  to  compel  witness  to  testify  upm  a  cmrmnis' 

sion  or  notice  Jrom  ano(h(r  state  or  cmnitryf  and  to  ii  /utm  it  it} 
given  ? 

Arhansm. — Any  judge,  justice  of  the  peace,  or  notary, 
upon  production  of  the  commission. 

(jalij'ytnia. — Any  judge,  on  production  of  a  commission 
or  notice,  and  affidavit  of  materiality. 

Qmnediad, — The  commissioner  may  apply  to  a  judge  of 
the  superior  court  to  enforce  attendance. 

iJi  la  ware. — N u  ]i ru  \'  i  s  i o  n . 

Georgia. — On  certificate  of  the  commissioner  or  affidavit 
of  the  party  applying,  any  judge  of  the  superior  court  or  the 
ordinary  may  enforce  compliance. 

Illinois. — No  answer. 

Indimm. — No  special  pruvi.sion.    A\'li«'thi'r  tlie  general 

provision  in  the  Revised  Statutes  of  18S1  applies,  query, 
21 
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Iowa. — ^Same  power,  and  to  same  officers  as  authorized  to^ 

take  tk^[>o.Nitioiis  in  this  state,  aad  J'lUsv  swearing  in  hucIi  aw^ 
ejcjnr^sah/  mmh-  perjury. 

KeiUiwky, — ^The  oounty  judge,  either  on  commission  or 
notice  from  another  state. 

Mai  nr. — Any  iaii4i>uate  or  .swum  uttieor,  on  notice  and 
payment  of  feee;. 

Marylaiul. — Judge  of  the  circuit  court,  on  application  by 
the  commissioner. 

MasHoehnnetts. — Any  justice  of  the  peace  may  enforce  same 
as  in  a  suit  pen<lin^r  in  tho  state,  and  fine  not  exceeding 
twenty  dollars  for  non-et»nipliauce. 

Mi^iki^aa, — Full  provision,  and  subject  to  same  penalties 
as  in  suit  pending  in  the  state. 

}fi.viis.^ippi. — The  eolnnli^?sione^  aj)j»oint<^d  by  court  in  any 
Other  state  may  enforce  compliance. 

MtiiwarL — The  commissioner  of  any  court  of  record  in 
this  or  any  other  government  may  compel  attendance  and 
testimony  of  witnesses  the  same  as  any  court  in  this  state. 
C'ommissioners  of  other  states  residing  in  Missouri  have  the 
same  power. 

NebrdHka. — No  provision  made. 

New  Hampshire. — Any  justice  of  the  peace  or  notary  has 

the  same  power  as  in  domestic  suits. 

Xew  Jcraey. — Judge  of  Supreme  Court,  on  aj)plication  of  the 
commissioner  and  proof  of  the  witness's  refusal. 

Nvw  York, — Judge  of  Supreme  Court  or  count}'  judge,  on 
presentation  of  the  commission,  or  notice,  or  authority  of 
anv  court  in  the  United  Slates  (►r  a  foreiirn  country,  titlwr  in 
a  riril  or  criminal  pr(frtf<ling^  and  attidavit  of  materiality. 

Ohio. — Any  commissioner  or  officer  having  authority  from 
the  state,  district,  or  territory  where  the  suit  is  pending. 

I*(  niisi//r(inl'L — ( 'ourt  of  ('(Uiimon  Tlens,  by  .same  process  as 
in  domcsiic  suits.    (Damages  also  given  to  the  party  injured.) 
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And  the  j?anie  power  if?  gmnted  to  tlu-  <  <  •nini  i.^sioner  a])pointed 
by  any  court  of  the  rnited  States,  or  oi  any  ^tute,  dktrict,  or 
territorv. 

Wtade  IfdatuI, — ^Held  that  magistrates  having  power  ta 

take  depositions  in  this  state  may  enforce  testimony  in  suits 
jKiiiling  in  uilier  states  or  governmenia.  [In  rc  Jeneks,  6 
Rhode  Island,  18. 

South  Carolina, — Seems  to  be  left  to  the  ordinary  power  of 
the  courts. 

I'triiioitf. — Any  niajristrate  has  thr  same  ])(>wer,  and  under 
same  provisions  as  in  domestic  suits;  and  this  extends  to  com- 
missioners of  other  states  residing  in  \'ermont.  In  criminal 
cases  pending  in  other  fffaten  a  justice  of  the  peace,  on  certificate 
from  the  c  lork  (d"  any  judicial  eourt,  nuiy  compel  witnesses  to 
attend  and  tl.•^U^y,  and  a  penalty  is  iuHicteil  for  failure. 

Mhit  \  irginia. — Circuit  Court,  on  application  of  the  ofHcer 
apix)inted,  will  enforce.  Damages  are  also  given  to  the 
])arty  injured  by  the  refusal  of  the  witness. 

WisvdHs'nt. — Any  judge,  ekik  of  a  court  of  record,  court 
conimisftiioner,  justice  of  peace,  and  municipal  or  i>olice 
judge,  after  subpoena  issued  upon  the  notice  or  commission 
from  another  state,  may  compel  attendance  and  testimony, 
us  in  a  domestic  suit. 

li'htlhet-  the  txautiiattont  must  In  vpnn  intt  i  ioyaUn  ies 
preciously  filed ^  or  ntay  it  be  o^ral;  und  inmt  the  names  af  the 
witnesses  to  be  examined  be  communicated  in  the  commission  or 
notice  f 

ArkaHsm. — Examination  oral,  but  on  notice  to  take  depo- 
sitions out  of  the  state,  the  party  served  may,  within  one 
day  after  the  service,  by  counter-notice,  require  the  depo- 
sition to  be  taken  on  written  interrogatorit^  and  cross- 
interrogatories,  to  be  filed  in  time  and  maniH  r  prescribed. 
Narne^  of  witnesses  not  required  to  be  nutilicd. 
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California. — Kxamiiiiitiitu  orai.  if  UjK)ii  notice.  On  coin- 
mission  it  must  be  by  int6i'rogatorie^<  and  cross-intcrropi- 
tories,  unlaws  otherwise  agreed.  No  answer  as  to  notice  of 
witnesses'  names. 

Qmnecticut. — Examination  oral.  Notice  of  the  name?  of 
witnesses  "should  be  given." 

Delaware. — ^At  law,  the  examination  is  oral.  If  upon  com* 
mission,  oial  or  written  a.s  shall  be  agreed.  Names  of  wit- 
nesses must  be  notified  in  all  cases. 

Qem^ia, — Ebcamination  oral,  if  on  notice^  except  in  q>ecial 
cases  (of  which  there  are  five  by  statute),  in  which  interroga- 
tories most  be  filed.  Otherwise  than  upon  notice,  inter- 
rogatories must  be  filed,  and  in  all  cases  the  names  of  wit- 
nesses must  be  notified. 

JKiR0«9.«— Either  oral  or  written,  both  at  law  and  in  chan- 
cery. No  answer  as  to  naming  witn^ses. 

Indioma, — Examination  oral,  if  on  notice;  but  if  on  dedU 
miM,  the  interrogatories  must  be  filed.  By  the  Revised 
Statutes  of  1881,  the  names  of  witnesses  must  be  notified. 

Iowa. — Oral,  unless  upon  commission.  Names  of  wit> 
nesses  not  required,  except  upon  commission.  If  cros.s- 
interrogatories  are  not  filed  upon  a  commission,  the  ccxle 
pre>icribes  four  wliich  the  clerk  must  nniicx. 

Kriitnvlq/. — Exan)iiia(i(Hi  oral,  except  Ijv  consent;  or  in 
cases  vvheiti  1hf>  julv*  isl-  party  is  under  di^ahilitv,  or  con- 
structively  suminoiied,  or  special  order  ot"  court.  \vrittf*n 
interrogalorie,s  an-  required;  and  if  more  than  tlmr  <hiy.-' 
notice  be  given,  the  adverse  party,  hy  ( ount*  r-noliee  within 
the  day  after  tlie  service,  may  require  tlie  «lepositions  to  be 
taken  upon  interrogatories  and  cross-interrogatories ;  or  if 
the  latter  be  not  filed,  the  code  prescribes  four  which 
the  clerk  must  add.  Names  of  witnesses  must  be 
notified,  unless  the  depositions  are  to  be  taken  within  the 
county. 
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Maine.  —  Examinations  oral,  unices  \\\n\n  commission. 
Names  of  witnesses  required  in  either  case,  unless  waived. 

Maryland. — Interrogatories  must  be  filed,  unless  waived. 
Names  of  witnesses  not  required. 

Massaehimth. —  Ivxamination  oral,  unless  on  commission 
out  of  the  state.  The  statute  does  not  require  notice  of 
name^  of  witnesses,  but  the  practice  is  unsettled.  (See  15 
Mass.  492 ;  9  Pick.  485-487.) 

Michigan. — Oral  except  on  <iommission.  In  chancery, 
names  of  the  witnesses  must  he  notified. 

MfssmippL — Oral,  if  taken  within  the  sUite :  if  out  of  the 
state,  the  examination  must  be  u}x>n  commission,  and  inter* 
rogatories  annexed.  The  names  of  witnesses  must  by  law 
be  notified,  but  in  i)raetice  this  is  required  only  when  out  of 
the  state.  By  Campbell  s  (  ode,  18S0,  the  smuv  rules  now  aj)ply 
in  all  cases  which  formerly  applied  only  as  to  non-residents. 

Missouri. — Oral,  unless  upon  commission,  when  interroga- 
tories must  be  annexed,  and  names  of  the  witnesses  must 
be  nut i tied. 

Nebraska. — Oral,  and  names  of  witnesses  requu'ed. 
Xew  Hampthire. — Examination  oral,  but  by  rule  of  court 
the  interrogatories  must  be  put  in  the  deposition.  Names 

of  witnesses  not  required. 

NeiL  Jtr.«7y,— Oral,  unless  upon  coiauiission,  in  which  case 
interrogatories  must  be  filed.  Names  of  the  witnesses  must 
be  notified. 

New  York. — Oral,  unless  taken  out  of  the  state :  in  this 

case  the  iuterrotratories  must  be  filed.  The  names  ul  wit- 
nesses must  be  notified. 

Ohio. — Oral,  except  upon  commission,  and  interrogatories 
iiled.   Names  of  the  witnesses  not  required. 

Pemrmjlmnia.'^OvixX,  unless  upon  commission,  which  must 
be  upon  interrogatories  filed.'  Names  of  tiie  witnesses  not 
required  unless  tlie  court  order  it. 
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lihinie  Island. — Oral,  unless  the  order  for  a  eonniiission 
requires  interrogatories  to  be  annexed.  Names  of  the  wit- 
nesses not  required,  but  customary  to  notify. 

S(nUk  Ckindina. — Generally  upon  interrogatories  filed  with 
exceptions,  where  a  party  is  examined  or  depositions  taken 
before  a  referee  or  master,  or  in  cases  of  deserting  seamen, 
which  may  be  oral.   Names  of  witnesses  must  be  notified. 

Vermont — Oral ;  but  if  out  of  the  state,  may  be  on  inter- 
rogatories filed.  It  does  not  appear  whether  this  is  com- 
pulsory.  Names  of  witnesses  must  be  notified. 

Wetl  Virginin. — Oral  only,  and  the  examination  may  be 
conducted  either  by  the  attorney  or  the  magistrate.  Names 
of  the  witnesses  not  required. 

W^atmtain. — Oral,  if  upon  notice,  but  the  interrogatories 
must  be  entered  in  the  dey>osition.  Tlie  names  and  resi- 
denecj*  of  tlie  witne^^sesi  must  be  notified. 

V.  Who  mai/  I"  praeni,  and  what  formalities  mu9f  he  oh- 
HTved  in  tiie  examination  f  May  the  officer  irja-t  ientimonif 
offerpff.^  mid  what  are  hi*  ywwwir  gnm'nUij  ^ 

A  rL'i II.SIIH. —- \  ])on    criniiji  ;ni<l    iiilri-i'cLiatorit--.  tin* 

partit-  and  fvtli iriit'\>  ai'f  cxcludeii  tVoiii  the  cxaiiiinalion, 
unless  both  an*  re[>resented  or  seasonably  notified.  Tlu* 
testimony  nmst  be  written  by  the  oftict  r  or  1)V  the  witness 
in  hi.s  presKince,  and  be  nnist  certify  tbis  as  well  as  the  time 
and  pbiee  of  taking  it,  tlic  swearijig  of  th*-  witnes.s,  and  that 
the  dejHisition  wn.s  read  to  and  .subscribed  by  him  in  the 
offi<  orV  presentT.  Tbe  otiicer  may  summarily  decide  ob- 
jections, pre%'ent  insulting  questions,  stop  the  examination 
if  unreasonably  longer  for  mere  vexation  or  delay;  but  in 
cases  of  doubt,  the  r>ftieer  must  atlniit  the  testimony  and 
state  the  objection.  He  may  enforce  attendance  and  testi- 
mony by  the  witne^  by  tine  and  imprisonment  until  com* 
pliance. 
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CU^ormo. — ^Ttie  deposition  munt  be  mid,  corrected,  and 
subscribed  by  the  witne?«s,  and  so  eertilied  by  the  officer. 

No  answer  iks  to  his  power,  but  it  seems  the  offirer  must 
apply  to  court  to  enforce  compliance  by  a  ivfractorv  witness. 

ConiHTficut. — Kx;iiiiiiiiiti(Mi  npt  n  raiiir.-.  and  counsel  at- 
tend. Tile  o{lii  »  i  cainiot  <kridv  t<i  admissibility  of  testi- 
moiiv.  unless  it  rriniinatt-  tlie  witness  or  i.-.  vvhulh  irrelevant, 
but  enters  ii  with  tlie  ulijeciion.  The  statute  is  imperative 
that  a  dtpi»itioii  slmll  not  be  drawn  up  or  dictnt<vl  l»y  a 
f«iriy  or  aHoriii  y  or  any  onr  interested.  The  otbcer  muy 
compel  appearance  and  tei>tin)Oiiy  by  sumuittry  arrest  and 
oominitnient  for  disobedience. 

Df^lauvn. — On  commission  and  interrogatories,  none  ad- 
mitted but  the  witiK^s  and  commissioner  and  his  clerk. 
Before  an  examiner,  the  examination  is  oral,  and  the  parties 
and  counsel  present.  The  i)owers  of  tins  officer  and'  formal- 
ities in  saoh  cases  as  [»rr<(  ribed  by  B/juity  Rules  Nos.  41,  42. 
The  rules  require  that  tin  i»  >-tiiiiony  shall  be  written  by  tlie 
x)fii(%r,  or  his  clerk  under  his  immediate  direction,  in  namir 
live  fom,  and  signed  by  the  witness.  The  officer  cannot 
ezdade  testimony,  .but  states  it>  together  with  the  objection 
and  his  ruling  thereon,  with  the  iact  also  that  the  testimony 
was  insisted  on  notwithstanding.  No  answer  as  to  his 
power  to  enforce  attendance  or  testimony. 

Georgia, — ^Upon  a  commission,  no  person  interested  is  ad- 
mitted. The  officer  cannot  exclude  testimony,  but  states  it 
with  his  ruling  and  the  objection.  The  witness  must  first 
be  sworn,  and  this  and  his  subscribing  must  be  certified. 
In  case  of  refusal,  the  case  is  certified  by  the  officer  to  a 
Judge  of  the  superior  court  or  the  ordinary,  who  may  com- 
mit until  tlie  witness  obev. 

IlUnm. — The  officer  certifies  the  common  foimalities  of 
■swearing  the  witness  and  his  subscribing,  and  it  seems  he 
may  enforce  an<i  punish  for  non-attendance. 
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jTidiana. — ^EzBiniiiatioii  open,  except  when  upon  adedtmut 
and  interrogatoriea,  in  which  case  parties  and  oomiael  aie 
excluded;  but  oral  cros»«xamination  may  be  required  upon 
three  days*  notice.  The  officer  cannot  reject  testimony. 
The  deposition  must  be  read  to  the  witness,  and  corrected 
as  he  desires.  In  case  a  witness  refuse  to  attend  or  testify, 
the  officer  reports  to  a  judge  of  a  circuit  or  superior  oourt> 
who  may  summarily  deal  with  it  as  a  contempt 

7<nixEv^0n  commission  and  interrogatories,  partis  and 
their  agents  and  attorneys  are  excluded,  unless  both  sides 
be  pr(?sent ;  otherwise  the  examination  is  open.  Languajje 
of  the  \vitn(':->  is  rr* juii-L-d  to  \h'  taken  down  as  nearly  as 
possible.  He  must  be  swoin.  aiul  tlio  (h^posilioii  iva'l  aiul 
subs(.'ribr«l  by  liiui.  T\\v  ofHc^.T  lia-  no  power  to  reject  testi- 
mony. ILe  "  may  r(»nipi-l  ulKMliciMH'  to  his  subp<k!na,  and 
do  any  otlicr  ad  of  a  cnurl  wliieb  i-;  necessary  tO  uccum- 
plish  the  purpost'  tor  wbich  he  i-^  actini^." 

Kriilnckij. — On  commission  an*l  interrooatories,  tlie  parties 
and  their  am'nts  and  att^niuys  arr  exchided.  The  witness 
bcinu  sworn,  the  tr^timoiiy  niu.-t  be  written  by  him  or  by 
the  ofli(«M'  in  his  [trt-t  iire,  and  ^ul'scribt-d  by  tlie  witness^ 
\\-\\\v\\  fact.-,,  its  well  iLH  liie  time  and  plarc.  must  be  certified 
by  tlie  otiicer.  as  al^n  wlio  was  present  during  the  examina- 
tion. For  relusil  1-y  a  u  itia-ss  to  attend,  or  bo  swom,  or 
testify,  or  -nbs(  i  ih<  the  dei><»-if  i<'n,  the  othcer  may  fine  not 
exceeding  thirty  dollars,  or  imprison  not  exceeding  twenty- 
four  horn's,  but  nmst  reftort  his  action  to  the  court,  and  the 
court  may  modify  or  annul  his  order.  Not  answered  as  to 
power  to  exclude  testimony. 

Maine. — ^Onlinarily  no  restriction  as  to  attendance.  In 
chancery  ca^es  on  commission  attd  interrogatories,  none  but 
"counsel  of  parties  by  their  own  consent"  admitted.  The 
officer  cannot  reject  testimony,  but  reporis.it  with  the  ob- 
jection.   He  simply  administers  the  oath  and  reduces  the 
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testimony  to  writing,  but  may  put  riuestiou^  if  lir  {.leases. 
If  ilie  witness  refuse  to  aiteud  or  ilq)o.<*e,  the  othci^r  may 
commit  by  capias^  as  for  a  contempt,  same  as  a  court. 

Maryland. — No  restriction  as  to  who  ma}'^  be  present  The 
commissioner  cannot  reject  testimony.  On  refusal  of  ^Htness 
to  testify,  the  otliet  r  tertities  it  to  the  court,  vvliich  will  issue 
attaehinent  to  com{)el  compliance. 

MamtchtuetU. — Examination  open,  if  upon  notice.  If  on 
commission,  all  persons  other  than  the  witness  and  the  com- 
missioner and  liis  elerk  exchuliMl.  The  officer  must  first 
swear  the  witness  and  put  the  intern »gaU>ri(--  ami  cross-inter- 
rogatories  in  their  order,  rc*quiring  a  full  and  clear  answer  to 
each  before  the  next  is  read  or  known  to  the  witness.  He 
has  no  power  to  reject  teMtimony.  Tf  the  witness  refuse,  it 
seems  the  ulhi  er  nuist  refer  the  ease  lu  court,  which  luay  line 
not  excee<ling  twenty  (h)llar8  for  the  contempt.  The  recusant 
witnciis  is  made  liable  in  damages  to  the  |>arty  aggrieved. 

Michigan. — ^Parties  nia\'  attend.  Tlie  oflScer  cannot  reject 
testimony.  Tf  the  witness  refuse  to  atteinl  or  testify,  the 
othcer  must  reier  the  case  to  the  court,  which  may  iutiict 
statutory  penalty  of  fifty  dollars.  The  witness  is  also  made 
liable  to  an  action. 

Misgisrippi. — No  exclusion  at  the  examination.  The  wit- 
ness fx'in^;  sworn,  his  testimony  must  be  rechiced  to  writing 
by  himself  or  the  commissioner,  or  .some  <lisinterest«'<l  person 
in  the  presence  of  the  commissioner,  and  subscribed  by  the 
witness,  and  these  matters  certified  by  the  commissioner. 
He  has  no  right  to  reject  testimony,  hut  notes  the  ohjections. 
It  seems  tliat  he  may  attacli  fine  and  inij)rison  the  witness 
until  he  complies,  in  case  of  his  refusal  to  attend  or  testify. 

Mimuri. — ^No  restriction  as  to  who  may  be  present.  The 
officer  must  certify  that  the  witness  whs  sworn,  his  testimony 
reduccf]  to  writing  in  picsence  of  the  ollicer,  and  snV>serihed 
by  the  witness;  also  the  day,  hour,  and  place  of  taking  tho 
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deiMJsition.    His  official  seal  and  certificate  is  a  sufficient  au- 

tlieiitiLUiioii  (if  itself,  oxr-p|»t  when  t^ikeii  outside  of  the  UnittHl 
States,  lie  eaniiot  reject  testimony.  If  a  witness  refuse  to 
attend  or  testify,  the  officer  may  commit,  in  the  same  manner 
and  under  like  penalties  as  any  court  of  record ;  but  this  is 
subject  to  certain  penalties  in  case  of  a  discharge  hy  court 
n}H)ii  j.nhnifi  a,rj,us.  lie  cannot  reject  testimony,  but  reports 
it  with  ohjections. 

AW>r(z«X*a. — No  restrictions  as  to  attendance.  The  officer 
has  no  power  to  reject  testimony,  but  receives  all,  and  notes 
objections.  The  deposition  must  be  written  bv  theoUi(  tr.  or 
in  his  presence  by  tlie  witness  or  aonie  disinterested  |)er&on. 
The  general  powers  of  the  oflicer  are  not  defined  by  law. 

New  Hampshire. — The  examination  is  o]jen ;  no  exclusion. 
The  magistrate  must  take  down  what  the  witness  says  ^>^Wm 
cri'his^  and  witliout  interference  of  counsel.  He  cannot  rejert 
testimony,  but  notes  exceptions.  The  formalities  are  simple. 
Any  justice  of  the  peace  or  notary  may  attach  a  witness  who 
•disobeys,  as  for  a  contem  |  »t,  and  fine  not  exceeding  ten  dollars. 
The  witnciis  is  also  made  Hable  for  damages  to  the  ]>iirtY 
injuied. 

New  I'orL — The  examination  is  public.  The  officer  mast 
swear  the  witne&s,  and  cause  everj*  answer  or  declaration  in 

his  t^^timony  to  be  written  out  by  adisinterestefl  person,  and 
tln  ii  read  niid  -i]l)>crihed  bv  the  Witness.  He  must  siiiii  earh 
haifjsheet  of  tiie  deposition,  and  with  his  eertificate  annex 
the  commission  with  ail  the  exhibits  duly  identified  in  the 
form  prescribed  by  the  statute.  In  case  of  a  refractory  wit- 
ness, it  seems  (hat  it  must  be  referred  to  a  ct>urt  for  process 
to  comj)el  compliance. 

At'tr  Jerttt'if. — Xo  restriction  as  to  persons  present.  The 
commissioner  as  well  as  the  witnesses  must  be  first  sworn. 
The  ottieer  has  no  power  to  reject  testimony.  The  witness 
must  subscribe  the  deposition  in  his  presence,  and  the  pro- 
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ceedin^^?  hv  ceititieJ.  It  does  not  uj)pear  whether  tlie  ollieer 
may  enforce  the  attendance  and  testimony  of  a  witness,  or 
whether,  as  under  part  third  above,  he  must  refer  the  matter 
to  a  court. 

Ohio.  —  Exaniiiiiitioii  open,  whether  on  eommission  or 
notice.  The  witnea«  must  be  sworn  before  testiiying,  and 
,his  testimony  reduced  to  writing  by  the  officer,  or  in  his 
presence  by  the  witness  or  some  disinterested  person,  and 
subscribed  by  the  witness.  The  officer  inus-t  certify  his  pro- 
ceedings in  tlie  form  prescribed  by  statute.  He  cannot  re- 
ject testimony,  but  notes  exceptions.  lie  may  compel  the 
witness  to  attend,  testify,  and  subscribe  the  deposition  by  at- 
tachment, as  for  a  contempt,  and  punish  refusal  by  fine  not 
exceeding  fifty  dollars  n ml  iii4)ris()iiiiient  until  he  submits; 
the  witness  being  also  luade  liable  to  tlie  party  injured  for 
damages  occasioned  by  his  failure  to  attend  or  refusal  to  be 
sworn  or  testifv%  If  the  imprisonment  be  ill^al,  the  witness 
may  be  discharged  on  application  to  a  jU'lge  of  the  Supreme, 
Common  Pleas,  or  Probate  Court. 

Pmm]ihanin. — On  a  comfiii->ion,  the  parties  and  counsel 
are  excluded,  and  the  deposition  is  vitiated  if  this  rule  be 
violated.  On  letters  ropratory.  the  rule  is  not  so  strict,  hut 
follows  the  j»i;u  tiri'  of  the  cuuntry  from  which  it  comes. 
The  ofhccr  cannot  exclude  testimony,  but  notes  objections. 
He  may  commit  the  witness  for  refusal  to  attend  or  testify, 
but  usually  refers  the  case  to  the  courts,  which  will  sum- 
marily act. 

RIukIp  Isliimi. — No  IV  iriction  a.^  to  perst)U.s  jdcsent.  The 
othcer  cannot  reject  testimony,  but  records  <>l))e(  tions.  The 
witness  must  be  sworn  and  examined  by  the  officer,  and 
subscribe  his  deposition.  It  seems  the  officer  may  compel 
attendance  and  testiniony  by  attaclmu  nt,  as  for  a  contempt. 

^Soidh  (Jai'o/imi. — No  one  admitted  at  the  examination  of 
the  witness  but  the  commissioner  and  his  clerk,  who  are 
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sworn  to  secrecy.  The  commissioner  cannot  reject  testimony^ 
but  notes  exceptions.  It  is  an  unsettled  question  whether 
a  master  ur  referee  may  reject  testimony.  Such  an  ohjedion 
has  been  sustained  in  the  CHrcuit  Courts  but  the  effect  being 
dilatory,  it  is  not  usual.  No  answer  as  to  general  powers  of 
the  commissioner. 

Verniottf. — The  oiiiier  does  not  exchide  testimony,  but  re-, 
ports  it  with  the  objections  to  the  court.  Testimony  caimot  be 
written  or  dictated  by  a  party,  attorney,  or  interested  person. 
The  witness  must  be  sworn,  and  the  deposition  certified, 
sealed  up,  and  indorsed  by  the  officer  in  the  mainier  and 
iorm  prescribed  by  statute.  The  oiticer  may  compel  atteuil- 
ance  and  testimony  by  commitment. 

West  Virginia. — No  restrictions  as  to  persons  present.  The 
officer  cannot  reject  testimony,  but  notes  excepti(H)s.  He 
mu.st  swear  tiie  witness,  and  et  rliiy  and  seal  u()  the  depu^i- 
tion.  If  taken  within  the  state,  his  official  character  ajul 
seal  need  no  autlientication.  In  ca.se  the  witness  refuse,  it 
seems  the  officer  must  report  to  the  court,  which  on  mle  or 
notice*  may  fine  not  exceeding  twenty  dollar.-,  and  ( ninpel 
attendance  by  attachment.  The  witnesH  is  also  made  liable 
to  the  party  injured. 

Wiscnmin. — If  on  notice,  no  restrictions  as  to  |iers«ons 
present.  On  commission,  all  j)ersons  but  the  commissioner 
and  the  witness  excluded.  The  officer  cannot  reject  testi- 
mony, and  must  insert  every  answer  or  declaration  l»y  the 
witness  which  either  party  requires.  His  power  to  enforce 
testimony  does  not  appear,  but  it  would  seem  he  must  refer 
tlie  matter  to  couj  l. 

VI.  To  a  iiijuL  and  how  dcpoaitiuiia  muM  bt  nlurncd  and  imhU- 
cation  mmkf 

Arhinsii.s. — To  thi'  <-l«'!k  of  the  <-oin't,  either  personally  Of 
by  uiail ;  or  if  taken  out  ol  the  .state,  it  may  be  returned 
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through  till'  jtarty  takiiiii  it,  his  attoiin'V  or  a«;»  nt,  who  umst 
make  oath  that  it  has  not  1>(  < n  ojn-netL 

(MUfomia, — ^To  the  clerk  of  ttie  court. 

Omnecfieuf. — To  the  clerk  of  the  court,  who  tiles  and  may 
open  it. 

Dtinnor*  . — the  (1n'ef  Justice  of  the  eourt,  or  ill  equity  to 
the  register,  who  open  the  depositions. 

Georgia. — To  the  clerk  of  the  court,  either  by  mail  or  mes- 
senger, in  which  case  his  affidavit  is  required.  The  clerk 
may  open  on  filing. 

lUinois. — To  the  clerk  of  court,  and  opeuud  only  by  the 
court  on  consent  of  parties. 

Indiana. — ^To  the  clerk  of  the  court,  and  opened  by  him 
on  order  of  the  court  or  request  of  parties. 

Iowa. — To  the  (  It  rk  ut'  the  eourt,  wlio  may  uj>ou  and 
furnish  copies,  but  liold  the  original. 

Kentucky. — To  the  clerk  of  the  court. 

Maine. — To  the  clerk  of  the  court.   Publication  informal. 

Manfland. — To  the  judge  of  the  court. 

MaiisachimUif. — To  the  court;  hut  tlie  practiee  is  to  leave 
the  de()ositions  oiH^n  and  in  custo^ly  of  the  party  taking  them ; 
but  they  must  be  filed  within  fourteen  days. 

Midiiffon. — ^To  the  court.  The  clerk  will  open,  and  notify 
parties. 

MmimippL — To  the  clerk  of  the  court,  who  must  indorse 
the  time  of  receipt  and  opens  the  depositions. 

Missouri. — ^To  the  clerk  of  the  court.  If  taken  in 
a  foteiL,qi  country  and  language,  tlie  deposition  must  be 
taken  in  the  language  spoken  by  the  witness;  and  wlien 
filed,  the  party  taking  it  must  forthwith  cause  it  to  be 
truly  translated  into  English  for  the  information  of  the 
adverse  party. 

Nebraska. — To  the  elerk  of  the  court,  who  may  open  on 
the  order  of  the  court  or  request  of  either  party. 
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yew  Hamifphire, — To  the  clerk  of  the  court,  and  either  he 
or  the  party  may  open  it. 

yvw  .h  i'suj. — To  tlu'  cduri,  iiiul  opened  either  by  order  of 
the  court  or  by  the  clerk. 

New  York — ^To  the  clerk.    No  answer  as  to  publication. 

Ohio, — To  the  court,  and  opened  by  the  clerk,  either  by 
order  of  the  court  or  request  of  either  party. 

Peiiiii*i/lv(inla. — To  the  clerk  of  tlie  court,  aiid  ten  ikys 
given  to  the  adverne  party  to  tile  exceptions. 

Rhode  Mnnd, — To  the  court,  and  publication  must  be 
by  order  of  the  court  or  a  judc^e  thereof. 

Simih  ('(ii'nlnm. — To  iIh-  c  k-rk  of  the  ct>urt,  and  opcueti  oiilv 
at  the  trial,  and  eitlier  i>arty  may  then  oli'er  it 

Vemimt — Manner  of  returning  not  stated.  May  be 
opened  by  the  court  or  the  clerk  when  received. 

Wrni  V'n'(jinin.—'\\\  liie  clerk  of  the  court.  Manner  ui 
publication  not  stated. 

Wmofinfin, — To  the  clerk  of  the  court,  and  may  be  opened 
bv  the  court  or  the  clerk. 

VII.  Summary  mttden  of  p<  rpetwUing  testivumy  in  anticipa' 

ii<ni  of  .suit, 

Arkanms. — No  answer. 

California. — On  petition  to  tlie  jutlire  of  court,  setting  forth 
tlie  case  anticipated,  names  of  the  parties  cniiet-rned  and  of 
the  \vitness(*s.  the  judge  may  order  its  allowance  and  designaie 
the  oilicer,  the  notice,  and  the  place  either  in  or  out  of  the 
state ;  and  if  out  of  the  state,  the  interrogatories  must  be 
fil<Hl.  Tlie  depo.*<itions  are  then  taken  and  retnrnetl  in  the 
n>ual  way,  and  with  tlie  jjetilion  liled  in  the  court  allowing 
tlie  order. 

ChuHerticuf, — Provi.sion  is  made  by  the  Revised  Statutes  of 
1875,  ])p.  485-7,  but  details  not  reported. 

IhUmtit'c. — No  answer. 
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(ifOfffia. — By  applictttion  to  smpcrior  court,  an  owler  for 

taking  the  tc-tiiuuiiy  ik  Unc  c-^e  may  be  obtaineil  and  filed 
ill  that  eourt. 

lUinoin. — ^The  Circuit  Co'jrt  on  petition  may  allow  a  dedi- 
mm  or  commission  eitfier  within  or  out  of  the  state.  The 

<le} positions  when  nniiiird  iiiiist  he  reiorded  by  the  elerk 
and  then  delivered  to  the  party  taking. 

Indiana. — ^No  answer. 

lomt. — No  answer. 

Kenbwky. — ^The  Cin*uit  Court,  on  petition  and  after  notice 
to  the  parties  interested,  makes  an  order  tor  llu-  examination 
in  the  usual  mode.  Depositions  thus  taken  are  tiled  with 
the  clerk  as  in  other  equitable  actions,  and  may  be  used  in 
any  subsequent  action  between  the  expected  parties  or  their 
rt  |>resentatives,  subjeet  t^)  all  just  exeeptions. 

Maim. — A  probate  judge,  justice  ol  peace,  notary,  or  the 
clerk  of  the  Supreme  Court,  on  a  written  application,  and 
after  notice  to  the  persons  named  therein  as  interested,  may 
take  such  depositions,  which  may  be  filed  and  recorded  in 
the  Registry  of  Deeds,  and  the  depositions  or  eopies  may 
afterwards  l>e  used.  If  the  depositions  are  to  be  tak<  n  out 
of  the  state,  the  application  may  be  to  the  Supreme  Court, 
which  orders  a  commission  on  interrogatories  filed  after 
iiotiee  to  the  parties  named. 

Maryla nd. — No  answer. 

MamtchtiseUa. — On  application  to  two  justices  of  the  peace, 
of  whom  one  must  be  a  j.udge  of  probate,  clerk  of  Supreme 
fVinrt,  master  in  chancery,  or  a  counselor-at-law,  and  notice 

to  tht^  adverse  parties  iheroiu  naiiiid,  tiie  depositions  may 
be  taken  by  them  in  the  usual  modes,  au<l,  with  the  ap|)iiea- 
tion  and  their  certificate,  recorded  in  the  Registry  of  Deeds. 
The  depositions  or  certified  copies  may  afterwards  be  used  in 

any  suit  against  the  parties  so  notitiiMl  or  persons  claiming 
under  them.    Depositions  out  of  the  slate  in  .such  case  may 
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be  taken  on  application  to  the  Supreme  Court,  and  uiMin 

interru«^atnries  on  sutticionl  <  au.-i  .>^iiown. 

Michiyaii,  Mimmppi,  Ma^i^on ri ,  Xebrasko. — No  auswera-. 

New  Hampshire, — On  petition  to  a  court  of  record  or  two 
justices  of  the  peace,  one  of  whom  must  be  of  the  quorum, 
and  notice  by  them  to  the  persons  interested,  depositions  may 
be  taken  in  the  usual  wav.  i\ud  when  iviurned,  mav  i>e  le- 
corded  in  the  Kegintry  of  Deeds,  and  U8ed  in  subsequent 
suits  concerning  the  same  matter  and  parties. 

New  Jermy. — No  answer. 

New  York. — Provisions  i  xist  similar  to  tin- (tidinary  mode. 

Ohio. — A  judge  of  the  Court  of  C  ounnon  Tleas,  on  pctitiou 
filed  in  that  court,  may  tbrthwith  order  the  examination, 
directing  the  time  and  place  and  the  notice  to  be  given  to 
the  person?  named  as  interested.  When  it  is  shown  that 
notiee  cannot  be  given,  lie  must  ai)|X)int  an  attoniey  to  ex- 
amine witnesses  lor  them,  whose  fee  shall  be  taxed  in  the 
costs.  The  depositions,  if  approved  by  the  judge,  are  filed 
with  the  clerk,  and  the  depositions  or  t^rtified  copies  may  be 
given  in  evidence  in  any  trial  Im  iwccd  tlic  jiartiLvs  named  or 
their  privies  in  interest,  subject  to  exceptions  for  irrelevancy 
or  incompetency. 

Pennsylvania. — The  English  chancery  [iractice,  by  bill  to 
perjxituate,  etc. 

llhoiU  J.sloHil. — Any  judge  ol"  8ui>ivmc  (  <»urt  or  master  in 
chancery,  it  seems,  may  take  depositions  to  perpetuate,  either 
before  or  after  commencement  of  ,a  suit.  They  are  to  be 
taken  in  the  usual  way,  returned  to  the  clerk  of  the  Supreme 
Court,  and  n^'urded.  But  see  Jicmington  vs.  Peckham,  10 
liliode  Island,  ooU. 

6oM</i  Carolina. — Xo  answer. 

Vermont. — A  judge  of  the  Supreme  or  the  County  Court,  on 

petition  and  notice  to  the  adverse  party,  may  take  such 

depositions  or  grant  a  commission  to  take  depositions  out  of 
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the  stato.  AVlieii  returned,  tliev  are  reeonled  1)V  the  eouniv 
cierk»  and  they  or  cortified  copies  are  admissible  in  auy  sub- 
sequent t$uit  against  the  same  party  or  any  claiming  under 
him. 

]\cM  Virginia  and  Wiscouifiii. — No  an>\VLi  fri>ni  eitlier. 

RLFUS  KING. 


Cincinnati,  July  liiSiK 

Vtce-Ptetident  of  tke  Amerieau  Bar  A»Mciafion^ 


Dkak  Sir: 

Referring  t<>  t!ie  liiuioxed  reiiolution  adnpUMl  by  the 
AfiS'K.-iaH.  II.  I  venture  t<»  ask  the  iHVor  tliut  you  will  assist  the  Committee 
^<n  Judicial  AdiiiiniHtration,  by  Hemling  t<»  me.  aHi^arly  hh  pnu'titublet  a 

brief  answer  as  to  tlic  statute  or  prartiee,  in  the  Ktate  of  

UfK'Ti  iht'  follow iug  iKiintH: 

1.  Wliat  modcM  <»f  )>r<K'eedinfr  are  allowcrd,  whether  by  4x>miuiHtdoii  from 
court,  or  mvre  notice  inter  paiieti^  or  ntberwiae? 

KsiKrially,  what  offirors  <ir  jkm-s^ms  may  execute  micL  duties;  and 
by  wlii'iii  or  how  detdgnatt*<l  for  the  mHUHiou? 

3.  What  power  to  compel  i^itnewes  to  testify  niM)n  a  rotnmiwion  or 
not  'u'i^  fn  ini  n  not  her  i^te  or  country,  and  to  whom  is  it  >dven? 

•4.  Whetiier  the  examination  njUHt  be  upon  intorrop»torie«  previuiu^ly 
filed,  or  may  it  be  omi ;  and  muBt  the  nametf  of  the  witneHHes  to  be 
exaujiiKKl  Ixj  (*omniunicate<l ? 

5.  VV1h»  may  bo  present,  and  what  f< >mialitiefi  must  1h'  nhserved  in  the 
examination?  May  the  officer  rejc<i  testimony  t^lfenHl?  Wliat  are  hia 
p«nvers  ^renerally  ? 

0.  T*  •  whiini  and  how  mu8t  the  de^xit^ition  be  returned  and  publicution 
inadf  ? 

If  it  1m*  ineonveniont  t«>  comply  perHonally,  will  y*»u  be  s«i  )_'<mm|  as  to 
piace  this  in  the  hands  of  a  competent  ikm-sou  f<»r  reply.  If  it  i^an  Ik?  re- 
turned early  in  Au|nurt,  you  will  fsreatly  obli^,  dear  sir, 

Younf,  very  rropertfully, 


22 
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U<Mili\d.  That  the  Committee  on  Judicial  A«iminiKtmtion  and  Ronimlin! 
I'rocedure  Ik-,  and  they  are  hereby  insinifted  to  inijiiirL*  and  rt'])ort  to  the 
^VHHuciatiun,  at  jt»  next  Aimual  Mi-etiuj:,  up^mthi'  prf>Hintcouditiomif  tlie 
law,  as  wdl  etatutoiy  m  ecrtabliahed  by  judicial  decimons  in  the  oevenl 
statea,  toadung  the  mode  of  taking  testimony  and  of  perpetuatintt  testi* 
mony  out  of  court,  vitbfipeciiil  reference  t4»  the  chitiH  of  officers  authMrized 
to  take  suoh  testimony,  and  the  jxtwer  c«)nlided  to  them,  and  tjio  foniiah- 
tie*»  required  for  the  stmie  :  and  to  make  such  Hni"^''Hf  ion«»  on  tb<'  <^'cncral 
subject  a«  to  them  may  Heom  exjxidieut.  with  rel'ereu*-e  totlie  t'X|rt'<iien«"V' 
of  any  action  uu  the  part  of  this  AaBodation  in  n^pcct  tu  the  Mauie. 
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UN  THE 

RELIEF  OF  THE  UNITED  STATES  COURTS. 


To  the  American  Bar  Ad80ci(Uim: 

At  your  Annual  Meeting,  lu  ld  in  Auguj^t,  188J,  at  Sara- 
toga, the  following  resolution  wa.<  adopted : 

Rdiolxftl,  That  a  >])icial  Ciannnttce.  fonsi.^ting  ol*  the 
Pre>i<lriit,  thf  Prcsideut  for  the  next  year,  and  seven  other 
members,  to  be  ai)poiiited  by  the  President,  be  appointed, 
with  instructions  to  inquire  into  what  adequate  remedy  can 
be  provided  for  the  delays  now  incident  to  the  final  deter- 
mination of  suibi  pending  in  the  liighest  courts  in  the  United 
States,  with  power  to  prcfjare,  and  in  their  discretion  to  print, 
tln'ir  reijort  or  reports  with  all  convenient  speed,  and  that 
all  the  pending  resolutions,  substitutes,  and  amendments  on 
this  subject  be  referred  to  said  committee. 

The  committee  appointed  under  this  resolution  consisted 
of  Messrs.  Phelpe,  of  Vermont  (President  of  the  Associa- 
tion) :  Clarkson  N.  Potter,  of  New  York  (President  eleet) ; 
Charles  S.  Bradlcj',  of  Rliode  Island  ;  John  W.  Stevenson, 
of  Kentuekv  :  Cortlandt  Parker,  of  Kew  Jersey  ;  R.  T. 
Merrick,  of  Washington  City ;  Alex.  R.  Lawton,  of  Georgia ; 
Rufus  King,  of  Ohio ;  and  Henry  Hitchcock,  of  Missouri. 

This  eonimittee,  of  whieh  Mr.  Pliilps  was  chosen  eliuir- 
man  and  Mr.  King  secretary,  intl  at  New  York  on  September 
19  and  20,  and  again  at  Washington  City  on  December  14, 
15,  and  16,  where  ihey  had  the  privilege  of  conferring  freely 
with  tlie  justices  of  the  Supreme  Court  and  prominent 

l343; 
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moniV'erj^  nf  the  Senate  and  House  tlieii  in  session  ;  uiid, 
without  takiufi  a  fnuil  vote,  adjoiirne<l  tu  mi'et  at  New  Y<»rk 
on  February  3.  At  one  or  other  of  the:4e  meetings  ail  the 
memliers  of  the  eommittee  were  present,  and  at  none  lef»« 
ihan  -even.  On  tlie  2*ld  January,  ISS'J.  the  eomniittee  were 
ilei)rive<l,  hv  the  untinielv  and  hunt  nted  tleaih  of  ('hirkH»n 
X.  Potter,  of  tlie  valued  counsels  of  an  associate  who  had 
taken  the  deepest  interest  in  the  subjet't  referred  to  them, 
and  to  whoso  distingnisluni  merit  and  ability  the  rewlutions 
ad<»})te<i  l>y  your  eoimnittee  and  appended  to  thLs  re]Mjri  are 
an  imperfect  though  lieartfeh  tribute. 

The  vacancy  so  caussed  was  filled  by  the  unanimous  selei*- 
tion  of  Mr.  William  M.  Evarts,  of  New  York,  who  accepted 
the  aj)})()intijieut  and  took  part  in  (he  jinal  session  heM  on 
February  4.  At  thi«  meeting  it  lieeame  manifest  tliat  the 
dilferences  of  opinion  developed  by  the  fullest  discussion  of 
the  merits  of  the  principal  plants  for  relief  of  the  Su[>reme 
Court,  already  under  consideration  in  Congress  and  througl  i- 
out  the  whole  eountry,  would  ]>revent  a  unanimous  rejMiri. 

The  undersigned,  a  majority  of  your  eonimittee.  resjKH.'t- 
fully  re])ort  the  following  as  the  conclusions  which  they 
have  reached,  after  the  most  earnest  consideration,  and 
after  giving  due  weight  to  the  views  with  whieh  they  are 
unable  to  agree : 

Tlie  necessity  of  legislation  by  Congress  for  the  improve- 
ment, if  not  the  reorganization,  of  the  judicial  system  of 
the  United  States,  is  not  an  open  qiustion. 

The  reeords  of  the  Suj^jvine  (\>urt  of  the  L'niUtl  Stato< 
show  that  for  the  first  twenty  years  after  it^  organization 
in  1790-01,  the  average  number  of  causes  landing  annu- 
ally was  less  than  one  hundred ;  and  not  until  after  1^3 
did  it  perjnanently  exeeed  an  annual  average  of 
During  the  pa.si  twenty  y**ar>  (1  S<'>-2-82)  the  average  num- 
ber of  causes  on  the  docket  at  tlie  beginning  of  each  term 
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has  iiinvjisGtl  iroiii  less  than  350  to  nearly  1,200;  and 
lliough  tlie  ninnher  annually  disposed  of  has  also  increased 
during  that  period  from  an  average  of  leas  than  150  to 
nearly  360,  it  i»  beyond  the  power  of  the  justices  to  keep 
up  with  the  constantly  increasinir  arrears. 

The  last  conipleled  term  of  that  court  (LSSO-JSlj  opened- 
Tinth  a  (hxket  of  1,202  cases,  of  which  305  in  all  were  dis- 
poi^ed  of  during  the  year;  leaving  837,  or  more  than  two- 
thirds  of  the  docket  untouched.  It  is  only  too  familiar 
kiuA\ Ic  1l:c  thai  tlie  intervjil  hctw*  *  ii  the  allowance  of  an 
appeal  or  writ  of  error  in  the  circuit  court,  and  the  hearing 
of  the  caui<e  at  Washington,  is  on  an  average  more  than 
three  years.  Such  delays  offer  a  premium  for  vexatious 
up|)eals,  and  amount  in  many  cases  to  an  ahsolute  denial  of 
justice.  The  sacrifices  too  often  made  hy  suitors  under  the 
name  of  a  compronnse.  in  preference  to  the  injury,  some- 
times the  ruin,  resulting  from  mere  delay,  are  a  reproach  to 
the  administration  of  justice— or  rather  to  the  system  which 
thus  clogs  and  fettei*s  its  adiiiiiii-tration.  8i<^niticaiitly  stands 
in  Magna  Charta  that  tlireolold  pledge,  that  justice  shall 
neither  be  sold,  nor  denied,  nor  delayed — NuUi  reTidermis, 
nuUi  negMmm  out  differemus  rectum  vel  juMitiam, 

(>n  every  side,  for  years  past,  from  suitors,  from  Bench  and 
from  Bar  alike,  have  arisen  ju>i  ( >»nj|»laints  of  this  <^reat  evil, 
which  it  is  in  the  power  of  Congress  alone  to  remedy.  But 
a  short  time  before  your  last  meeting,  the  actual  situation 
was  impressively,  though  temperately,  set  forth  by  a  venera- 
ble and  distinuui^licd  judire,*  wliose  fonner  experience  as  a 
member  of  that  high  tribunal  give  ad<litional  weight  to  his 
suggestions  as  to  the  best  mode  of  relief.  Repeated  elfbrU 
have  been  made,  with  the  earnest  concurrence,  if  not  at  the 
.<iuggestion,  of  the  Supreme  Court  justic  es,  to  promote  and 

•See  **The  Needs  of  the  Supreme  Court,**  by  Kx-Jimtice  Strong,  in  the 
Sotih  AvMTiean  Remew  for  May,  1S8I. 
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procure  legislation  by  Congress  to  this  end.  Bills  carefully 
drafted  for  that  purpose  have  been  introduced  from  time  to 
time  during  several  years  pafit>  but  hitherto  without  result. 
State  and  other  Bar  Associations  in  almost  every  part  of  the 
country  have  repeated!}  •  \|*ressed  the  strong  desire  of  the 
profession  for  a  relief  quite  as  important  to  themselves  as  to 
their  clients;  and  the  demand  thus  made  upon  Congress  has 
been  re-echoed  by  leadin^^  journals  throughout  the  land. 

But  not  for  tho  Sn|iii  jup  (Vmrt  alono  is  relief  by  legisla- 
tion n»  r<l(  (l.  l'i-<mi  almo-t  csri-y  oih  of  tho  nine  judicial 
cii'cuit>  of  tlie  Uniti  d  Stjites  rome  o'jually  well-founded  com- 
plaints nf  rhr  iiisuflifiriuy  ut"  jiidirial  luachinerv  j»ro- 
viile<l  in  ihe  •-xi<tiiii:  cirriiil  .nul  district  courts  for  i  he 
<'t)nst;iiitly  inrrrasiiiii:  \v><vk  of  lili^alion.  Tho  adiiition 
inu'lo  lo  tile  judicial  lon  e  liy  tlio  appointinenl  of  nine  cin-uit 
jud^vs  utidcf  (lir  act  of  I  sti'.'  lia>  fallen  Jar  short  of  th( -o  c.  .n- 
staiilly  incivasiiit;  dcinaiid-.  whicli  liavc  kept  pace  wiili  the 
jrrou'i ! in'  |>ojtijl  "'"n  and  l)nvinc<>  nt"  the  whole  countrv. 
How  in:(dcqua1<-  to  tIio>c  want-  i>  tlic  force  now  provided, 
and  how  ini[M  tativ«  the  demand  for  relief  4u  tliis  quarter 
also,  ha<^  aKso  been  mo^t  impr  ^-rvely  set  forth  by  one  ia 
evt'Tv  way  ciMupctcnt    1o  tc-titv. 

It  L<j  obvioas  til  (1  the  pr  '  ,  which  these  evils  present  is 
not  one  of  easy  solution,  ilow  t<i  enlnrjye,  or,  if- ne<  essai*y, 
to  replace,  within  tho  limits  prescribed  and  {MTUiitted  by  tlie 
Constitution,  the  judicial  muchincr}*  devised  by  our  fore- 
fiithers,  and  which  admimbly  met  the  requirements  of  a  pop- 
ulation not  exceeding  one-tenth,  and  of  litigation  probably 
not  amounting  to  one-twentieth  of  what  how  exists,  so  as 
that  from  the  court  of  tirst  instance  to  the  court  of  lout  resort 
the  course  of  justice  thi-ouffhout  the  vast  territory  and  in  all 

*  ^i-.-  ■- i-  • .('  1 1^-'  j'l-.ii'inl  .1  I- 1  \  ,'■  1(\  JihI;;*'  >f(-<'niry.  of  the 
J'j!-;hth  <.  If.  lilt,  iii  ihe  Ltiiiitii  LxW'  Juurual  aul.  siii.,  p.  |()7*  lor  .'HijH., 
1881. 
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the  tribunals  of  the  United  States  shall  be  at  once  prompt, 
efficient,  and  uniform,  and  at  the  same  time  to  provide  a 
^stem  sufficieDtly  elastic  and  comprehensive  to  meet  the 
inevitably  growing  demands  of  the  future — ^ihis  is  the  task 
before  Congress. 

Durini^  the  past  winter  there  have  been  gratifying  indica- 
tions tliat  the  national  legislature  may  at  last  resi)oud  to  the 
strong  and  universal  public  demand  for  action.  At  the  present 
session  of  Congress  several  bills  have  been  introduced  with 
that  |>urpose,  which  have  been  referred  to  and  are  now  under 
consideratioii  by  the  Judii  iary  Coniiiiilti'e>  of  the  Senate  and 
House  respectively :  of  whicli  three  nrc  pending  in  the  Senate 
and  four  in  the  House.  In  these  bills  are  substantially  em- 
bodied all  the  suggestions  or  plans  which  have  l>een  devised, 
some  of  them  by  cininent  menilMrs  of  the  bench  ami  bar,  with  a 
view  to  t  lie  bolutioi  i  <  >!'  the  problem  above  stated .  The  question 
is  thus  actually  before  Congress.  It  is  the  right,  it  may  even 
be  said  to  be  the  duty  of  the  profession,  especially  through 
ite  representative  organizations,  respectfully  to  urge  upon 
Congress  that  ix*?  ai  tion  be  no  longer  delayed,  and  to  assist, 
if  tliey  may,  iu  making  that  action  wise. 

It  appears  to  the  undersigned,  however,  neither  wise  nor 
^tppropriate,  under  these  circumstances,  for  a  body  like  this 
Associiitioii  [a  fortiori^  for  a  committee  appointed  by  it)  to 
undertake  to  review  these  plans  in  drtail,  ox  to  do  more  than 
indicate  their  convictions  in  respect  uf  the  genei^l  sclieme  of 
relief  which  should  be  adopted.  It  is  of  the  greatest  urgency 
that  action  should  be  taken,  and  taken  in  a  direction  likely 
to  bring  the  best  permanent  n  >ults.  This  stcurtd,  Congi-css 
alone  has  the  power,  and  therefore  the  duty,  of  determining 
and  adjusting  details ;  and  the  zeal  which  should  insist  upon 
relieving  Congress  of  this  duty  would  run  the  risk  of  defeating 
itself.  The  conclusions  stated  by  the  undersignc^d,  therefore, 
relate  only  to  the  comparative  merits  of  the  three  principal 
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plans  now  before  Congress,  considered  with  reference  to  their 

geiu  nil  and  characterL-tic  I'ejitures. 

Ill  tatt,  it  may  be  said  liiat  the  questiun  praitiLally  lies 
between  two  general  plans.  One  of  these  is  represented  by 
a  bill  iiitnxluced  in  the  House  of  Reprcsentativeij  by  Mr. 
Manninj^,  of  Miasissippi,  and  a  similar  bill  intro<luced  in  the 
Senate  l>v  Mr.  Pu^di,  of  Alal>aiiia  ;  another,  hy  the  Senate 
bill  introduced  hy  Judfce  l)avi.s,  of  Illiiuiis;  and  two  IIoukk) 
bills,  one  introduced  by  Mr.  Payson,  of  Illinois,  and  the  other 
(which  it  is  understood  was  prepared  by  Jiid<^c's  Blatchford 
and  Benedict)  by  Mr.  Mi^Cook,  of  Xcw  York;  for  though  there 
are  important  ditlerenees  of  detail  hetween  the  tliree  bills  last 
mentioned,  tlie  general  scheme  of  relief  is  the  same  in  all. 
Tlie  House  bill  introduced  by  Mr.  Hardy,  of  New  York,  and 
understood  to  have  been  prepared  by  a  committee  of  the  New 
Yi>rk  Bar  Association,  w  hich  provides  lor  an  increase  of  cir- 
cuit judp  <  and  the  holdinu  of  general  terms  of  the  circuit 
courts,  coincides  in  principle,  to  that  extent,  with  the  bills 
last  mentioned. 

A  third  plan  is  represented  by  the  bill  introduced  in  ilie 
S(  iKiU'  hy  Mr.  Miller,  of  (  aiitornia,  and  which  was  pi  t  pared 
by  Judge  lawyer,  of  the  Ninth  C  ircuit.  This  bill  adopts 
Senator  Davis'  plan,  which  Judge  Sawyer  (in  his  pamphlet 
advocating  his  own  bill)  considers  "excellent,  so  far  as  it 
goes;"  hul,  on  the  ground  (hat  a  still  larger  forci-  is  nctdcd, 
provides  for  the  addition  of  nine  more  justices  to  the  Supreme 
Court.  The  eighteen  justices  of  the  Supreme  Court  are  then 
to  constitute  a  "National  Court  of  Apj^ls,"  inferior  to 
the  Suju-enic  Oairt.  sitting  at  Washington  in  two  indepen- 
dent division-,  u*  which  nil  apj>eals  Ironi  the  circuits  shall 
hrst  come.  Still  above  this  is  to  l)e  the  enlarged  Supreme 
Court  of  eighteen  justices,  who  shall  sit  together  from  time 
to  time  as  the  Supreme  Court,  only  for  the  hearing  of  causes 
involving  more  than  ^l()0,()0(),  ami  appeals  or  causes  trans- 
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fi'iTtMl  to  it  from  the  ualiuual  Court  ul  A])peal.s  or  on  error 
from  i\w  state  courts,  as  provi«1t  il  for  in  the  bill. 

The  distinguishing  featuns  ot  tiiis  plan  do  not  commend 
themselves  to  the  undersigned,  nor  is  it-  believed  that  they 
have  reeeive<l  or  are  likely  to  receive  general  approval. 
Several  objections  are  ur^^a'd  ajjjainst  them;  as,  tliai  no  in- 
crejise  i»  needed  or  g^^nerally  desired  in  the  numl)er  of  the 
Supreme  Court  justices ;  that  a  new  apiiellate  court  at  Wash- 
ington, inferior  to  the  Supreme  Court,  would  not  only  be 
imneeessjiry  if  the  pUiii  of  intermediate  appellate  eovirts  in 
the  circuitii  were  adopted,  but  would  be  unaceepiable  alike 
to  suitors  and  to  the  profession,  unless,  jierhaps,  to  those 
residing  at  or  near  the  national  oajutal ;  and  that  the  new 
judicial  machinery  pro|>c)Sed  by  it  would  be  cumbrous  and 
ex]M  ii«jive,  without  adequate  necessity  or  return,  i  hese  are 
wei«^hty  objections;  nor  have  the  undersigned  found  a 
suflicicnt  answer  to  them  in  the  reasons  urged  in  support 
of  any  plan  containing  such  provisions. 

The  nature  and  enmparalive  merits  of  the  two  other  plans 
remain  to  be  considered. 

The  bill  introduceii  by  Mr.  Planning  in  the  forty-seventh 
CongreKs  (December  1881),  provides  in  substance  for  the 
division  of  the  present  Supreme  (*ourt  into  tliree  divisions 
or  sections,  of  three  judges  each  ;  for  assij^ning,  as  nearly  as 
possible,  all  equity  causes  to  one  division,  all  common  law- 
causes  to  another,  and  all  admiraltv  and  revenue  causes  and 
those  to  which  *the  United  States  is  a  party  to  the  third, 
except  that  the  whole  coui't  in  <;eneral  session  shall  hear 
all  cause's  le'juiring  a  con.-ii  iK  i i<.n  of  the  (  oiistitution 
of  the  United  States  or  a  treaty  therewith,  and  all  causes  on 
error  from  a  state  Supreme  Court.  Each  division  is  required 
to  sit  by  itself  and  hear  and  determine  tlie  causes  assigned  to 
it;  the  concurring  judgment  of  two  or  three  justices  in  lither 
division  to  be  reported  to  the  full  bench,  without  any  right 
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of  n'vi<'\\-  tlici'fot'  iicrniiiiu  to  any  party,  luit  witli  power  in 
tlie  court,  it  it  deem  proper,  to  oidi  r  a  rehearing  in  general 
session,  in  which  ease  tlie  juilgnient  shall  he  that  of  a  ma- 
jority (ti  the  justices  sitting.  At  least  once  a  month  the 
whole  court  shall  fr^it  in  general  session,  at  which  "  the  judg- 
ments uf  the  several  divisions  shall  be  delivered  and  entered 
upon  the  mirmtes  of  the  court,  and  thereupon  the  court 
shall  make  such  orders,  judgTiicnts,  and  decrees  as  the  nature 
of  tiie  case  may  require,  or  the  rules  of  the  court  may  direct." 

This  hill  (litters  from  the  bill  introduced  in  the  forty-eijcth 
Congress  by  Mr.  Manning,  in  tlie  important  particular  that 
the  present  bill  omits  the  provision  which  its  predecessor 
contained,  for  increasing  the  number  of  the  Supreme  Court 
justices  to  twenty-one ;  each  of  the  divisions  of  said  court 
therein  provided  for  being  constituted  of  seven  justicres 
instead  of  threej  and  the  concurrence  of  at  least  six  justices, 
(instead  of  two,  as  in  the  pending  bill)  being  thet«in  re( quired 
for  the  decision  of  a  cause  by  a  division  of  the  court.  It  is 
also  to  be  noted  that  both  of  the  bills  introduced  by  Mr. 
Manning  I'elate  exclusively  to  proceedings  in  the  Supreme 
Court,  neither  of  them  making  any  proAnsion  for  the  relief 
of  the  overburdened  circuit  courts. 

The  characteristic  feature  of  the  remaining  )>lan  for  the 
relief  of  the  federal  imliriarv.  as  well  the  Supreme  a>  the 
inferior  courts,  wJiicii  is  common  to  the  bills  introdiK  etl  rp- 
s])ectively  by  ,Iu<lge  Davis  in  ilic  Senate,  and  Messrs.  rayson, 
McCooix,  and  Ilaiviv  in  the  House,  is  that  it  j>rup<>st>s 
to  <  n'jite.  ill  -oine  form,  in  the  ^evond  rin  int<  now  estab- 
li^lii-.l  1)\  law  iir  which  may  hereatter  be  otaMishcd,  an  m- 
t^'rinediate  court  ot  ai»peals.  to  which,  in  the  first  instani-e, 
all  appealaltle  cases  shall  be  taken  on  error  or  appeal  from 
the  Circuit  or  District  C\)urts  ;  the  judgment  of  >urli  apj>cl- 
late  court  to  be  tinal  in  all  ea.se.s  involving  less  tliaii  $10,000, 
-exee]>t  as  to  certain  classes  of  cases,  or  questions  aidsing  in 
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Cilst  s.  tlinv  decided,  for  the  review  of  which  by  tlie  Hupreine 
Court.  l>ecaiise  of  the  nature  or  importance  of  the  question 
ill Yol veil  and  without  reKtriction  m  to  amount,  provision  in 
made  by  the  plan  in  question.  This  plan  excludes  alike  any 
increase  in  the  number  of  justim«<  of  the  Supreme  Court,  any 
division  thai  murt  intn  -(m-uous.  and  the  <'stal»hshnient  of 
any  new  a|>j)eHate  court  at  W  ashington  City.  It  siiks  to 
preserve  for  the  Supreme  Court  the  true  function  and  dignity 
of  a  national  court  of  la<t  resort :  who(?e  exalted  office  is,  not 
merely  to  furnish  to  <lisap|M)inted  suitors  the  opportunity  of 
another  hearing,  l>ut  rutiior,  in  the  interest  of  the  people  at 
large,  and  of  the  hannoniou.^  and  orderly  a<iministration  of 
justice  throughout  the  land,  to  supervise  and  regulate  the 
proceedings  and  correct  tlie  errors  of  all  inferior  courts,  and 
tliiis  secure  to  t'very  citizen  tlie  unilorui  and  ecpial  protection 
of  the  hiws.  without  denial  or  delay. 

By  this  plan  the  needed  relief  is  to  be  provi<lod  by  suffi- 
ciently increasing  the  judicial  force  needed  in  the  several 
circuits  :  as  to  whicli.  tluM'c  are  different  suggestion-.  Tlic 
bill>  introduced  bv  Judm;  l>avis  and  Me;4sr?4.  ravson  and 
Hardy,  for  example,  provide  for  appointing  two  additional 
circuit  judges  in  each  circuit :  that  drawn  by  Judges  Blatcli- 
ford  and  Benedict,  and  introduc<»d  by  Mr.  Mc<\)ok,  would 
iiicita.'^e  the  number  <it  di>tricl  judgt*.-,  \vi»ile  authorizing 
tJiem  (as  als<i  doe*s  Judge  l^avih*'  hill)  to  hf>ld  circuit  i-ourts 
when  assigpied  thereto.  The  material  for  the  new  apjK'llate 
court  y  thus  provid<»d,  as  well  as  the  fort^  necdcni  for  pnvont 
circuit  duty.  But  wliethvr  the  ajjpellate  court  should  in(;lude 
the  circuit  ju.sticc  and  two  district  judi:<  >.  .us  well  as  the  three 
circuit  judges — as  proposi^d  by  Judge  Davis— or  should  con- 
sist exclusively  of  circuit  judges  detailed  for  that  duty,  or — 

proposed  by  Judge  Blatchford's  bill — should  consi.st  of 
th<*  circuit  justice,  cireuit  judge,  ai»d  «h>ui<:l  judges,  is 
■again  a  matter  of  detail ;  the  question  biding  whether  any 
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jiulgt'  should  f*!t  in  review  of  a  decision  made  by  himselC 
Ijitri  iho<i^  (It  tails,  liuwevor,  the  uudersigiied  do  not  euier, 
lur  reasons  already  given. 

This  plan  affords  relief  for  the  Supreme  Court  by  limiting 
the  right  of  appeal  thereto  from  this  appellate  court.  All 
the  bills  mentioned,  except  Mr.  Hardy's,  limit  sucli  rijzht  to 
cases  involvin^^,  (1)  mow  than  or.  w  iihoui  regard 

to  amount  involved,  (2)  the  construction  of  the  Constitution 
or  a  treaty  or  law  of  the  United  States ;  and  (3)  (questions 
certified  by  the  appellate  court  to  be  of  such  nature  or  im- 
portance as  to  ie<|uire  a  final  decision  In'  the  Su|>reme 
Court;  in  the  two  hitter  cases,  only  the  specific  (juestions 
of  law  in  dispute  to  be  certified  up,  and  the  decision  of 
the  ap]K  llate  court  on  questions  of  fact  to  he  final  in  all 
cases.  Those  most  competent  to  form  an  opinion  nw  satis- 
fied that,  with  these  hmitations,  the  Supreme  Court  (after 
disposing  of  its  ]>resent  arreai-s)  could  easily  keep  up  with 
its  docket ;  while  the  highly  sueces!<ful  and  aatisfactoiy  re- 
sults attained  by  thv  adoption  by  the  State  of  Illinois,  in 
1S77.  for  tlie  rehef  of  its  tlien  over1>ur<ientMl  Supiriiir  <  ourt, 
of  a  plan  in  j)rinei|>le  identical  with  this,  not  only  justifies 
that  exj)ectation,  but  demonstrates  that  of  the  cases  appeal- 
able to  the  court  of  last  resort  from  an  intermediate  ap]>ellate 
court  which  commands  respect  and  confidence,  much  less 
than  lialf  are  in  fact  taken  It  has  also  Iseen  suggested 

that  the  Supreme  C'ourt,  or  two  judges  thereof,  might  well 
be  authorized,  upon  inspection  of  the  record,  to  allow  an 
appetU  based  upon  the  nature  or  importance  of  the  quet»tion 
involve«l.  even  in  <'ases  where  tlio  appellate  court  had  de- 
clined to  grant  a  certitieate. 

From  this  brief  statement,  the  chief  features  of  the  plan 
ill  <|uestion  may  be  discerned.  Other  proposed  detaili»,  such 
as  a  review  by  the  intorniodiate  apjieUate  court  of  law  q\ie<?i- 
tious  arising  in  criminal  cases,  and  a  review  by  it  of  certain 
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inlerioeutMTT  anlois  [wndinfc  the  suit  in  the  dre uit  court,  ami 

without  sttayiiig  the  procmlings  xhvtv,  are  beyond  the  seojie 

uf  thi>  <li>cu>si(>n. 

Tlu' uii«hrsi«:iu'<]  an- nt"  opiiiiun  that,  of  thi's<'  two  phms, 
tlmt  uuv  is  t^n'utly  to  bi-  prrferrc*!  uliich  ju'ox  i<h*s  an  intcr- 
mKliatt'  ai»|H  Uali  court  in  th*-  several  i-in-uits. 

To  any  jilan  for  <livi<linL'  tht*  Suprcrnc  Couii  mio  >ivu«tns 
or  f]ivisions.  aritliorizt'd  t..  Ii.  ar  and  «Iel«*nnine  causes  iiule- 
ixndeiitly  tit  .  aril  other.  in,sunnoiintablt*  objections  appear 
to  the  un<iei*signe<l  to  exist. 

They  entertain  the  gravest  doubt  whether  such  h'gishition 
would  not  W  in  viohition  of  th*-  following  provisions  of 
Article  XIL  of  the  <  'oiistitutiou  of  the  United  States : 

"Section  1.  The  judieal  power  of  the  United  State.«» 
shall  be  vested  in  Ofte  Sttpreme  Oourtt  and  in  .sueh  inferior 
courts  as  the  Congress 'may  from  time  to  time  ordain  and 
establish.      *      *  * 

"Sec.  2.  The  judicial  powi  r  slial!  •  \tend  to  all  eases  in 
law  and  equity  arising  under  thi-  i  onstilution.  *  * 
111  all  eases  atieeting  amUissadors,  other  public  iniiii>ters  uud 
wnsuls,  an<l  those  iu  which  a  state  shall  be  a  party,  the  Su- 
preme Court  »ha11  have  original  jurifldictiou.  1  n  all  tlie  other 
Luises  before  mentioned,  the  Su})reme  Court  .shall  have  apjiel- 
late  jni  i-<Iif'tion,  both  as  to  law  and  fact,  with  such  exceptions 
and  uutier  .sueh  regulations  us  the  Congress  .-ihall  make/' 

!!i?o  elaborate  argument  can  be  neetvssnry  to  show  that 
these  provisions  are  mandatory,  to  the  effect  that  the  Supreme 
Court,  whether  the  immber  of  its  members?  bt^  greater  or  less, 
is  and  shall  be  one  body,  acting  as  such,  and  that  each 
suitor  appearing  before  it  is  entitled  to  the  benefit  of  the 
judgment  of  each  one  of  its  mombers,  uj  jon  the  merits  of  his 
case.  The  statutory  provision  (R.  S.  Sec.  r»7.">)  that  any  six 
of  the  nine  judges  shall  'oii-timte  a  ipiorum,  is  perfectly 
consiNtt  ii).  with  this  pro[>i>>iti(tii.  'I'ln'  nuinber  of  the  judges 
coiin>osing  the  court  is  discretionary  with  Congress,  which 
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hosi  seen  fit  to  provi<ic  that  such  number  shall  be  nine,  when 

all  the  jmlijos  aiipoiiilt d  arc  |iie.<t'nt,  but  that  in  ca.sc'  one  or 
two  or  tlim  arc  absuiit,  the  uuiiiber  of  the  court  shall  be,  pro- 
liAc  vice,  reduced  accordmgly.  In  either  case,  the  court  re- 
mains one  body,  sitting  as  such,  and  such  fulfilling  the 
requiivmeiit  of  the  Constitution. 

But  it  is  something  allouctlier  flitteivnt  for  Congress  to 
provide  by  law  that  nine  judge«  bhall  beapjiointcd,  of  whom 
a  part — ^whether  three  or  four  or  five — shall  sit  as  one  body, 
exercising  independently  of  their  associates  all  the  functions 
(►f  a  eourt,  while  other  part  or  parts  shall  at  the  same  time 
be  independently  exert  ising  like  poW(*rs.  Here  is  no  eou- 
sultation,  no  combined  or  united  action,  no  conclusion 
reached  by  the  one  court  of  which  each  of  the  nine  is  nomi- 
nally a  member;  but,  in  everything  exeept  tlie  name,  the 
eomplete  existence  and  aetive  exereisc  oi  independent  powers 
by  separate  and  independent  courts.  Which  of  these  two  or 
three  independent  bodies  is  the  one  Supreme  Court "  pre- 
scribed by  the  Constitution — to  which,  as  one  court,  each 
member  of  each  of  these  indi'pendcnt  b<>(lir>  professedly 
belongs?  Even  coneeding,  for  agumeiit's  sake,  that  Con- 
gress might  declare  that  five  or  four  or  three  of  the  nine 
judges  should  constitute  a  quorum  of  the  court,  that  would 
not  help  the  argimient.  If  sueh  were  the  law,  it  would  still 
mean,  as  alrea<Iy  stated,  simply  that  in  the  judgment  of 
Congress  such  less  number,  duly  assembled  as  a  court,  was 
sufficient  for  that  purpose ;  but  it  would  also  still  mean  that 
the  absentees  were  to  be  considered  for  the  time  being  as 
forming  no  part  of  the  j-ourt.  Any  uther  construction,  as 
it  seeins  to  tlit;  undei*signed,  w<  »uld  mei  ely  nullify  the  express 
provision  that  there  shall  be  "  one  Supreme  Court " — ^which 
necessarily  excludes  the  existence  of  more  than  one  such 
court,  or  (which  is  the  same  thing)  of  more  than  oneb<»dy  at 
the  same  time  exereissing  the  functions  of  sueh  court. 
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Xur  is  the  difficulty  (»bviated  by  j>rovidiiig  that  tlie  judg- 
ment of  eacli  division  shall  be  cnti  rtMl  as  the  judguicnt  of 
the  court.  No  one  of  the  judges  can  exereise  judicial  func- 
tions except  by  authority  of  law,  and  the  law  cannot  clothe 
him  with  anvsuch  functions  except  consistentiv  with  the  re- 
ijuirciiK'iits  of  the  Cuii.^tilution.  A  law.  tlitTclnrr,  \vlii<-h, 
under  whatever  device  or  arrangeuitut,  should  in  cttect  au- 
thorize any  one  or  more  of  these  judges  to  exercise  judicial 
functions  except  as  a  constituent  member  of  the  one  Supreme 
Court  provided  for  by  the  Oonstitntion,  would  violate  the 
spirit  and  intent  of  the  Cuustiiulion,  anil  vvuuld  In'  simply 
void.  Nor  would  the  difficulty  be  met  by  providing  that 
the  conclusions  separately  reached  by  divisions  or  commit- 
tees of  the  court,  being  submitted  to  and  ap{)roved  by  their 
remaining  associates,  should  then  be  entered  as  the  judg- 

nt  of  the  court.  There  are  s»  vi  ral  objections  to  this. 
In  the  first  place^  it  is  the  absolute  right  of  each  suitor  to 
present  his  whole  case,  both  as  to  evidence  and  argument,  to 
each  and  every  member  of  the  wliole  court  acting  as  such, 
as  runipletely  as  the  rule.^  ut  the  court  and  the  convenient 
dis{iatch  of  business  allows.  lie  cannot  enjoy  this  right,  if 
only  three  of  the  judges  really  hear  his  case,  and  tlie  re- 
maining six  determine  it  upon  the  report  of  those  three  or  a 
majority  of  them.  Each  otie  of  the  judges  lias  iiidi\  i<I- 
ual  duty  to  fulfill  towards  each  suitor,  which  cannot  ilms 
be  performed.  Moreover,  even  were  this  a  fulfillment  of  its 
duty  by  the  court  and  the  .*!everal  judges  tliereof,  tlie  time 
necessarily  occupied  by  the  six  judges  in  verifying  tlie 
conekwions  of  the  thret — it  thev  tultilK  d  their  dutv  in  that 
regard — would  nec(»ssarily  be  equivalent  to  a  hearing  by 
the  full  bench ;  and  if  this  were  done,  the  supposed  advan- 
tage of  sitting  in  divisions  would  l)e  thrown  away  entirel}'. 

Moreover,  aside  from  the  constitutional  question,  tlie  un- 
deririgned  arc  strongly  of  opinion  that  the  adoption  of  such 
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«  plan  would  greatly  impair  the  dignity  of  the  court  iteelf, 
by  weakening  the  confidence  of  the  community  in  iL« 
decisions,  and  by  producing  widespread  dissatisfaction.  In 
fact,  in  case  of  dissent,  which  is  anticipated  by  Mr.  Man- 
ning's bill,  and  would  ceitainly  occur  from  time  to  time— 
two  Judges  only  out  of  nine  would  finally  decide  the  merits 
-of  a  cause.  It  is  no  answer  to  this  to  say  that  provi»«ion  is 
made  for  a  rehearing  ]>y  the  full  bench,  if  the  court  shall 
think  jumper.  The  law  must  be  tested  by  what  it  provides 
for,  not  by  what  it  permits.  And  the  denial  to  the  parties 
in  a  C}iiis<>  af  itiiy  ri;L;ht  of  rehe{u  iii>:  atU  r  an  adverse  deei- 
siuij  liy  luii  ju(lL:r<  out  tif  thrrr.  i-  in  cilcct  a  provision  that 
two  jmliirv  ^linll.  ■^o  !ai'  ;i-  tin-  pnilio  ;ti-c  coiiceiiicd,  be  the 
Su)ir(  iiic  (  oui't:  olluf  two  judt^i-^  Ix  iii^  :it  the  .same  time 
flic  SuptH  ijii'  <  oint  ill  n  -j>t  <-t  of  otla  r  r;ni<rs  siinuhaiieously 
-ar.mufl.  ;ni'l  oifiri'  )wo  m  i.  -pni  of  oilu  r  causes  still. 

It'  tli«-(i  ]-<a<oii-.  It  viiiiimI,  iIic  <|Ur<tioii  ol'  any  dix'i-iiui  nf 
tlif  Supniin    Tniiit   i-  at  an  '  ii<i,  if  they  l)e  not 

arcrjtlnl  a^  roii(  ln-i vv.  tlit  y  ai'r  rciininlv  ^ufheient  to  rai.«^e 
a  -ffioTi-  ilouht  :  aui]  a  -I  lion-  tloitlti  a-  t<.  (lie  eonstitutioii- 
ality  of  a  jilan  .-o  lar-H'a<-liiii-  in  it-  I'onlt^  as  tliis,  is  surely 
a  concluftiv(  n  a>  n  ibr  preiomng  to  «uch  plan  any  other 
whose  ctMLstiiiMionuhty  cann  i  I  (  questioned^  provided  it 
giw  a  rea-sonabJe  prom  is**  .of  relief. 

it  also  a]  |M  irs  to  the  undersigne<l,  that  from  this  plan 
wouM  n"-uli  the  greatest  danger,  if  not  the  certainty, 
of  conflicting  decisions  and  an  unsettling  of  the  law.  For 
this  danger  also  provision  is  appatxnitly  made  by  the  power 
given  Ui  the  <'oiiri  to  onler  a  i-eliearing,  presumably  to  be 
exercised  whenever  a  conflict  of  opinion  might  arise.  But 
no  lawyer  nt*ed  he  told  that,  exccj)t  hy  actually  investigating 
a  cause,  no  judge  wlio  has  not  heard  it  argued  can  form  an 
opinion  whether  siieh  a  danger  is  latent  in  the  conclusions 
reached  hy  liis  associates.    The  three  judges  of  one  division 
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mi;j:ht  well  a«j:ree  in  ilcciilinu:  a  cause,  upon  a  view  of  the 
evi(l(*iiee  aiul  law  tlh  ieol  which  wouM  n(»t  <u«rLrest  to  tliem 
that  danger,  nor  in<luce  them  to  refer  it  to  the  fiill  bopch. 
UnlesSy  then,  the  other  judges  investigated  the  merits  of  the 
case,  a  rehearing  wonld'  not  be  ordered,  And  the  jm  issible 
conlliet  iiii^ht  ult iiiintely  arise.  The  necessity  still  remains, 
therefore,  for  ail  the  judges  to  examine  the  merit.^  of  eacji 
cai^e,  in  order  to  guard  against  this  danger;  but,  if  this  must 
be  done,  the  su[>[)0sed  advantage  of  dividing  the  court  is 
uiraiii  thrown  awav. 

On  the  ground,  therefore,  thai  a  division  of  the  Supremo 
Court  into  sections,  whetlier  its  numbers  remain  as  at  pre-ent 
or  be  enlarged,  would  be  contrary  even  to  the  letter  of  the 
-Constitution,  much  more  to  it<*  true  intent — thnt  it  would 
impair  the  <ligniiy  and  (Mlici«Micy  nf  the  <'onrl  and  greatly 
le??sen,  if  not  destroy,  the  conhdenee  <*f  tin-  peuj»le  in  the 
decisions  promulgated  in  its  name — ^and  that  these  fatal 
objections  cannot  be  avoidefl,  unless  1y  practically  sur- 
rendering tlie  advantage  sought  to  he  gained — the  un<ler- 
signed.  after  the  nio>^t  caretul  consideiation.  are  unable  to 
approve  any  plan  for  dividing  the  Supreme  Court. 

It  may  be  projHjr  in  closing  this  report  to  allude  to  some 
objections  which  have  been  made  to  the  establishment  of 
interiiH'diale  appellate  courts  in  tln'  «  ii'<  ui(s. 

It  lias  hetai  urged  tliat  th<'  addition  of  so  large  a  nundnT 
of  circuit  judges  tvs  proposed  by  Ju<lgo  Davis — ^Iwo  in  each 
circuit — or  the  additional  district  jnd^jes  projx>scd  in  the 
bill  j  'K  pared  by  Judge??  Blatchford  and  Benedict,  would 
in\«>U<i*  great  adtlit ivaial  ex[tcnsc.  Tln'  o])viou<  answer  is, 
that  the  present  judicial  f  »rce  in  the  circuits  is  utt<  rly  in- 
adequate to  do  the  work  thrown  upon  the  courts ;  and  that 
whatever  expenditure  is  needed  to  provide  atlequat  j  i  dicial 
machinery  for  tlie  a<*tual  and  incn^asing  wants  of  people, 

so  lar  from  being  a  iieedle^ss  expense,  is  the  only  true 
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economy.  If  there  be  auy  one  direction  in  which  a  fala& 
eeonomv  would  be  mischievous,  it  is  in  the  refusal  or  failure 

to  j.ruvidt',  fur  dulies  so  iiii|HJitant  ami  affecting  interests  so 
Viii^t.  a  .sufficient  number  of  competent  men  to  whom  not 
only  the  honor  but  the  compensation  tendered  should  be 
a  real  equivalent  for  the  ] professional  emoluments  which  they 
must  -urreniier  in  exclian^e.  IIow  many  additional  circuit 
or  district  judges  are  iji  lact  needed,  and  whetlier  in  eacii  or 
only  in  some  of  the  circuits,  is  another  (question  of  detail,  to 
be  determined  by  Congre^ss  upon  adequate  inquiry. 

Again,  it  has  been  urged  that  the  establishment  of  nine 
appellate  courts  in  the  several  ciri  nits  would  tend  to  conflict 
of  decisions,  and  conse<[ueut  uucertainty  in  the  law;  and 
that  the  ])rofession  would  be  embarrassed  by  nine  new  sets 
of  reports  with  which  they  must  become  familiar.  But  this 
objection  overlooks  the  fact  that  the  nine  circuits  already 
exist,  with  no  appeal  from  any  (  iivuit  i  ourt  in  civil  caus<.'> 
under  $5,000,  nor  in  any  criminal  caut^e — ^and  yet  conHictiug 
decisions  have  causotl  no  trouble.  As  to  the  new  Ap|)ellate 
Reports,  they  would  merely  replace  the  present  CHrcuit 

|»urt>.  ill  Iruih  the  provisions  alike  of  the  l)avi<  hill 
and  that  introduced  by  Mr.  Mc(  bok,  lo  the  etieci  tliat  a 
right  of  review  on  the  part  of  the  Supreme  Court  shall  exist 
in  every  civil  cause,  without  refereni'e  to  the  amount  involved, 
wherein  the  constru<  tion  of  the  Constitution  or  a  trcjitv  or  a 
."Statute  of  the  L  nited  8tates  is  involved,  or  a  question  ari.'-es 
the  nature  and  general  imi»ortunce  of  which  makes  such 
appeal  desirable,  would  greatly  lessen  the  existing  liability  to 
conflicting  rulings  in  the  several  circuits.  In  that  resj^ect  the 
[ilaii  umit  1  I  ifii^idcrat  ion  does  rciilly  prox  idt  lor  a  iiu»rec«>ni- 
pletc -n|><'rvi>iou  by  the  Supreme  Court  of  all  im[x>rlaul  deeis- 
ion.<  of  inferior  courts  than  has  existed  heretofore,  and  conse- 
<iuently  would  diminish  instead  of  increasing  the  probability 
of  inharmonious  ruliiig>  in  the  several  circuits. 
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It  has  also  been  doubted  whether  the  establishment  of 

tlie^e  circuit  appellate  court.^  would  Iiave  the  desired  effect 
of  relieving  the  ^Supreme  Court  by  reducing  the  number  of 
appeals  to  Washington.  But  in  this  regard  the  plan  in 
question  furnishes  more  than  one  reason  for  favorable  antici- 
pations, l^y  relieving  the  Supreme  Court  of  the  consider- 
ation of  questions  of  fact,  as  to  whicli  the  suitor  neverthe- 
less can  be  heard  a  second  time  in  the  intermediate  court  in 
proper  cases,  one  of  the  chief  causes  of  the  plethora  in  the 
Supreme  Court  would  be  removed.  Moreover,  as  already 
menti(»ned,  actual  experience  of  a  system  similar  in  ]>rin- 
ciple,  tested  during  five  or  six  years  past  in  Illinois,  warrants 
the  belief — in  itself  obviously  reasonable — ^that  a  large  num- 
ber of  cartes  which  might  be  ap|>ealed  to  the  Supreme  (  *ourt 
will  stop  at  the  intermediate  courts;  such  being  the  fact,  as 
the  undd.-igncd  learn  trom  un(|Uesiional)le  sources,  in  that 
.state.  And,  still  further,  the  plan  in  (juestion  provides  that 
(in  cases  under  $10,000)  instead  of  sending  up  the  whole 
record,  only  those  questions  of  law  sliall  lie  certified  up  in 
respect  of"  which  th<  tltci>ittn  <»t  tlir  intermediate  court  is 
complained  of.  Under  these  c(»nditions,  the  expectation  of 
great  and  adequate  relief  to  the  Supreme  Court  is  more 
than  reasonable. 

Doubtless,  the  Iwnefit  to  be  derived  from  the  establish- 
ment of  su<'h  ap])ellate  couri.^  tUp*  n(l>  u]*uu  the  rcs]>ect  and 
confidence  wliicb  they  .shall  conunarid ,  and  it  lias  been 
urged  that  men  of  such  professional  ability  and  standing  as 
would  command  due  resjx  ct  and  confidence,  could  not  be 
induced  to  sit  in  thun.  IJiil  ii  will  hardlv  he  ctnitriidcd  lliat 
the  bar  of  the  several  circuitis  docb  not  contain  sueli  men. 
The  only  question,  then — ^if  question  there  be  on  this  head — 
is  whether  Congress  will  think  it  worth  while  to  offer  to 
such  men  such  inducements  as  will  tempt  them  to  a(  t  i  jit  the 
position.    The  undersigned  are  not  willing  to  assume  that 
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Congress  will  fail  of  it.-  duly  in  that  rojrard.  On  tlu*  otlior 
hand,  it  :ijiiH;irs  to  them  that  |>(i>iliuns  in  such  courts  as 
theso,  adiH^uaU'ly  conn»ensit(d,  would  present  jieculiar  at- 
traciii^iis  to  ni<>ti  of  the  hi^lK>l  -laiidinij  at  the  har  of  the 
several  circuit,-.  In'  adding  new  divinity  to  tlie  ollirr.  already 
lioiiored  and  lionorable,  of  a  member  of  tlie  jucli«  iary  of  the 
United  .States.  And  it  also  appears  to  the  undersigned  that 
the  estal)lishment  of  suih  a[)pellate  courts  in  the  several 
circuits,  aside  from  the  relief  so  mucli  desired,  would  he 
eminently  satisl'actory  to  tlie  ])eople  at  large,  and  therefore 
eminently  wise;  as  bringing  the  complete  administration  of 
justice  more  nearly  home  to  them  in  far  the  greater  pro|>or- 
tion  of  causes,  and  tlms  restoring,  so  far  as  possible  in  a 
territory  so  va<t1y  ( nlarged,  the  similitude  of  those  early 
days  when  the  justices  of  the  Supreme  Court  were  able 
habitually  to  take  part  in  trials  on  the  circuit,  and  thus  to 
reinforce  and  if  need  be  to  correct  the  judgment  of  their 
brethren  on  the  circuit  bench. 

With  the  highest  res()ect  for  thoe^o  to  whom  thv^  reasons 
are  not  equally  convincing,  the  undersigned  have  therefore 
reached  the  conclusion  that  the  general  scheme  for  the  relief 
of  the  federal  judiciary  which  prop»oses  the  establishment  of 
intermediate  courts  of  appeal  in  the  .<^veral  circuits  is  that 
whidi  promises  the  largest  mea.sure  of  success. 

In  ftursuance  of  the  unanimous  vote  of  the  conmnttee  at 

their  meeting  on  February  3,  the  following  resolutions, 
]>re[>ared  by  .Mr.  IMielps,  the  <*huiiiiiau,  are  submitted  as 
part  of  this  report : 

"JResoli  td,  That  the  members  of  this  committee  have  iv- 
ceived  with  deep  sensibility  the  intelligence  of  the  untimely 
death,  since  our  last  meetin-.  "f  our  assiociate  and  dear 
friend,  the  lion.  (Jlarkson  iS'.  rotter. 
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"'Eesolrrff,  Thai  \vv  arc  unwilling  to  |)roi'('('(l  in  the  duties 
he  so  recently  shared  and  was  so  warmly  interested  in,  until 
we  have  expressed  upon  record  our  estimation  of  the  noble 
intellectual  qualities  that  distinguished  him,  and  those  charm- 
ing trait<)  of  character  that  endeared  him  to  us  all,  and  our 
sorrow  at  the  termination,  in  its  prime  and  best  maturity, 
of  a  life  which  achieved  so  much,  and  which  promised  so 
much  in  the  future. 

^'Beaolvedy  That  these  resolutions  bo  made  part  of  our  re- 
port to  the  American  Bar  Association,  and  that  the  secretary 
of  the  committee  be  requested  to  transmit  a  copy  of  them  to 
the  family  of  Mr.  Potter." 

Under  the  permission  given  by  the  resolution  appointing 
said  committee,  which  conferred  upon  them  "  power  to  pre- 
pare, and.  in  their  discretion,  to  print,  their  report  or  reports 
with  all  convenient  speed,"  this  report  has  been  printed,  and 
a  copy  sent  to  each  member  of  the  Association. 

John  W.  Stevenson, 

CflAHLKS  S.  BkADLLV, 

Alex,  li,  Lawton, 

« 

Henry  Hitchcock. 
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ON  THK 

KVAAU'  or  THK  UNITED  STATES  COI  RTS. 


To  the  American  liar  Association  : 

The  sjK'cial  comruiitoo  ap|M)intr<l  at  the  last  meilin^  of 
the  Association.  'Mn  iuqiiire  wliat  a«Ie<juate  remedy  ean  l)o 
proxided  for  the  delays  now  inei<lent  to  tin  fnial  detennina- 
tion  of  suits  pending  in  the  highest  court*^  i>t  the  I'nited 
States,"  have  given  to  the  suhjeet  assigned  tl>eni,  mature 
and  i»rolonge<I  consideration.  They  have  held  several 
meetings  in  Washington  and  New  York,  and  have  availed 
themselve:;,  as  far  as  possible,  of  oj>iM>rtunities  for  conHulta* 
tion  with  members  of  the  federal  bench  and  bar,  whose 
courtesy  and  interest  in  the  subject,  and  whoise  valuable 
suggestions,  it  is  but  just  to  acknowledge. 

The  committee,  in  common  with  the  Association  and  the 
profession  at  laige,  sustained  a  severe  and  embarrassing  loss 
during  their  deliberations,  in  the  death  of  our  lamented 
President,  the  Hon.  Oarkson  N.  Potter.  Believing  that 
the  state  of  New  York  should  not  remain  unrepresented  on 
the  committee,  its  surviving  memljers  deemed  it  proper  to 
fill  the  vacancy ;  and  the  Hon.  Wm.  M.  Evarts,  of  New 
'  York,  was  unanimous!}-  elected  in  place  of  Mr.  Potter,  and 
has  since  acted  with  the  committoe. 

The  imperative  necessity  of  some  means  of  expediting 
the  hearing  of  causes  in  the  Supreme  Court  of  the  United 
States,  Ls  apparent.    Thus  far  the  committee  are  unanimou.s, 
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While  this  necessity  has  been  generally  recognized,  some 
exact  statistics  may  be  useful  to  show  its  imminence.  The 
number  of  eausee  now  on  the  docket  of  the  Supreme  Court 
is  about  1,5J0U.  I*rior  to  the  year  1847  the  number  had  never 
reached  200,  and  had  usually  fallen  much  below  that  ii^iu-e. 
It  did  not  reach  300  until.the  year  1858.  In  1 S70,  for  tl le  tii-st 
time,  it  exccodcd  GOO.    In  1S75  it  readied  In  1870  it 

exeeeded  1,000.  and  in  1878  it  exceeded  1,100.  Tlie  inereti.se 
is  tlni.<  seen  lo  liave  been  rejLj^ular,  and  of  late  years,  rajtid. 

Previous  lo  the  year  ]S('»S,  tin  <  oiut  Imd  in  no  y.  ar  l»ut 
one,  been  able  (o 'li-|H.-r  <»t  so  many  as  200  eausi  -  Since 
that  time  the  riuinbi  r  .li-po-..  fl  tif  annually  has  ranged  hum 
230  to  411.  J  lie  aNvrage  disposition  in  tlie  Inst  i'\<^\\t  yrar??, 
•through  ^eat  exertions  by  the  ju(l«;es  and  prolonged  terms 
of  the  court,  lias  been  alxnit  o(  10  causes.  During  this  time 
the  docket,  notwithstanding  this  reduction,  has  increii.'^ed 
from  070  to  1,'202,  the  average  annual  accession  having  \KH^n 
about  425  causes.  It  is  not  doubted  by  the  committee,  that 
every  practicable  cHbrt  has  been  made  by  the  court  to  reduce- 
the  volume  of  its  business,  and  tlia  t  a  greater  rate  of  reduc- 
tion cannot  be  expected  under  tlie  existing  facilities;  and  to 
accomplish  thus  much,  as  the  profession  is  well  aware,  tlie 
judges  have  been  withdrawn  from  circuit  duty,  to  an 
extent  not  altogether  consistent  with  the  theory  of  our  sys- 
tem, or  with  its  former  practice. 

It  will  thus  he  seen,  that  it  would  require  more  than  three 
years  to  clear  the  docket  of  the  court,  with  the  best  exertions 
in  their  power,  even  if  no  new  causes  were  to  be  added 
during  that  time ;  that  the  annual  accession  to  the  docket 
considerably  exceeds  its  reduction;  and  that  even  at  the 
same  ratio  of  increase  that  has  hitherto  prevailed,  every  five 
years  that  elapse  may  be  expected  to  add  one  year  to  the 
period  that  must  intervene  between  the  entry  of  a  cause  and 
its  decision,    \l\xi  it  is  not  reasonable  to  expect  that  thesauio 
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ratio  will  continue  in  the  future.    It  has  steadily  increased 

in  the  past ;  aiid  iii  view  of  tlie  rapid  developivu  nt  (»f"  the 
CQUiitry,  the  t^xtcii.^iou  of  its  oecupitjU  territory,  and  the  en- 
largement of  its  business,  it  is  easy  to  see  that  the  rate  of 
accumulation  will  be  constantly  accelerated.  The  delay 
whic*li  now  so  nearly  approaches,  must  soon  reach  the  pro- 
portions of  a  suhstantial  »k'nial  of  justice,  and  unit'ss  reUef 
is  interposed,  the  court  must  become  at  <listant  day,  far 
as  its  general  jurisdiction  is  concerned,  principally  useful 
only  to  those  who  seek  b}  appeal  a  long  escape  from  the 
payiiiriit  of  jti<luiii<  nt.s> 

To  attenij)!  a  rciief,  as  some  have  proposed,  by  abridging 
tlie  jurisdiction  of  the  federal  courts,  would  be  in  our  opinion 
most  unwise  and  unjust.  Business  between  citizens  of  differ-  * 
ent  states  has  of  late  years  immensely  expanded,  both  in 
amount  an<l  in  importance.  1  or  rea.MJus  unnecessary  to  be 
considered,  l>ut  stringent  in  their  character,  such  causes  as 
are  authorized  by  law  to  be  commenced  in,  or  transferred  to 
those  courts,  are  more  and  more  rapidly  findiiig  their  way 
thither.  Under  the  ]»rovision  of  the  Constitution  wliit  h 
extends  their  jurisjdieti<»n  to  this  class  of  eauses,  it  woidd  be 
diihcult,  if  not  impossible,  greatly  to  limit  its  amount.  Any 
discrimination  for  that  purpos^e  must  be  based  upon  techni- 
cal and  accidental  circumstances,  that  would  exclude  causes 
as  much  within  the  spirit  and  intent  of  the  Constiiuiion  as 
those  that  are  admitted.  To  reject  these  causes,  to  refuse  the 
protection  of  the  federal  judiciary  to  even  a  portion  of  the 
litigants  who  reside  in  one  state  and  have  controversies  with 
citizens  of  another,  would  be  to  reject  the  fundamental  idea 
upon  which  that  jurisdiction  proceeds,  at  the  very  time  whuu 
its  importance  in  the  administration  of  justice  is  most 
apparent.  Such  is  not  the  theory  of  our  Constitution,  the 
policy  of  our  legislation,  nor  the  dictate  of  our  experience, 
if  iiiulual  couhdence  is  to  be  maintaiueil  between  the  people- 
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of  the  different  states,  adequate  and  equal  means  for  imINl^ 
tial  inter-state  justice  must  be  furnished,  as  they  always  have 

be»'n  liillirrto,  jiiid  as  llic  ( 'onstitiition int<^iitl<  llu  y  should  be. 

( 'niicm-riiii:,  tlini.  as  all  imist  concur,  in  tlic  n(H•e^4sity  of 
imnic'liatc  rcli(>t"  to  tlic  Su|>tt me  Ik  ik  Ii  in  sonic  otlior  way. 
Ilu' ronniiittcc  have  an\iou>ly  a(l<lrc--c<i  tlK'nis<'lves  to  the 
in<juiry  liow  that  rclid  shoiiM  !>c  attained.  I'lilly  awjir*' of 
(])e  itn|iorlanec  ot'  a  unanimity  of  reeoinnieiidal ion,  if  jiuuli 
n^efnhicss  i>  to  follow  their  lahoi-,<,  they  ha \-e  earnestly  eli- 
dea\"ore(|  to  as<innlat<  their  \ie\\-^.  so  as  to  unile  ill  the 
]ii'o{io>al  of  a  remedy.  In  this,  unforttiiiately,  they  have 
n(»t  succeedetj.  ilaxiiiu  considered,  diseu-^^ed.  and  tinallv 
thrown  aside*  a-  impraeticahl*  or  imj>oliiie.  various  suj;- 
'  gestions,  they  find  themselves  at  la-i  arly  <  ((ually  divided 
in  rcspef  t  to  two  pnTicijml  plans  that  have  found  favor  in 
the  profession.  The  one  authorizing  a  division  of  the 
<30urt,  for  the  hearing  in  separate  -^eetioii<  of  such  causes 
as  may  be  thought  proper  to  be  heard  in  that  way;  the 
other  providing  for  the  establishment  in  the  different  dr* 
cuits  of  local  court<«  of  appeal,  witli  final  jurisdiction  in 
ordinary  causes  t<»  an  amount  so  targe  us  would  diminish 
ap|K?al.s  t<j  the  Supreme  heuc'li,  to  such  a  number  as  that 
tribunal  might  eouvenieiitly  hoar. 

It  is  to  bo  premised  that  the  present  system  of  appeals 
froui  the  inferior  courts  to  the  Supreme  Court  would  be 
univorsallv  admitted  to  be  the  best  method,  both  in  theorv 
and  practice,  that  can  l>e  devised,  if  it  were  only  practicable 
to  *lischari,'e  th<'  business  under  it.  as  has  been  done  in  for- 
mer years.  No  one  ever  has  i>ti  i>osed,  or  probably  e\'er 
would  propo^*  to  depnrt  from  it,  except  under  the  pressure 
of  absolute  nrces^if  v      \nv  otluT  fiv^tem.  thorr  fore,  however 

wi-i  1\  iL  tiHl-l  lie  :it  iii't-l  only  a  -eeond  in'St:   and  HO 

M'coh'l  lu  -1  ]il,ih  i  jii  1"'  |iro|n,-rd  tlial  would  he  altogether 
Iree  lioia  ul  fje<')  loli.      1  lie  <|Ue-[!oii  1-  Uot ,  I  liereforc,  whctllcr 
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the  remody  ^ug^H  .sted  i»  impervious  to  criticism,  but  whether 

it  ij<  the  iK^t  ihe  nature  of  the  ca??e  admits  of. 

It  hais  seemt'd  to  11?;,  /luct^  it  is  uiiiveifially  a«rroe<l  that 
appeals  viUi  bo  best  heard.  a>  thiy  always  have  been,  under 
our  Constitiuion.  by  the  Supreme  Court  al  Washin^xton.  tliat 
if  those  juilges  find  themselves  now  unable  to  diH-harLre  the 
hiHiiiess  on  tlu'ir  ihii  kel.  the  m<'-t  obvious  and  >iuipl(.'  n  111- 
t  lv  wotdd  l>e  til  t'uable  then>  tu  di>ciiarge  it :  and  this  vvc 
l>eli»'ve  ciiii  1><  dune  No  one  familiar  witl»  th*'  <  hara<-t«'r  of 
causes  in  that  eourt,  or  who  will  take  thr  tr(»ulilc  by  (  \ani- 
ining  the  re]H)rts  to  make  himself  familiar  wiili  it.  will  fail 
to  f>orceive.  while  that  many  ap}H'als  tind  their  way  there 
which  involve  questions  <»f  preat  im|»ortiince  and  serious 
doubt,  a  large  proportion  of  the  businens  consists  of  causes 
not  presenting  any  s|XH  ial  <liftieulty,  or  any  questions  either 
new  or  important.  That  this  <  lass  of  cau^  can  be  as  well  or 
even  belt,  i  heard  and  decided  by  a  lesser  number  of  judjres 
than  nine,  is  obvious  to  every  lawyer  of  experience,  and  is 
shown  in  the  proceedings  of  many  state  courts  of  last 
resort,  whose  members  do  not  exceed  five,  or  sometimes 
even  three.  The  decision  of  the  House  of  Iii>rds,  the 
highest  court  of  ap^ical  uufler  the  Knglit«1i  law,  have 
always  been  rendered  by  judges  not  more  than  tive,  and 
often  less ;  yet  they  are  accepted  by  the  liench  and  bar  of 
the  common  law  world,  as  in  every  rcspet*t  among  the 
highest  and  best  exiwsitions  of  English  law.  It  is  believed 
that  very  general  judicial  testimony  would  be  given  in 
favor  of  the  proposition  that  a  bench  of  four  or  live  con- 
stitutes, for  all  ordinary  purpo.ses,  the  best  working  eourt; 
and  that  common  cau}*e>*  will  receive  on  the  whole  a  better 
consideration  and  a  speedier  disposition  by  sueh  a  eourt 
than  by  a  larger  one.  By  the  exi>tiii;4  law,  six  Judges  of  the 
Supreme  Court  of  the  United  States  eon-tiiute  a  (piorum, 
and  may,  and  often  do  hear  and  decide  eau.ses.    .\ny  sup- 
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I>ostKl  necessity  that,  if  the  court  consist  of  nine,  all  should 

Iiarti(jij)ate,  <>r  a|>[»ear  tu  i>aiiici|nite,  iu  ihu  iitai in.:  "i  evt  ry 
cauise,  would  cquaily  exist  it*  ii  coiibiiitv'l  nf  ^nnvXwn.  W't 
every  adciitioiial  member  added  to  a  bench  that  is  already 
sufficient,  tends  obviously,  in  ordinan^  case^,  to  diminish 
the  (U'L^rcL'  of*  iH-rsoiial  respou^iljility  ami  of  pt^'i-^oiial  atit  n- 
lion.  A  ju<l;;(j  who  i-i  one  in  live  is  much  mure  likt  ly  lo 
give  a  cause  anxious  and  thorougli  attention,  and  to  feel 
the  res|K>nsibility  of  his  decision,  than  if  he  were  one  of 
ten.  And  whether  such  is  ostensibly  the  practiw  or  not, 
ever\  riilaruviiieiit  of  a  court  l>e\'oii*i  what  its  iictessarv 
duty  requires,  tends  to  induce  the  practice  of  delegatiutr 
causes  to  a  lesser  number  of  ju<lges,  or  even  to  a  single 
judge,  for  examination. 

All  will  auree  that  the  <)ri;:iual  jurisilietion  of  the  Supreme 
Cuuri,  coiiferre«l  by  the  Constitution,  should  coutiuue  to  be 
exercised  by  the  whole  court ;  that  constitutional  questions — 
those  arising  upon  the  construction  of  treaties  with  foreign 
nations — and  difficult  and  important  qu<^tions  that  may  oc- 
cur in  causes  of  izencral  jurisdiction,  should  al>u  be  heard  and 
deciik'd  by  the  whole  court,  i^cyond  this,  we  l  annot  jR-rceive 
that  any  great  good  is  attained  by  reijuiring  all  the  jutlgesto 
participate  })ersoually  in  the  disjwsition  of  every  catise. 

W'e  therefore  propose,  without  pn  sfiitinjj;  any  formal  bill, 
the  folluwiiig  legislation,  as  allording  the  best  remedy  we 
can  suggest  for  the  existing  emergency : 

That  the  Supreme  Court  should  be  divided  into  two  or 
more  .sections  for  the  hearing  of  the  causes  upon  their 
docket,  excej)!  sucli  as  aiu  liereafter  mentioned  as  proper 
to  be  heard  before  the  whole  court 

8uch  sections  not  to  be  made  up  by  permanent  assignment 
of  judges,  but  by  such  system  of  division  as  the  court  may 
from  time  to  time  lind  expedient;  no  judge  to  sit  upon  re- 
view of  Ids  own  decision ;  and  the  causes  not  to  be  dittrib- 
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uted  by  their  Mihjocts,  but  aceording  to  tho  <liMTvtion  of  the 
<»urt,  UDiler  ijuch  regulations  for  the  (li>i|mti'h  of  business  as 
tliey  may  dtH'ni  expcnlient. 

All  causes  iK'rtaining  to  the  original  jurisdiction  of  the 
court,  and  all  thoi^'  involving  (pii'stionst  undor  the  Constitu- 
tion or  trea til's  of  the  Unit<'d  States,  to  Ih'  hoanl,  as  now. 
beforp  tliewliole  t-ourt;  and  liki'wisi'  ^ui\\  otln  r  rau>t  >  as 
tliertiurt  may  in  it.s  own  n-iinn.  uv  li|k)1i  pivvious  upjili- 
calioii.  ilin'rt  Ik  Ik-  >»»  heard. 

<'au.-<>  lieanl  iR'l'nre  t  itlicr  ot"  \]u-  ilivisiujis.  to  be  ordond 
by  -ikh  <livivion.  if  tln>u;rlit  a»lvi-al)l«',  t»i  l»o  rear«:ii<<l 
Ixfore  the  whoh-  «'«.)n"t.  (  avisf^  <hM  i»h'(|  hv  a  <livi-;i' mi,  to 
Ix;  roj»iirk*.i  iv  tlir  wholt'  court  Itdon'  tiir  <i('<-i-.ion  is  an- 
iiouiicf.h  ami  all  jiulgineut?*  to  be  rendered  ius  the  judgments 
of  the  \vh«<h'  rouit. 

Tliis  systviii,  as  will  he  {x-rcci vt-d  from  the  >tali>lii>  above 
f[iveri,  will  so  im-rease  the  I'lex  nt  rapacity  of  the  court  lor 
tin  'li<charge  of  biisiiu'ss,  that  it  niay  Ik-  sufe  to  a.ssuTiif  that 
ai  l*^ast vt n  hundn-d  <  auses,  and  perhaps  more,  could  be 
di-^jKx  d  of  yearly,  taking'  oik  year  with  another — ^a  rate  of 
<iUiiat<  h  that  would  >ooii  Itring  up  tlic  present  arrears,  and 
Would  afterward  enable  the  court  Iti  hear  ciuises,  if  not 
during  the  temi  in  which  they  arc  entered,  at  the  next  term 
at  furthest.  And  no  increase  of  tlie  <'Ourt.  or  of  any  subor- 
dinate court,  will  be  newssarily  recjuired.  The  plan  pre- 
sents also  the  fiirthor  advantage,  that  other  divisions  of  the 
I'ourt  besides  those  now  propo$«ed,  can  hereafter  be  added  by 
an  increase  in  the  number  of  judges,  if  the  futun>  enlarge- 
tnent  of  the  busine?*s  of  the  country  shall  render  it  neces- 
sary. No  method  of  relief  should  be  adopted  that  does  not 
anticipate  and  provide  for  a  continu  en ey  which  experience 
show$  mav  be  so  likelv  to  occur. 

It  ha-  been  su;^'^;;ested  that  the  srheme  nbovt  |>iopr»<:ed 
may  be  objected  to,  as  contravening  that  j"rovi.-i*in  of  the 
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(  oustiliUion  of  tlio  I'jiitcMl  States  wliieli  mjuiifs  that  "  the 
jiidifial  j»»wer  of  tlie  United  States  shall  he  vest<'(l  in  one 
SujU'enie  Conrt."'  It  is  not  helieved  that  this  ohjeetioii  will 
be  seriously  insisted  oii  by  eoimtitutional  lawyers.  It  is 
neither  the  intention  nor  tlie  legal  etieet  tA'  the  seluine  to 
establisli  thoiv  than  "  one  Stiprenie  Court. "  That  is  by  no 
means  what  is  proi)OHed.  The  court  would  still  renuiin  one 
for  all  jmrposes.  Its  most  important  hearings  w< add  always 
take  place  before  the  whole  court.  Any  others  might  come 
before  tlie  whole  Goiirt»  when  in  their  judgment  it  wa« 
thought  adviitable.  In  every  ease  the  whole  coiirt  would 
first  determine  what  causes  should  be  heard  by  a  divitdon ; 
that  division,  upon  hearing  the  cause,  would  determine 
whether  a  hearing  before  the  whole  court  should  be  required, 
and  if  required  it  would  be  had  ;  upon  the  report  by  a  divi^ 
siou,  of  a  deci<)ion  arrive<l  at,  it  would  still  remain  compe- 
tent for  the  whole  court  to  require  a  further  argument ;  and 
all  judgments,  when  finally  pronounced,  would  be  judg- 
ments of  the  whole  court.  Can  it  be  reasonably  claimed 
that  sueh  a  method  of  doin^  Vmidness  creates  two  Supreme 
Courts?    Manifestly  it  does  not. 

To  inniiilain  this  ohjeitioii.  therefore,  it  nuist  he  furtluT 
>hi)UM.  ihut  the  eonstitutionai  (>rti\i-i(in  for  one  Supreme 
(  uuit  reijuires  n«tl  men-ly  one  tribunal,  hut  tliat  all  its 
memlxTs.  »ir  at  least  a  majority  of  them,  sliould  take  i»art 
in  tin-  iHTiring  of  every  eause  lulore  it.  I'pon  what 
authoiuy  dues  this  j>roi>ositiori  -t;iii<!  '  Tln'  roTistitution 
declares  that  in  all  cases  lo  whi<li  tiie  judicial  power  'if 
tire  I'ldted  States  extends,  except  where  the  Supreme  Court 
has  oriLri!i;tl  jnrisiliction.  '  it  -^hall  \m\v  api»ellate  jurisdic- 
tion, butli  ai>  tu  law  and  to  fact,  witli  sueh  exceptions,  and 
iiii'h-r  such  regvlatioiis,  as  the  Conjiress  shall  make."  Taking 
the  two  clauses  together,  it  is  plain  that  the  tiist,  which 
provides  lor  the  existence  of  the  court,  contains  no  require^ 
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meiit  that  any  particular  number  of  its  judges  shall  he 
necessary  to  a  ciuorum ;  and  the  second,  which  prescriljea 

it.<  jiirisi1i(  ii<ai,  plaet'S  tlu'  limit  of  tlu*  jurisdiction  itself, 
and  all  regulations  for  the  niaiiiicr  of  ita  cxurci.se,  under  the 
direction  and  control  of  Congress. 

Such  is  the  construction  given  to  these  clauses  by  the 
Supreme  Court  itself  In  Barn*  m.  Mercein  (5  How.  ](K>) 
it  is  said.  "By  the  (  onstitution  ot  the  I  nitrd  States,  the 
Supreme  Court  possesses  no  appellat*'  power  in  any  case, 
unlets  conferred  upon  it  by  act  of  Congress:  nor  can  it, 
when  conferred,  be  exercised  in  any  other  form,  or  />//  nui/ 
other  hkkU'  of  proccnl'nuf.  tliau  that  whlrh  the  law  provides." 

In  the  earhci  easi'  of  l>inousseau  /.v.  The  l'nite«l  States 
(0  Cranch,  307)  the  court  held  that  while  by  the  terms  of 
the  Constitution  a  large  appellate  jurisdiction  is  authorized, 
it  is  nevertheless  .so  far  placed  under  congressional  restric- 
tion and  regulation,  that  an  act  jjf  Con<!:ress  which  priM-rihes 
certain  subjects*  for  it,  must  be  construed  as  cx*  liifliiii::  all 
others.  So  that  in  order  to  determine  the  jurisdiction,  the 
Constitution  and  the  acts  of  Congress  nmst  he  taken  together. 

Hence  it  ha.-  always  hct  n  understood  thai  Contrresshas 
power  to  direct  how  many  judges  should  form  a  »pioruni  of 
the  court.  They  have  exercised  that  power,  and  the  con- 
stitutionality of  their  action  has  never  been  (|uestioned.  By 
the  statute  now  in  force,  six  ju<l-t  <  arc  made  neces.«»ary  for 
a  <jUoruni.  In  the  uh.>cin  c  <>f  any  statute,  live  ju<l<i:es,  Ijcin*^ 
a  majority  of  the  court,  would  upon  conunou  principles,  be 
sufhc*ieiit  Whence  did  Congress  derive  the  power  to  enact 
that  more  than  a  majority  should  be  requisite  for  that  pur- 
]»oso,  unless  under  the  clause  of  the  Constituti' -n  above 
quoted?  And  if  that  clause  confer  the  power,  as  is  conceded, 
what  limit  does  it  prescribe  to  the  exercise  of  the  power  ? 
Is  it  to  be  doubted  that  if  they  may  require  six,  tliey  may 
equally  require  eight  or  nine?   Or  that  they  may  provide. 
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on  tlif  Other  han<i.  tiiat  four  f^haW  U*  suflident  to  trausait 
i-ertain  lmMnt*>s  thought  )  ;  |  vr  to  In?  done  in  that  wny  ?  If 

Ojii;:n  r->  ^lj<»uM  ciim  t  that  four  jiKliTi"^  iiUL^ht  hear  a  ix  titiuii 
for  a  writ  of  liaU  a''  cori>u>.  or  of  maudaimis.  or  a  moiiou 
t<»  advance  a  cause,  or  for  a  relu^arinj;,  could  the  proprisition 
be  niaintaiued  that  such  an  act  would  be  uni-« institutional? 
If  not,  is  there  anything  in  the  CVmstitution  to  justify  the 
f'ini(  Iii<ioii  tluit  ('Mn;:r«'—  may  autlioii/r  lt.-s>  than  a  majoriiy 
to  a(  t  in  certain  casi*-.  and  not  in  others  /  If  fin  regulation 
of  the  manner  in  which  the  ap}>ollate  jurisdiction  shall  be 
exercis5e<J,  includes  the  jiower  to  pn-seribts  for  any  }»iirj»o-i-, 
till  number  that  <hall  «(.ii<tiintr  a  quorum,  it  i>  txrtain 
there  i.*^  no  <  <.n-tituiiouai  lintit  to  the  discretion  of  Contrress 
in  fixing  that  number,  or  in  determining  what  portion  of  the 
jurisdiction  of  the  court  such  a  quorum  may  exert.  The 
whole  subject  is  left  in  the  hands  of  Congress. 

It  may  Ik'  said  iliat  if  (  'itnirrt---  ran  make  fuur  judire"^  a 
quorum  for  <  t-riain  jnirposers,  then  it  rould  makt-  onr  a 
quorum ;  wliich  would  be  a  perversion  and  abuse  of  the 
functions  of  the  court.  Perhaps  they  may.  And  so  |)erliaps, 
1)V  tljf'  same  m«  ;ljM<{  ,,\'  r»  ;iv(,iii]io.  tlu-v  mav  cnart  that  the 

whole Su|'r«  nje  luurl  ^liall  ettn-i-t  <>t' Init  onr  judge,  lu  lliis, 
as  in  (Jtln'r  subjects  in  the  coiili-oi  of  the  federal  government, 
the  legislative  powei-s  of  Congress  are  unlimited,  except  so 
far  as  th<-y  are  directly  inliibitcd  by  the  Constitution. 

Sni-li  r*-tri<t  i' »ii>  -aw  but  U\v.  It  not  tbr  othre  of  tlic 
<  nii-iiiutinn  10  retrain  ev»  n  pr*  jK)slerou<  or  desiru<*tive 
h'gi-lalioii,  except  in  certain  detinite  particulars.  The  safe- 
guard against  it  is  in  the  wisdom  and  discretion  of  Congress 

ill   tlxii-  r'-|»(.n^ilii]iiy  tt*   i]ji-ir  eon.-iituent^.  aiid  in  the 

I.  uder  tlie  e.\i*<ting  law.  six  judgt^s  being  a  quorum,  four 
may  decide  a  cause,  though  two  ar  even  three  judges  dissent, 
an<l  two  or  three  other-*  take  no  i»art  in  the  hearing.   If  this 
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law  wore  ropealed.  tlifU  tliiet  might  lo;j:ally  decide  any  <au<e 
whatever,  upon  a  hearing  before  five,  though  the  eoiirt  com- 
prises nine.  Were  the  court  divided  into  two  sectioiLs,  as  we 
proj>o»e,  the  concurrence  of  at  least  three  judges  in  either 
sntion  \v«)ul<l  still  neei'ssarv  to  a  decision.  And  in  one 
of  the  i^eetious,  five  judges,  a  majority  ot  the  court,  would  sit 
for  hearings,  no  judge  however  sitting  to  review  his  own  de- 
cision. That  this  power  will  not  under  the  exii^ting,  and 
would  not  under  the  proposed  system  be  abused,  niaj'  safely 
be  left  to  the  de>eiviion  uf  the  court,  especially  under  ihe 
careful  safeguards  by  which  tiie  propor^ed  plan  is  surrounded. 
Otherwise  it  would  be  necessary  to  require  that  the  whole 
nine  should  be  present,  or  all  business  be  suspended.  And 
ini(l<  r  such  a  provision  we  should  have  liad  no  Supremo 
Court  at  all,  during  the  last  four  years. 

if,  then,  ( ,'ongress  may  authorize  for  any  purpose  four  judges 
to  sit  a<t  a  quorum,  can  it  be  material  to  the  validity  of  their 
proceedings,  how  the  other  five  are  employed  at  the  same  time, 
wliiilier  in  recreation  or  in  other  judicial  dutv?  And  if  in 
other  judicial  duty,  whether  in  circuit  ur  appellate  ss? 
If  absent  on  circuit  duty,  it  would  hardly  be  claimed  that 
their  absence  would  invalidate  the  action  of  a  quorum  sitting 
at  \Va"=?liini:ton.  And  could  it  make  .mx  ditlcrence  it"  they 
were  iheuiseivcs  likewi-c  silting  then-,  tnr  the  dispositiuu 

of  burliness  similar  to  that  in  which  their  brethren  were 
engaged  ? 

We  ai"e  unable  to  perceive,  therefore,  why  Congress  may 
not,  in  the  exercise  uf  the  discretionary  pn\\(  i  over  the  >u In- 
ject conferre<l  upon  them  by  the  Constitution,  authorize  a 
number  of  the  judges  less  than  a  majority,  to  sit  in  the  man- 
ner  we  have  proposed,  for  the  tnuisaction  of  such  business 
a>i  ( 'ongress  and  the  court  may  tlnnk  proper  to  he  so  trulls- 
acted  j  and  why,  as  a  ucce^^ry  corollary  of  thij»  proposition, 
Congress  may  not  likevirise  authorize  two  divisions  of  the 

24 
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judges  to  sit  at  the  same  time  for  that  purpose,  wlu  n  the 
exij^^eiH'V  of  j)ul)lic  justiee  iviuleis  it  ncressary.  Whatever 
may  be  tliought  of  tlie  wiBdom  or  expediency  of  the  measure^ 
the  objection  that  it  infringe^i  the  Constitution,  is  one  that  in 
our  ju<l<i:nieiit  will  not  survive  examination. 

Siieh  was  substauliall V  the  decision  of  the  Court  of  Errors, 
ill  New  Jersey,  iu  reference  to  a  similar  statute,  and  a  similar 
constitutional  provision.  (Wood  vn,  Fithian,  4  Zab.  838). 
The  C*onstitution  of  that  srtate  created  *'  one  Supreme  Court." 
The  logishiture  authorized  the  division  of  it  so  that  two 
branches  miglil  sit  at  tiie  same  time  for  the  greater  di-^.;itch 
of  business*.  The  court  held  it  not  a  violation  of  the  Con- 
stitution. And  the  tribunal  so  divided  has  sat  for  many 
vears  in  that  wav. 

No  other  objc<'tion.  so  far  as  we  know,  has  ])een  suggested 
to  the  plan  above  inrlicntcd,  unless  it  be  that  it  is  undesirable 
that  any  causes  should  be  disposed  of  without  the  concur- 
rence of  a  majority  of  the  court  in  the  decision.  As  has  been 
already  seen,  such  is  not  the  existing  law  or  practice  nor  with 
any  reganl  to  the  dispatch  of  Inisiness  is  it  |)raeticabie  that 
it  should  be.  It  is  prolmble  that  ordinary  business  would  be 
better  di.scharp^ed  in  the  manner  proposed,  than  by  the  whole 
court.  And  when  it  is  remembered  that  the  alternative,  in 
the  emergency  in  which  we  are  j>laced,  is  between  the  hear- 
ing of  the  cause  by  four  or  live  members  of  the  »Supn*me 
Court  at  Washington,  with  the  advantage' of  constant  con- 
sultation with  their  associates,  and  of  an  argument  or  re- 
argument  before  tlu'  wliole  c(>urt  when  the  case  appears  to 
require  it,  and  a  hearijig  of  the  same  cause  by  three  local 
judges  constituting  the  proposed  circuit  courts  of  appeal,  any 
two  of  whom  must  of  course  be  authorized  to  decide  it,  it  will 
V»e  readily  seen  that  the  latter  plan  promises  no  superiority 
in  tlie  <  li:ira(  («'r  of  the  decisions,  or  in  the  ability,  or  even 
tlie  uimiber  of  tlie  judges  who  would  participate  in  making 
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them.  It' an  uiiju'al  can  Ix?  heard  by  vwu  four  or  fivo  Judges 
ot  the  Suj>reine  Court,  what  i.s  to  be  gained  by  .sending  it  to 
be  heard  by  three  judges  of  an  inferior  court  ? 

It  is  proposed  by  those  gentlemen  who  advocate  the  plan 
ot  lut  al  courts  of  appeal,  to  constitute  »)ne  in  each  circuit, 
from  the  circuit  an«l  ilistrici  judges,  which  shall  sit  in  one  of 
its  larger  cities.  We  have  felt  great  respect  for  the  opinion 
of  our  able  and  distinguished  associates  who  favor  this  pro- 
jx)sal,  and  lia\c  not  tuilc<l  t<»  ;ippi"eciatc  the  arguments  by 
which  it  is  supported.  Tiicir  views  will  l)e  j>rcsented  in  a 
separate  report.  It  is  undoubtedly  true  that  such  a  method 
of  hearing  appeals  would  bring  the  hearing  nearer  to  the 
residence  of  the  litigants,  and  considerably  facilitate  the 
convenience  of  the  j)rofession  in  the  more  distant  circuits, 
and  perhaps  to  some  extent  diminish  the  expense  of  api>eal8, 
by  saving  a  journey  from  remote  points  to  Washington. 
Though  on  this  point  it  is  to  be  remembered  that,  as  the 
court  could  sit  hut  in  one  place  for  eacli  circuit,  and  many 
of  the?>i'  are  very  large,  a  consitlerable  pr<iporti(Hi  of  the 
a()|>eals  must  after  all  be  heard  at  a  distance  from  the  resi- 
dence of  tlie  parties,  and  from  the  c^urt  in  which  the  trial 
api)ealcd  from  took  place.  So  that  the  difference  to  counsel 
between  the  jtau'iiey  thus  requisite,  and  the  journey  to 
Washington,  is  not  so  material. 

But  it  appears  to  us  that  the  grave  objections  which  the 
plan  of  local  courts  encounters,  far  outweigh  any  advantjiges 
it  may  otier  of  convenience  to  connsel,  or  of  diiiiinution  of 
expense  to  ])arties.  In  tlie  first  jilaci',  in  order  that  this 
method  .<*hould  etfect  any  relief  to  the  Supreme  Court,  it  will 
be  necessary  to  provide  tliat  appeals  to  that  tribunal  should 
not  be  allowed  in  eases  <»f  ordinary  jurisdiction,  unless  the 
amount  in  controversy  is  at  least  .^KKOOO.  Probably  a  much 
higher  limit  than  that  would  be  necessary,  because  when 
the  limit  of  the  api)ellate  jurisdiction  of  the  Supreme  Court 
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was  enlaiged  in  1872,  from  $2,000  to  $5,000,  hardly  aiiy  ]m- 
ceptible  diminution  in  the  docket  refiulted.  And  notwith- 
standing that  limit,  the  number  of  causes  on  the  docket  of 
the  court  has  increased  from  670  in  1872,  to  1,202  in  188U, 
although  during  that  period,  as  has  been  already  pointed  out, 
the  number  of  causes  annually  disposed  of  by  the  court  con- 
siderably exceeded  the  number  liisposed  of  in  any  previous 
year.  While  on  this  point  it  is  impossible  to  obtain  exact 
data,  without  an  amount  of  labor  in  the  examination  of  the 
records  of  the  court  which  it  is  not  in  our  power  to  com- 
insiinl,  we  believe,  on  the  b«?t  information  we  liiive,  that  to 
<'nal)Ie  the  eourt  to  kvv]t  up  with  tlit  liu^ine^is  by  reduciii*; 
the  amount  of  it  by  a  iiiutiiy  linut.  would  recjuirc  tliat  limit 
to  be  tixtd  at  the  pre;»ent  time  at  least  as  hi^h  as  i^l.'.CKMI, 
and  pf'rlm])s  as  hifih  as  ^20.n(M).  and  would  n»  i  i  >sitatr  iutlie 
future  a  probable  further  ndvaiK  e  in  the  same  direilion. 

Tliu  number  of  people  in  ihr  Tniti'd  States  who  are 
possessed  of  property  to  tliat  amomit,  is  eompuratively 
small ;  the  number  of  those  whose  eontroversies-  in  the 
courts  of  justice  attain  sueli  a  magnitude,  is  still  smaller. 
To  the  great  mass  of  litigants,  controversies  involving 
between  $5,0(M)  and  S15,0U0  are  very  serious  and  important, 
not  unfrc(ju(»ntly  putting  in  jeopardy  all  they  possess.  The 
extension  of  the  limit  of  the  right  of  ap]>eal  to  the  Supreme 
Court  from  $2,000  to  $»"),000, lias  aln  ady  been  felt  oppressive. 
Nothing  but  a  sup(K>sed  necessity  has  induced  «iubmission  to 
it  And  a  further  increase  of  that  limit  to  a  sum  that  ex* 
eludes  from  tlie  court  so  large  a  class  of  citizens,  in  contro> 
versies  to  them  so  important,  and  which  involve  questions 
as  serious  and  as  difficult  as  causes  of  a  still  laiger  amount, 
would  be  a  measure,  in  the  justice  or  propriety  or  poliey  of 
which  we  cannot  concur,  and  which  we  believe  would  justly 
be  regarded  as  a  denial  of  the  highest  public  justice  to  many 
citizens  equally  entitled  to  it.  The  Supreme  Court  would 
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thus  1x3  set  aside,  so  far  as  its  oitliiiary  jurisdiction  i.-^  con- 
cerned, for  the  benefit  of  wealthy  men  and  great  corpora- 
tions. But  the  court  was  never  iiiton<led  for  the  use  of  the 
rich  alone.  It  belong  to  the  peo|)le,  in  common  with  our 
otlit'i-  in>liluiiuns.  ;in«l  should  l>e  made  availal^lc  to  the 
people,  to  every  possible  extent.  That  some  pecuuiary 
limit  must  be  fixed,  to  save  the  court  from  being  harassed 
with  small  controversies,  and  to  exclude  from  it  causes  not 
larjre  enonjjh  to  pay  tlie  expense  of  jjoin^  there,  is  admitted. 
The  ^um  ol"  ^2,<MH>.  ilu-  orjuinal  limit,  has  always  Ijeen 
regarded  as  quite  .suthcient  for  tliat  i>ur|)Ose ;  an<l  wlulc  we 
do  not  recommend  a  present  return  to  that  figure,  we  can- 
not concur  in  any  |>roposition  to  increase  it. 

Nor  can  \vc  regard  withMiit  aj)prcIiension  the  j>H)l>ahle 
ettect  u[)oii  the  {KKsitiuu  of  the  court  itself,  of  thus  with- 
drawing from  it  so  large  a  share  of  its  general  jurisdiction. 
As  the  final  arbiter  upon  all  ((motions  of  constitutional  law, 
it  is  one  of  the  main  stays  of  our  government.  No  such 
function  was  ever  before  contiiK d  lu  a  judicial  tribunal.  It 
can  only  be  maintained  in  the  discharge  of  so  critical  a 
duty,  by  being  fast  ancliored  in  the  public  confidence  and 
esteem.  Such  has  l>een  its  good  fortune  hitherto,  because  it 
has  been  the  Supreme  Court  in  reality  as  well  as  in  uauu . 
It  has  been  the  one  national  tribunal  of  last  appeal,  iu 
which  contidence  has  been  strong,  and  to  which  resort  has 
been  secure ;  where  the  general  laM'  of  the  land  has  been 
habitually  hiid  down,  lJut  that  will  he  really  the  Suj>reiue 
Court  m  tlie  estimation  of  the  jieople,  in  wliich  thi'  duties 
belonging  to  such  a  body  are  aecust«>mc<l  to  be  pei  tormed. 
If  the  one  Supreme  Court  of  the  (^mstitution  should  be 
closed  to  ordinary  access,  an<l  devoted  by  a  high  money 
limit  }>riut  ipally  t<»  tlie  service  of  I  he  w  i  ahhy  ami  the 
jjowerful  ;  if  the  great  body  of  th(»se  wlio  transact  the  busi- 
ness of  the  country  should  be  excluded  from      doors,  and 
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oom])elled  to  acrcpt  for  tlit'ir  part  sucli  luiniMor  jiistic?e  as 
the  local  tribunals  nmy  att'ortl,  it  will  not  safe  to  exj>ect 
that  the  court  will  l>e  able  to  [>rc8erve  by  its  dignity  the 
hold  it  has  gained  by  its  usefulness,  or  to  escape  by  mere 
pecuniary  elevation,  from  the  consequences  of  popular 
estrangement.  There  would  be  grave  danger  that  it  might 
gradually  become  an  object  of  public  jealousy  and  aversion. 
If  thereafter  it  should  happen  to  be  brought,  in  the  deter- 
mination of  constitutional  questions,  into  antagonism  with 
l>o|>ular  feeling  or  party  policy,  its  )K)sltion  would  invite  an 
attack,  against  which  its  means  of  defense  would  be  small. 
De  Tocqueville  has  well  said  of  its  power,  "  It  is  clothe<l  in 
the  authority  of  public  opinion.  They  are  the  all-powerftil 
guardians  of  a  jn'ople  wliieli  re<«pcets  law  :  but  they  would 
be  ini|K)teiit  against  popular  neglect  or  |«)})ular  contempt.'* 

We  have  been  so  far  impressed  ))y  tbese  eonsiih'rations,  tts 
to  have  Iniiinl  tlipin  derisive  against  a  plan  at  one  pt  riud  of 
our  de)il>»  r;ii idji?;  nnieh  disc-ussi'd — the  creation  m1  W'ashiTii^- 
ton  ul  an  nuiepeiident  court  of  np|it';il.  -ul •< ir<liiiii1r  !<•  iIm- 
8npr«*mc  (Vnirt,  witli  a|»]K'lIa1e  jurisdiclion  in  oi<|iiiai  v  cm-*-, 
non<»h-t itutinnnl.  up  to  ^lo.lKH'.  \Vc  becalm  -at i-ti<'<  1  tliat 
sucli  a  tril)un5ii  \voul<I  tend  to  sujtjilant  and  weaken  the  Sii- 
|ircine  (  uurt  in  ]»opu]ar  e«$tiniation,  and  |>erlm{>s  toeiidani^er 
its  ultimate  existence. 

Another  very  serious  ol)jection,  in  our  judgment,  to  tin* 
institution  of  local  courts  of  appeal,  is  to  be  found  in  its  pn»b- 
able  result  upon  the  cbjiract<  r  mi  l  ji  lity  of  the  law  they 
may  be  expected  to  establish.  'I'hc  body  of  the  common  law, 
as  administered  by  the  federal  tribunals,  is  one  of  our  most 
precious  potisessions.  The  purity  and  uniformity  of  it  should 
be  guarded  with  the  greatestassidulty.  It  is  the  law,  not  of  otic 
state,  but  of  all  the  states;  not  of  a  section,  but  of  the  entire 
l)eo])le;  not  of  local  interest^,  but  of  the  general  welfare.  It 
is  the  only  homogeneous  law  we  have.   We  have  already 
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courts  of  the  \B»t  resort  sitting  in  thirty-eight  different  staters, 
no  one  necesaarilv  controlled  bv  the  decisions  of  any  other. 

Tliat  the  expositions  ot  tin-  law  in  tlu-sc  niunon>u.>-  tribunals 
slionld  be  fluctuating^  lar  from  uniform,  and  more  or  less  of 
it  far  from  sound,  is  unavoidable.  That  it  shouhl  be  per- 
Taded  bv  the  influence  of  local  institutions  and  tradition.^,  of 
varying  political  sentiments  and  diversf  liiianri;il.  profluc- 
tive,  and  eoinmercial  intei  (  >i.s,  naturally  to  be  e.\pe(  led. 
But  as  the  law  thus  established  is  supreme  only  in  the  state 
in  which  it  is  propounded,  no  grave  results  are  to  be  appre- 
hended to  the  citizehs  of  other  states,  so  lonpf  as  they  can 
have  reeoui'si*,  in  the  t  veiit  of  controvei>y  u  itlitbe  citizens  of 
such  state,  to  the  federal  courtxS.  That  the  decisions  of  the 
proposed  local  federal  courts  of  appeal  will  be  largely 
affected  in  the  same  wav,  seems  to  us  inevitable.  Thev 
\^(>iihl  sit  in  districts  very  remote  from  ciiclt  other.  They 
would  be  iieeessarily  c(jm]>used  nl  judges  drawn  from  the 
-circuits  in  which  they  exist.  That  views  u])on  financial 
questions,  political  or  quasi-political  questions,  social  ques* 
lions,  and  the  ji^onend  policy  of  the  law.  should  vary  and 
chanji:e  under  the  pressure  of  local  opinions,  tra*htion>,  ami 
law-,  i-  iiievitai»le.    Law  is  at  liest  but  a  r  el  lex  of  thesueietv 

« 

and  the  civilization  in  which  it  grow^s  u]).  To  ex])ect  that 
distant  tribunals,  existing  under  widely  different  conditions 

of  s(<ciety  and  ()f  [)ublic  opinion,  should  be  harnionious  in 
the  multiform  administration  which  ju.slice  requires,  i=^  h» 
€xpect  the  impossible.  Such  lias  never  been  the  case,  and 
never  will  be.  The  course  of  decisions  in  New  England  and 
the  Southwest — in  the  commercial  citits  an<l  the  northwestern 
states — on  the  Atlantic  and  the  racilii  r«»asls — can  never  be 
one  and  tlic  same,  if  it  depends  upon  their  i<»cal  tribunals. 
The  whole  theorv  and  value  of  the  fe<leral  administration  of 
justice  requires  a  uniformity  and  consistency  of  application, 
Jjefore  which  the  citizens  of  all  the  states  shall  be  enual. 
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But  in  place  of  that,  we  sliouUl  have,  under  these  local  ap- 
pellate courts,  a  mass  of  heterogeneous  decisions  on  many 

points  irrecoiicilablo,  and  a  law  that  would  vary  like*  the 
diTnat*'.  witli  the  hititude  and  tht*  longitude.  Nine  tribunals, 
of  last  resort  in  the  great  mcgohty  of  cases,  would  be  kept 
in  constant  operation,  and  emitting  an  incessant  series  of 
reports,  with  no  central  power  or  ultimate  court  of  appeal  to 
reguhne  their  eonehisions.  It  woidd  be  but  oeea«5iouiilly 
that  a  cause  involving  questions  of  difterence  betwtxiu  them 
would  arise,  large  enough  to  be  carried,  and  that  would 
happen  to  be  carried,  to  the  Supreme  Court  of  the  United 
States.  It  is  tlie  everyday  law,  whieh  is  eonstanily  npjdied 
to  human  but>ine^is  ami  iuiniuu  righis,  that  i.sol  the  greatest 
practieul  importance,  rather  than  those  cases  of  rare  occur- 
rencts  to  which  |K>litictil  events  or  public  feeling  may  give  a 
more  conspicuous  prominence. 

It  is  true  that  it  is  pmpusecl  by  the  advrxates  of  ihis]>lan, 
to  authurize  the  local  courts  to  certify  causes  to  the  Su[)reme 
Court  for  tlecision,  where  the  questions  involved  are  of 
special  im{X)rtance.  This  would  altogether  fail  to  ob^'iate 
the  objeetion.  An  appeal  should  be  a  matter  of  right,  not  a 
matter  of  favor.  It  should  Vm-  tor  the  party  to  judge  of  its 
exjjediency,  not  for  the  court  whose  dwision  is  questioned. 
Mijst  lawyers  know  that  the  decisions  in  regard  to  which  the 
courts  who  nuike  them  are  most  cf»nfidcnt,  are  (juitc  as  often 
rtvtrst'd  as  those  in  whieh  thev  iim^t  distrust  their  own 
opinitai.  The  euurt  that  ren<lers  a  judgiiieiit,  is  iiut  usually 
the  proiK'r  tribunal  t<i  <lcterniine  whether  an  ap|H'al  from  it 
ought  to  be  taken. 

If,  <»n  the  niher  hand,  the  |»raclite  should  grow  up  in  sueh 
court>  ui  ri  i  titying  to  the  Supreme  (  ourt  any  cause  in  whieh 
the  defeatetl  party  insisted  UjMni  it.  almo.st  all  their  (U-eisions 
wtmld  be  tlius  appealed  fnun,  and  no  sul)stantial  relief  to  the 
Supreme  Ciaul  wouM  be  obtained. 
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That  sort  of  centralization  which  accumulates  in  the  gene- 
ral government  the  powers  that  j  n « >[)i  rly  helong  to  the  states, 

may  well  enouj2:h  bo  rli^proraiiMl.  Hni  that  cint rali/atinii 
which  brings  the  tetieral  judiciary  under  the  control  oi"  one 
supreme  head,  and  thereby  secures  the  unity  of  its  law,  and 
the  impartiality,  of  its  justice,  is  essential,  in  our  judgment,  to 
the  existence  of  such  a  judiciary,  whose  ])owers  run  into  all 
the  states,  and  may  reach  all  interests,  and  which  is  insti- 
tuted largely  for  the  very  purpose  of  securing  all  citizens 
from  the  consequences  of  local  prejudice,  ami  local  jurispru- 
dence. The  proposed  plan,  as  it  seems  to  us,  would  result, 
not  in  preserving  the  "one  Supreme  (  uurt,  "  wliidi  th<'  Con- 
stitution, with  a  far-seeing  sagacity,  provides  for,  but  in  the 
establishment,  for  all  practical  and  ordinary  purposes,  of 
nine  Supreme  Courts,  and  as  many  more  as  the  number  of 
additional  circuits  that  may,  in  the  future  growth  of  the 
country,  be  found  necessary. 

The  creation  of  these  courts  would  require  as  many  new 
judges  in  each  circuit  as  would  be  necessary  to  hold  them ; 
because  the  present  circuit  and  district  judges,  probably 
without  excef)tion,  find  thtii  whule  time  taki'ii  u|»  with  the 
duties  already  assigned  them,  and  in  many  phiccs  arc  (juite 
unable  to  keep  up  with  that  duty  without  additional  as^sist- 
ance.  Not  less  than  three  judges  could  be  aitsigniHl  to  hold 
the  court.M  of  appeal.  At  least  twenty-seven  new  local  federal 
judges  would  therilore  be  needed.  Tlie  salaries  of  tiiese 
judges  w(»uld  amount  to  more  than  the  aggregate  salaries 
of  tlxe  entire  Supreme  Court.  How  much  better  than  that 
would  be  the  addition,  if  any  addition  at  all  is  nwessary,  of 
three  or  more  judges,  selected  from  the  country  at  large,  to 
the  Supreme  Court  I  Hut  eveii  that  increa.se,  its  lias  been 
seen,  is  not  at  present  necessary. 

There  is  still  another  objection  tu  the  pr<>[)osed  dispersion 
of  the  ultimate  federal  judicial  authority,  which  apj)cars  to 
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US  to  have  great  weight.  To  the  perpetuation  of  t  he  imity 
of  our  national  government,  the  American  people  have 
(bund  no  sacrifice  too  large.  But  no  sacrifice  can  be  large 
enough  to  preserve  it,  unless  it  be  cemented  by  the  continu- 
ing attachment,  the  concurrent  sentiment,  and  the  everyday 
habits  and  interests  of  all  its  inhabitants.  Public  opinion  is 
of  subtle  origin,  of  silent  growth,  and  rapidly  ripens  into 
tradition.  Traditions  are  stronger  than  institutions.  Attach- 
mentto  the  Union  may  be  frittered  awu}  1  'v  slow  degrees  and 
imperceptible  influences,  which  no  immediate  power  is  strong 
enough  to  dt^stroy.  It  seems  to  us  that  we  should  hesitate 
long  before  iiitro<hi<  inu  any  novelty  into  any  de|)artnu'nt  of 
the  f('<1«»rftl  <;y*<teni.  w  would  \h'  i-aU  ulaitMl  to  witlnlnnv 
tVoiii  ii-  r«>iiiiii(.ii  i  riitiv  ihr  ) 1 1 i ] i Id  1 1 s  *>rtlie  hiibits  of  its 
riti/fh-.  or  lu  wcati  iIk  in  in  iIh'  ^malli'^l  iiuiLsure  fi'«>ni  the 
idea  .>f  th.  iiiM  MuV(  I'liiiaMit.  aiiil  I  la- one  authority  of  ulti- 
iiiatt  h  i-  Ix  ttrr  t!iai  <»iii'  pi-o|»U',  when  they  may 

lu-rrl  lo  tiral  witli  the  I'u I M 'I i< .J j -  ( li  i1m'  iiatinjijil  [Tovernnjent, 
.■^ImmiM  -(ill  i!a\<  l  Uj  tile  e4ij»iu»l,  luAsever  lung  luul  Weary 

tia'  j(  HI  ria  v  iiia  \'  I  >* 

TIh-  j>ri'|M)-ii i( .11  to  rrrair  niiu'  loral  -ul »-r\t'cnti ve  depai't- 
nieiit-^,  «>r  niia-  I'mmI  (  c t!iLiii'->r-.  (o -it  lor  t  \on  limited  fe<l- 
eral  purpo*<es  in  u  iWi  1\  divtaiu  suctmnh  oi  the  country,  \v«)uM 
be  justly  regunli  d  a-  alnaist  theeeHain  forerunner,  if  a(l(>|)te<l, 
of  M>  tnan\  ultimate  di \  l-i.»nw  of  the  I'nion.  Thejudieial 
authority,  if  less  immediately  con?siMrni.n>.  i>  ?;till  one  nf  the 
three  great  eo-ordin«te  and  inseparal>le  ageiit  ies  of  the  gov- 
ernment- Like  its  eognate  iK*|>«rtnient.s,  it  should  continue 
to  have!  us  it  always  has  ]ia<i,  one  hieality,  one  head,  one 
paramount  authority.  Minor  inconveniences,  local  ambi- 
tious,  fneilities  to  hii.'^y  eotnisel,  nnd  isavings  in  traveling  ex- 
pen.'ies,  slionlil  e<nnit  for  nothing  in  comparison  with  it. 
The  old  and  tried  thcH)rv  of  onr  ('i)nstitution,  under  which 
the  fech'ral  trilauials  liuve  thus  far  maintained  their  high 
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place  ill  the  jreneral  confidence  of  tlie  country,  has  ccntuil- 
izcd  their  principal  authority  at  Wasiuu^tou,  conspicuous 
before  the  whole  j>eople;  and  at  the  same  time  has  sent  out 
its  individual  members  to  know  and  be  known  by  the  dif- 
ferent localities,  and  to  carry  as  well  as  to  learn  there  the 
prartitul  athninistratioii  ui"  the  law  which  the  central  tribu- 
nal has  cstalilished.  This  theory,  it  «eems  to  us,  should  not 
hastily  be  departed  from.  We  cannot  doubt  that  ultimate 
reflection  will  satisfy  wise  men,  that  it  is  better  by  simple 
means  to  enable  our  Suju'eme  Court  to  do  what  it  always 
has  done,  and  what  all  will  concur  in  the  dessiro  it  always 
should  do,  if  possible,  rather  than  to  relieve  its  pre^«<  of  busi- 
ness by  an  expedient  so  novel,  so  foreign  to  our  old  tradi- 
tions, and  in  many  ways  so  hazardous. 

ll(»w  I'ar  an  increase  of  the  niiiul»er  ol"  the  judges  of  tlie 
Supreme  Court  to  the  number  of  twelve  or  more,  may  now 
or  hereafter  be  desirable,  is  a  point  upon  which  we  refrain 
from  anv  recommendation.  Our  dutv  as  a  committee  is 
limited  to  the  consideration  of  the  present  necessity.  Ii  ma  v 
not  l)e  out  of  place,  liowever,  to  suggest  that  twelve  or  ♦  \ en 
fifteen  jiidges  is  a  far  smaller  numl)er  in  proportion  tu  tlie 
present  territory,  population,  and  business  of  the  country, 
than  seven  judges  were  from  1807  until  1837,  when  the 
present  number  was  first  established  l>v  law.  or  -^ix 
judges  were  from  the  first  nrgauization  (A'  the  court  in  \ 
down  to  1807.  Originally  there  were  Imt  thirteen  federal 
judicial  districts;  now  there  are  fifty-eight,  and  others  will 
soon  be  added.  Manv  of  the  circuits  are  alrcadv  so  lartre  as 
to  render  the  circuit  duty  require<l  by  law  ot  the  Supreme 
Court  judges  impossible;  and  they  must  continually  increase 
in  size,  unless  they  are  enlarged  in  number.  The  Fourth 
Circuit  now  includes  the  states  of  Maryland,  We<«t  Virginia, 
Virginia,  North  Carol  iua.  ami  South  Carolina :  the  Fifth,  the 
i>tates  of  (ieorgia,  Florida,  Mississippi,  Louisiana,  Alabama, 
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and  Texast ;  the  Eightli,  Minnesota,  Iowa,  Misitouri,  Kansas, 

Arkansas,  Nclnaska,  and  C'olon\rlo,  Tliesf  circuit**  are  ob- 
viously too  extensive.  It  is  inipt»^ible  fur  their  circuit 
judges  to  discharge  the  duty  re^iuired. 

A  moderate  increase  of  the  Supreme  Courts  wliile  it 
would  make  each  of  the  proposed  sections  as  larcre  as  the 
present  legal  (juorum  of  the  whole  l  uun,  and  woulil  admit  of 
a  division  into  three  section^,  if  ever  found  necessary;  would 
likewise  reduce  the  size  of  the  eircuiti<,  by  enlarging  their 
number,  relieve  the  overburdened  circuit  judges,  and  enable 
the  Supreme  Court  jud^res  to  perform  necessary  circuit  duty. 
It  is  lu'lieved  to  he  the  general  sentiment  of  the  ja\»tcs>iou 
that  they  should  not  l-c  wlmlly  withdrawn  from  that  duty. 
The  |K>licy  of  our  law  in  the  federal  courts,  and  in  most  of 
the  state  courts,  has  always  prescribed  it.  8uch  is  the 
Euiilish  system,  whence  our.^  was  derived.  No  common 
law  judge  has  ever  sat  iu  England  who  did  nut  also  reg- 
ularly hold  nid  prim  courts. 

It  has  been  thought  that  a  court  of  twelve  or  more  judges 
miirlit  ho  too  numerous  for  the  dis|)at<*li  of  business,  and 
w«»uld  lend  to  too  jireat  di\ei-itv  of  (»piuion.  In  oidinarv 
cases  this  is  true,  as  has  heen  already  (>ointed  out.  The 
whole  court  would,  however,  under  the  propose<l  plan,  be 
convened  c»nly  in  sjieeial  cases  of  unusual  difficulty  or  im- 
pMi  iaiiic.  I'dr  such  rare  oei-asions.  and  for  such  a  purp(>se, 
it  would  not  be  touud  to  he  too  large,  too  slow,  or  too  delib- 
erative. For  very  many  years  tlie  twelve  judges  of  Eng- 
land, who  sit  on  ordinary  occasions  in  different  courts,  were 
accustomed  to  he  brought  i.  tlier  for  the  henring  of  (pu^- 
lion-  of  special  luaLiiiiiude  or  embarrassment.  Hie  tribunal 
thus  formed  was  the  most  august  known  to  iluglish  law; 
was  never  thought  unmanageable:  and  their  very  dilferences 
of  o])inion  u|>on  such  questions,  elicited  discussion  and  de- 
libiralioii  ibat  were  most  salutai  \  mid  s;iti>factorv. 
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AiiotluT  siibjt'(  t  lias  also  enii.ii;*.d  I  lie  atti  iition  <»!'  the 
committee — that  ul'  |)ru\  idiiig  lor  some  review  ol"  the  deci- 
sions of  a  (ii.Htrict  judge  sitting  alone,  to  try  casen  not  largo 
enough  to  admit  of  ap|)eal  to  the  Supreme  Court.  At  pres- 
ent nf>  means  exist  for  any  such  revision,  except  by  appli- 
caii»>n  to  the  judge  to  recotisidcr  his  own  ruling.  This 
remedy  has  never  been  eommended  liy  experience. 

The  committee  are  unanimous  in  the  opinion  that  some 
such  review  should  be  provided  by  law.  No  single  judge 
should  sit  to  try  eauses  that  iiiM»ho  .so  much  as  §r),(MX), 
fnun  wIiojk;  decision  there  i.^  no  api)eal.  Neither  in  Eng- 
land nor  in  any  American  state  is  this  allowed.  Apjieals 
can  usually  be  taken  in  cases  of  any  amount,  however 
small,  and  always  where  the  amount  is  large  enough  to  be 
material.  To  this  rule  the  federal  courts,  in  this  clas>  of 
cases,  form  tlie  solitary  exception. 

We  do  not  deem  it  necessary,  however,  to  create  for  this 
purpose  any  additional  judges,  or  to  organize  any  new 
tribunals.  We  simply  recommend  that  it  be  provided  by 
laWj  that  any  bill  of»excei)tinus  rtsurvcd  on  the  trial  of  any 
action  at  law  in  the  United  ^States  Circuit  or  District  Courts, 
and  any  petition  for  rehearing  in  any  equity  .suit  that  has 
been  heard  in  a  T^'nitcd  States  Circuit  Court,  shall  be  heard 
at  a  term  of  such  Circuit  Court  when  tlie  circuit  judge,  or 
a  judge  of  the  Supreme  Court  of  the  Cnited  ►States,  shall 
*  be  present.  And  that  it  shall  be  the  duty  of  the  circuit 
judge,  and  of  the  judge  of  the  Supreme  Court  who  shall 
be  assigned  to  the  eircuit,  to  arrange  for  the  holding  of  at 
lea*!!  one  term  in  each  year  in  each  district,  at  which  one 
of  those  judges  shall  be  present,  and  where  bills  of  excep- 
tions and  petitions  for  rehearing  in  ei^uit}'  shall  have 
precedence. 

This  method   was   tunaerlv  in  force,  in  some  of  the 
circuits  at  least,  under  rule  of  the  court.    It  was  found 
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to  wollv  to  the  entire  satisfaction  of  the  bar,  and  to  pro- 
vi<l(  all  the  review  necessaiy  in  the  cases,  rrfcmd  to,  in  a 
8iD)|»l<-  iind  in(  \i><  n>i\'e  way.  Its  rcsioratioii  by  statute 
wduld,  it  is  believed,  be  every  way  desirable.  The  com- 
mittee are  unanimous  in  recommending  this  change,  in 
the  event  that  the  k^cal  courts  of  appeal  before  referred  to 
should  not  be  created ;  except  that  one  member  (Mr.  Hitch* 
cock)  prefers  to  express  no  opinion,  except  in  &vor  of  such 
courts. 

The  same  method  of  revision  ought  also  to  be  made 
applicable  to  decisions  of  the  district  judges  upon  certain 
important  interlocutory  motions;  especiitlly  those  for  in- 
junctions and  receivers,  and  those  which  settle  all  litigated 
matters  preliminary  to  an  accounting.  Such  motions  often 
involve  the  entire  merits  of  a  case,  and  are  sometimes  vir- 
tually decisive  of  it.  CTront  intrrcsts  may  turn  upon  their 
deciHinii  ;  aii.l  (•\ni  in  <  a-t  -  lar^r  <  ii<tiiL;li  iny  apjteal  to  tlie 
Supii'iiii-  (  '(iini,  niia|>['i  at  ran  lie  taken  until  after  tlie  final 
ilciKT  in  1 1 M ■  (  a  1 1 ■.  Mcanw  iiilc  niui  li  liai'iUliip  may  inter- 
it'  ill!'  <li'ri-ioM  i-  i'n-niM/*Hi.-i,  iliai*  t'amiut  be  rctlressed 
bv  Uh-  uUiiiuiU-  iLn*i>al 

i'.nwAi;n  1.  TiiKii-s,  Chulnnan, 
n ,  ^\[lT  1V\i;ki:r, 

W  I  I  f.  I  \  M    ,M  .    K\ \\  UTS, 
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TfiAMSACTlONS  OF  THE  SUTfl  AHMiiAL  M££TlNa 

or  TNB 

American  Bar  Association, 

MU.D  IN 

FLTNAM  HALL,  SARATOGA  Sl'KlXGS.  N.  Y.. 

August  22dy  2jii^  and  24^/1,  iSSj, 
  — 

Luke  P.  Poland,  <«f  Vermout,  Chairmuu  of  the  Executive 

Ci'iiiiiiittoe.  cjilled  the  meeting  to  «>nlvr  .-it  i»l»»ut  t*  ii  n'rhn-k 
on  \V<<ljieHljiy  niornini!.  Atiirn-t  •J'Jil.    Mr.  rolaud  -aid: 

We  have  met  t<>  hold  llir  Sixth  Annual  M«Htint:  nf  the 
Aiiieriean  Bar  As«ieiati(tn.  ami  the  fii>t  hn><iMe->  in  order  i> 
the  Aiiiiiial  AddresfT  by  tlio  rresideni  ol'  the  A.-M>eiatiou.  I 
have,  therefore,  the  ]>lc&8qre  of  iutnxUicing  to  you  the  Pres- 
ident, General  Lawton. 

The  l^rtssidfut  then  read  his  Ad<he>.-'.    (>'"  A]>j>niiiix.) 

UliOn  cctiK'hl-ion  ul"  the  Address,  .ludj^e  I'olaiid  said: 
I  am  in^li'Ueted  l>y  the  i»«r;i  r.i]  Coinuil  t«i  |tntjHi<c.  nn 

their  lu  li:i!t.  uoiniiiatious  of  the  iollowiiig  [lei-soiis  uiembeia 

of  the  A;>-<«  iatioii. 

Li>(t  of  Membm  EUet&l  at  the  end  of  the  Mhwtes 

of  Prwre(ii/i(/x.) 

motion  of  C.  C.  Bouiiey,  the  Keporl  was  reecived 
uud  adopted. 
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On  Judge  Poland's  motion,  a  reces8  of  ten  minutes  was 
taken,  in  order  to  allow  time  for  the  members  from  the 
several  state>-  to  consult  about  nominations  for  the  General 

C'oiuicil.  After  the  rerv-s.  the  Sirtniarv  read  the  li!«t  of 
states,  and  the  General  Council  was  elected.  dSee  List  of 
Officers.) 

The  Secri'tarv  tlien  read  hi-  lieport,  as  follows,  vi'/. : 

(a)  (Jbituary  iKtticcs  have  been  j)rcj>anHl  of  meiiiheis 
who  have  died  during  the  year,  and  they  will  be  printed 
with  the  report  of  our  Tranmdions. 

(b)  The  number  of  raerabers  on  the  Roll  of  la.«t  year  is 
5sl.  of  whieh  1>4  wert-  a-Med  at  the  last  lneetiIl^^  an<l  107 
members  -iiriuMl  the  Regis^trr.  showin;^'  their  attendance  at 
the  meeting  of  last  year.-  There  have  been  706  members 
in  all  since  the  commencement  of  the  organization,  show- 
ing- that  1"J.")  liave  died,  resi<,nied,  or  dro]»pcd  out. 

^t)  The  Executive  t  ommittee  have  had  uiidcr  eoiisider- 
ation  the  subji*ct  of  an  amendment  to  the  Constitution,  in 
rejjard  to  the  election  of  members,  and  their  Chairman  will 
report  an  amendment. 

!(/)  The  Association,  at  last  iiKviiuu,  voti-d.  bv  :>S  ave< 
to  27  noes,  to  nitvt  this  year  at  (ireen  Brier,  Wlvite  Sulphur 
Springs,  in  West  Virginia ;  but  the  proprietor  of  the  hotel 
found  it  impoii^ible  to  accommodate  us. 

U  )  TIk'  Kxceutive  (  onniiitiee  have  adopted  the  followini^ 
by-law,  which  i*  proper  lo  be  submitted  to  the  AsaKniiatiou 
for  its  approval,  viz.: 

*'The  Sc*cretary  and  Chairman  of  the  Executive  Committee 
shall  endeavor  to  arran^re  with  the  Smithsonian  Institution, 
or  othei\vi>e,  a  system  of  exchanges  by  which  our  Trans- 
ad  ions  can  l)e  annually  exchanged  witli  thosf  of  other  Asso- 
ciations in  foreign  countries,  interested  in  jurisprudence  or 
governmental  affairs;  and  also  that  the  Secretary  exchange 
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our  I^ansadiom  with  those  of  the  State  and  Local  Bar  Asso- 
ciations; and  that  all  books  thus  acquired  be  bound  and 

deposited  in  the  charge  ul  the  New  Y(»ik  <  ir\  l>ar  Associa- 
tion, subject  to  the  call  of  this*  As-ot  uuion,  il  it  ever  dtjsires 
to  withdraw  or  consult  them,  if  the  former  agrees  to  such 
deposit" 

{/)  At  the  Inst  meeting  of  the  Association.  I  requi^sted 
vict'-presidt'nts,  irjenibers  t»f  the  (  u  iieral  Council,  and  (>liii  is 
from  tlie  several  states,  to  suggest  naiuesi  to  belaid  before  the 
Executive  Committee,  to  assist  the  committee  in  making 
selections  of  i»roprr  |)ersons  to  read  papers;  and  if  this  course 
be  ap]»roved.  I  will  c(nitinue  it. 

i  f/l  Two  th«»usaudcopieiiot"  the  Annual  Uifpoi  t  were  |)rinted 
last  year.  The  work  was  done  in  P)iila<ielphia,  un<ier  the 
supervision  of  the  Treasurer.  As  the  work  can  probably  be 
done  there  better  than  in  Bftltiniore,  I  will  continue  that 
arran'^ement.  I  am  indtbu  il  i<>  the  'j'rea>urt-r  al^u  lor  his 
atteiitioii  to  printing  various  notices  and  circulars  at  my 
request. 

(k)  There  are  delejjates  present  from  several  state  associa- 
tions, whose  names  I  w  ill  announce  ln'reafter. 

(i)  Then-  are  a  lew  more  members  present  at  this  meeting 
than  at  the  last  meeting. 


Wednesday  Evening y  August  22, 1883. 

The  meeting  was  called  to  order  by  the  Presitlent,  at 
eight  o'clock.  • 

Judge  Polainl  said  : 

Mr.  President, — 1  am  instnicted  by  tiie  Executive  Com- 
mittee, to  propose  an  amendment  to  Article  IV.,  on  the 
Election  of  Members. 
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The  lirst  clause  of  that  article  reads  thus:  "All  nomina- 
tions for  membership  shall  be  ma<le  by  the  Local  Council 
of  the  state  to  the  Bar  of  which  the  persons  nominated  be- 
loiijx.  ^^VK'h  ii"ii]iii;ition>  must  l>e  traii.-iiiittvd  in  wriiiuir  to 
the  (  hiiinuan  ul  tlic  (General  Couiicil,  and  approved  by  the 
Council  on  vote  by  ballot/'  In  all  cases  where  gentlemen 
have  been  recommended  for  admission  through  a  Local 
Couiicil,  there  has  been  no  difficulty:  but  where  nominated 
at  tlio  Ainiual  Mcclinir.  tln'iM  iKial  Conncil  liave  had  von* 
little  means  of  asci'itaiiiing  about  tlic  qujdilieations  of  gen- 
tlemen proposed.  Thercibre  we  think  that  the  Constitution 
ought  to  be  amended  so  as  to  afford  a  sufficient  guarantee. 
We  therefore  i>rui)Ose  to  amend  the  second  clause  thus:  It 
now  reads.  ''Tiie  <Jei)eral  Council  may  also  nomiiiau  lutiu- 
bers  from  states  liaviujLi  no  Local  Council,  and  at  the  Annual 
Meeting  of  the  Association,  in  the  absence  of  all  members  of 
the  Local  Council  of  any  state."  Now  we  pro|X)se  to  add* 
" y*/vyi'/(/<(7.  Tliat  no  nomination  shall  l)e  considered  bv  tlie 
(ieneral  Council  unless  accuni})anied  hy  a  .statement  in  writ- 
ing by  at  least  three  members  of  the  Ass<>ciatinn  from  the 
same  state  with  the  ]>erson  nominated,  or,  in  their  absence, 
by  members  from  a  neighboring  state  or  states,  to  the  efieet 
that  the  person  noniiunted  has  the  rjnn lilications  re<iuire<l 
by  the  Constitution,  and  de.sircs  to  become  a  mejni>er  of 
the  A.si>ociation,  and  recommending  his  admission  as  a 
member." 

The  amendment  was  then  adopted. 

Judge  Poland,  a.s  Ciianiuan  of  the  Kxecutive  Committee, 
then  proposed  an  amendment  to  Article  X.  of  the  By-Laws, 
and  said: 

There  is  no  provision  in-  the  article  for  keeping  any 
record  of  the  d*>in^s  of  the  (ieneral  Council.  Some  mem- 
l>er  of  the  committee  generally  acts  as  secretary.  The 
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Sccrotai'v  of  the  A^soriatioii  luul  a  <liHi(  ultv  in  inakiu*; 
Up  tht;  record  ol  what  i«  propos^t^*!  by  ^Jom  ral  (  uuncil.  Tin* 
amondment  proposed  is  as  follows:  "The  {Secretary  of  tiie 
Association  shall  be  the  Secretary  of  the  General  Council.'* 
It  is  propo,se<l  to  add  to  Article  X.  by  inserting  it  under  the 
first  para^rajili. 

The  amemlmeiit  svas  ncioptcd. 

\V.  II.  11.  liussell,  of  New  York,  offurcJ  the  following 
resolution: 

WliereaSf  The  Lonl  Chief  Justice  of  Kn^land  is  al>out  to 
visit  this  countn';  Therefore^  he  it  resolveflj  That  the  Pres- 
ident and  Secretary  of  this  Association  send  an  invitation 

l)V  t<'le;zrapli  to  Lor<l  Chief  .histiee  Coieridue  an<l  his  asso- 
ciates to  attend  llusi  meeting  upon  their  arrivui  in  New 
York  Citv. 

Richard  Vaiix,  of  I'hiladi  Iphia.  said: 

II  is  a  suljjeet  which  has  engaged  the  aUi  iUioii  of  this 
body,  as  I  know.  It  would  ]»e  extremely  gratifying  that  Lord 
Chief  Justice  Coleridge  an<l  his  as^sociates  should  be  our 
pruests  at  the  dinner  on  Friday  night.  To  acconiplisli  that 
ro<juii'e>  nioiv  than  the  simple  sendinir  of  an  invitation  to 
be  piesenl;  and  it  has  occurred  to  nie^  though  I  do  not  feel 
a.s  if  1  were  yet  ready  to  formulate  the  proposition,  that  the 
ap[Knntnient  of  some  committee,  who  should,  before  the 
flinncr,  visit  New  York,  or  at  least  send  their  message, 
\v«»uld  he  the  rijjht  way  to  do  it.  I  woidd  suixirest  flint  this 
Diatter  lay  over  till  to-niorrow  uiurning,  when  it  can  be 
jait  io  the  proper  fonn. 

K.  F.  I>ullard.  of  X«  \v  ^'o^k.  >aid: 

1  would  \entui-e  to  .suggest  that  this  subject  be  referred 
to  tlie  Executive  Committee.  The  gentlemen  in  question 
are  not  expected  to  arrive  before  Friday,  by  which  time 

ai  J  augenients  Ciin  l>e  made  for  ia  om]>t  telegrat>hic  coin- 
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munication.  should  the  steamship  arrive.    It  may  he  very 

I'rojKT  tor  iliv  J-Lx(  (.  u{i\'t  (  nnniiittet'  to  <«'cnr('  soim*  aj>pro- 
prijit<_*  action  for  the  A^i^ociatiull.     1  thvreturc  move  ai>  a 
substitute,  that  the  resolution  be  referretl  to  the  Executive 
Committee,  with  power  to  act. 
The  substitute  was  accepted.  - 

Edward  Otis  1  link  lev,  the  8ecretarv,  said  that  the  Ex- 
ecutive  Committee  had  already  .had  the  matter  tinder 

coi>sirleratioii.  ami  lunl  sriit  a  t'onnal   iiivitaiioii  to  Lord 
Coh^iil^e  to  ailt'ud  thi.s  meeting,  <ome  tiuie  ago. 
The  resolution  was  a<lopted. 

Robert  <1.  Street,  of  Texas,  then  rea<l  a  ]»a|»fT  <»n  "How 
far  Considerations  of  Pubhc  Pulicv  mav  cuter  into  Judicial 
Decisions."   {See  Appendix,) 

Suvjiiour  D.  Thonijison,  of  Missouri,  read  a  }>aper  on 
"The  Abuses  of  the  Writ  of  Habeas  Corpus."  {See  Ap- 
pendix,) 

m 

After  a  brief  discussion  as  to  the  announcement  of  4i  dis- 
cussion upon  the  subjects  suggested  by  the  i)apers  read,  and 
as  to  the  pi  'i^riety  of  so  doing  that  evening,  it  was  moved 

and  adnpterl  that  the  (li>(  Us>iun  be  pastponed  to  tlie  next 
dav  s  .si's-riun  ut  ten  u  clock. 


TTiursihy,  AurjuM  23,  1SS3. 

The  meeting  was  called  to  order  by  the  President,  at 
ten  o'clock  A.  M. 

The  President  said: 

According  to  the  programme  prepared,  the  ftrst  business 
in  order  this  morning  is  the  reading  of  the  paper  by  Mr. 
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Shirley.  I  will  amiouiiee  uow,  in  orAev  that  it  may  be 
undentood,  u»l««w  the  AsttoeiAtion  otherwiR'  tlirwt,  that  the 
next  buiiiin-^!;  in  (.r«lf  n  :iiu  i  the  reading  of  Mr.  Shirley's 
paper,  will  In-  tin  (list  u>>i<in  of  the  |)aiier8  read  ytntcrday, 

a?  wt  ll  a>  that  to  \k-  ivail  tliis  inoniing. 

E<hv;ii-<1  Otis  Iliiiklev  .<ai»l : 

It  hii«  boon  usual  t<>  innkv  n  si»»'»  ijil  aiinouiH  t-tiH  iit  <»f  the 
iiaiia>  of  the  »lelegates  oi  the  stnto  Ikir  Jisnfocianoii  who  ai-e 
paj4-iit.    They  aiv  as  follows: 

Akbumu,  Cicorgc  F.  Muuro. 

Tennessee,  John  M.  Gaut  and  fi.  D.  Frayaer. 

Misaouri,  John  L.  Thomas  and  Gardiner  Lathrop. 

Joba  M.  Shirley,  of  New  Hampshire,  then  read  a  ])a|ier 
on  "The  Future  of  our  Profeisiion.''  {See  Appendix.) 

Jadge  Poland  presented,  by  lustruction  of  the  General 
Council,  several  names  for  membership. 
{ike  IM  o/  Memben  Eiected.) 

The  President  said : 

':ssion  is  now  in  order  upon  the  varitms  pajters  that 
have  been  read. 

Richanl  Vaux.  of  IVmisylvaiiia.  said: 

The  Phihiih'lpliia  I.;nv  Ass<niatioii.  hist  wiiitor.  took  up 
the  c(>i!-;i(]rraf i< '1!  '»t'"ihi-  ] tiMpriM -I  ni"t<  of  ( 'on'_nvss  relieving 
the  j>rea>ure  of  l>u^iiies>  in  the  leiietal  nuu  ls  of  the  I'nif^rl 
States.  That  suhjet  t  was  referred  to  a  coniniittee.  It  sj)eiit 
a  very  long  time  iu  the  consideration  of  the  subject,  and 
made  a  report,  which  was  adopted  by  the  A.ssociation ; 
▼hereupon  the  Law  Association  passed  a  resolution  direct- 
ing the  committee  to  lay  this  report  befora  the  Bar  Asso- 
ciatiou  of  the  United  State,«f.  I  ask  rmission  to  present 
the  r*  port  together  with  a  resohitioii.  1  now  move  that 
thes*'  jiaj  ♦  r-  he  laid  on  the  table. 

T Lei-b  being  uo  objeytions,  it  was  so  ordeml. 
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E.  F.  Bullard,  of  Xow  York : 

I  move  that  Mr.  Vaux  s  report  he  now  rea*l  for  in- 

forinatiuu. 

^fr.  Vaux : 

1  oHi-r  no  iv«tliition  ii<>\v  lor  the  (.•(Hisi<li'ralion  of  the 
A'^HJciation.  1  -tale  tliat  tIk'  a(r<»Mi|niiiyiiig  rejjort,  pre- 
sented to  the  Law  As,<ocitttion  of  Philadelphia,  was  adopted 
hy  it:  and  the  AssfKiation  thereu}X)n  instructed  the  com- 
mitter t<i  take  the  iieee^sarv  ste|>>  to  it-  foport  before 
the  AiiK  ricaa  liar  As-uciation,  at  Annual  Meeting  at 
Saratoga. 

Mr.  Bullard :  1  would  like  to  hear  it  read. 
Mr.  \  aux:  It  would  lake  loo  much  linie  now. 

Mr.  Vaux'si  resolution  wa.-?  atiopted. 
William  P.  Wells,  uf  Mieliiiran: 

It  seems  to  me  that  a  very  important  and  interesting 
portion  of  the  admirable  paper  by  Mr.  Shirley,  which  lias 
just  been  read,  wa.*?  that  which  related  to  the  dispatch  of 

busines-.  by  the  triVmnal^  of  la>t  re>(»rt.  I  think  members 
of  the  r>ar  tVom  every  state  can  speak  feelingly  ii[>on  tins 
f<ubjeet.  It  is  no  disparagement  of,  or  criticism  ui)on.  the 
tribunals  to  t«ay  that  the  increa^rc  of  business,  which  im- 
poses upon  them  the  duty  of  deciding  so  many  case?^. 
renders  it  alinosi  au  iiii{»n^sibility  for  them  to  dispose  of 
busine-s  ^  ith  a  due  regar<l  to  the  rights  of  -uiiur:?  aiid 
the  establk^hed  principles  of  law.  Notwithstanding  this,  it 
cannot  be  forgotten  that  the  courts  exi.<t  that  causes  may  be 
tried;  and  that  causes  <*annot  be  prn]>erly  a«ljudged  unless 
they  are  j>r<»j)erly  heard  and  considered.  Now,  there 
are  two  conse^ueju-e^  w  hieli  re-nlt  from  this  disposition  of 
judges  to  hasten  the  dis^xjsal  of  busines?s  on  the  docket. 
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&ithefir«t  j.liico.  it."^  cllV-rt  u|)on*tlie  rij^lits  of  i-nrtics  iiit«  r- 
e^tel  injurious;  in  tlit;  secoutl  pluci?,  not  only  tril»nniil>^ 
K'Sf  "-ii'lil  of  th«'  |i|-inoi})lrs  of  <lrri>iuiJ.  ii-^  (lio  <:vfu\  (A(\vvl 
whirl)  they  aro  t(»  ktip  Keforc  thfiii.  \>n\  they  ure  led  to 
iinlr.lp'  a  <lisjM»sitiun  to  ahritlfjc  oral  ar^riiniciif . 

There  arc  states,  uithiu  luy  uwn  knowledge,  where  ju<lges 
have  exhibited  marked  aiixiety  ta  liave  suitoiv  jtabmtt  their 
caa8e»  upon  printed  briefs  only ;  and  as  to  mvh  judges,  the 
truth  is,  as  suggested  by  Mr.  Shirley,  tliat  they  have  not 
time  to  read  the  papers  when  so  sii)>niitt<  »l. 

The  consernKiice  of  this  i.-j  that  when  the  iwe  eonus  to 
k'  (ijiisifh  red  hv  the  lonrt,  no  oral  nr^runient  has  l.rtMi 
hear"!  niifl  nfTfn  the  jaintei!  hrief  is  i»ot  read.  Thus  it 
has  n.jm  u>  (ius-  iliat  uianv  eourts  have  fort."»(tt<n  that  the 
pnifosioii  of  advocacy  exisls  in  onler  iluu  j.artiei<  drawn 
into  litigation  ma}'  be  heard  in  court  througli  their  counsel. 
For  my  part,  I  shall  be  very  glad  to  have  Mr.  SIiirle}''s 
paper  printed,  and  our  Hecretar}'  should  take  the  liberty  of 
sending  it  with  marked  passages  to  the  chief  justice  of 
even*  state  in  this  Union.  There  is  one  notahle  exerj.tion 
ii)  ihis  respei-t:  that  is,  the  Suj»ren)e  ('ouri  of  the  I'uited 
States.  Notwithstan<lin^f  that  the  court  i-  overl>urdt  iied ; 
uotwithstandiii;:  that  it  is  constantly  pressed  hy  the  pojiular 
semimeni  of  the  emintry.  it  is  to  tlie  ht»nor  of  thai  court 
that  it  listens  patiently,  that  it  disposes  of  cauijies  with  de- 
libenttiou,  and  that  it  takes  the  responsibility  of  a  long 
time  to  consider  the  causes,  acfter  a  hearing  in  which  full 
and  patient  consideration  is  given  to  the  arguments  of 
foniiMd.  Who  that  lias  stood  in  that  prejscnce  can  ever 
ff'i-get  the  gracious  and  benignant  ].alicnce  of  hearing 
exhiliitid  hy  such  judges  n-  Tiitiey  and  Nelson  and<'urti-, 
and  (>ih(rs  who  might  hv  i  ^iiiied!- — tliat  [>aticnce  ol  In  ar- 
iiig  which  Lord  Bacon  connnends  as  among  the  highest 
qualities  of  a  gootl  judge. 
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This  18  a  subject  to  be  emphasized  by  this  As<j90ciation. 
I  can  POO  but  one  isane  of  this  over-burdening  <^if  the  dockets 
ol  ^tau•^:  tlusi-  jn'riodual  c»]»structions  must  bf  lelicvid  by 
the  tistablishiiieiit  ot  tcniponiry  coiniuijssious.  Then  tiiere 
is  a  problem  in  resi^ect  to  constituted  tribunals,  such  as 
the  Supreme  Court  of  the  United  States,  which  cannot  l)e 
«li<|)nsi«l  of  Upon  any  lia-ty  ((m.-ideration.  1  concludf^ 
1  Utpm.  1)V  >ayinir  ibat  tliat  portion  of  tlie  aiMivj-.-  <>i 
Mr.  Shirley  <jught  to  receive  the  hearty  appreciation  of 
this  Association. 

111  reference  to  the  jmjMr  i.ad  by  Ro1)ert  G.  Street,  of 
'lexiiis,  uu  '*  1  low  far  Considerations  of  i'ubiic  Policy  may 
enter  into  Judicial  Decisions," 

Charles  C.  Bonney,  of  Illinois,  said : 

Believing.  a>  I  do,  that  the  doctrine  of  Judicial  Supremacy  . 
is  ibc  i<)<  k  t'ji  which  constiluiiunal  government  iv-i-.  a  sense 
of  duly  <  (.  11  ^trains  me  to  protest  against  any  attempt,  in  a 
body  of  which  I  am  a"  member,  to  impair  that  foundation- 
stone  of  the  superb  superstructure  that  rests  upon  it  Let 
me  therefore  «levote  the  few  moments  allowed  by  the  rules  of 
the  Associaiii.»ii,  to  an  exaniiiiati(-ii  of  the  nature  and  extent 
of  the  judicial  power,  and  of  what  1  conceive  to  be  tlie  funda- 
mental error  of  the  learned  essayist's  position.  It  is  one  of 
the  charms  of  our  profession  that  we  are  trained  to  distin- 
guish between  men  and  principles,  and  with  onh'  the  kind- 
Jit>i  feelings  towards  tlie  man,  wage  the  most  vig«'r<>u< 
0]>position  to  the  measure  he  suppoits,  I,  therefore,  with 
great  pleasure,  pay  the  tribute  of  my  admiration  for  the 
learning  and  ability  disi^layed  in  the  paj^er  under  con- 
sideration, wliile  1  dissent  in  ioto  from  the  conclusions 
reached. 

I  think  we  will  all  agree  that  the  application  of  the  law  to 
a  state  of  facts,  for  the  determination  of  a  controversy,  is  a 
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pure  judicial  function :  and  that  it  is  indisiiensablc  to  the 

proper  exeroisf  of  that  futu  tion.  that  the  court  shalJ  exAmine 
tlio  law,  ami  nho  tiio  (.ontrnot.  it'  tho  iirorotiliii^^  rc>t  \ipoii  an 
ajrix-cimMil.  ill  order  to  ascertain  an<J  < Km  hire  their  iin  aninii. 
Ilinn'  the  (.•(->n?tru<'tion  and  intiri>rftalion  ot  nnd 
docuuiculi,  and  the  deliniliuii  of  (iieir  terms,  and  meaning, 
is  stmtly  atid  «'holIy  within  the  jadicial  province,  ami  in* 
heres  in  the  very  nature  of  the  judicial  pou-er.  I^t  us  noir 
take  another  step.  All  the  judicial  powen:  are  granted  to. 
aod  wholly  vcsterl  in  the  one  Supreme  Court,  and  such  courtiii 
inferior  thereto  as  the  Congress  may  e-tahli<h.  No  such 
fHiwers  are  reserved,  no  exception  is  made;  hence  we  must 
(•*'nc]ude  that  no  power  of  final  <  t)nstniction,  interpretation, 
and  definition  has  been  j;iven  to  the  executive  antl  hgisla- 
livc  dejuirtmentj*.  Thai  power,  so  wiioUy  conferred  U]>on 
the  judiciary,  must  he  exercised  by  them  for  all  departments 
and  agencies  of  the  government.  Executive  and  political 
officem  may,  in  the  first  instance^and.  indeed,  must — form 
opinions  of  their  powers  and  duties  in  relation  to  the  matters 
U[K>n  which  they  are  called  to  act  :  hut  they  have  no  juris- 
diction and  authority  finally  to  determine  the  extent  and 
limits  of  their  [)Owers  under  the  Constitntion.  The  suja-eme 
and  final  authority  so  t<>  decide  is  veslnl  lu  llie  courts,  ami, 
when  exertisied.  binds  aii  ilie  agencies  of  the  government. 
The  President  and  Congreaa  are  bound  by  their  official  oatlis 
to  support  and  uphold  the  Constitution  of  the  United  States. 
What  that  Constitution  requires  can  be  conclusively  deter- 
mined only  by  the  judicial  tribunals.  If  this  \vere  not  the 
law.  we  should  have  the  strange  si>ectacle  of  the  purse  and 
ilie  sword  determining  for  themselves  the  extent  of  their  oh- 
lii:iitions  and  their  powers.  \\'hrit  patriotic  executive  or 
lejd-'lator  would  wish  it  so?  ^\  ho  would  not  rather  desire 
to  have  !>ome  disinterested  and  impartial  arbiter  discharge 
tbat  solemn  resiponsibility? 
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The  theory  of  co-ordinate  departments  of  government  is 

« 

well  ftioujjh  in  ii^  projx  r  pljiee  ;  hut  it  givc>«  no  just  warrant 
for  tli«'  claim  tliat  any  (Ifparlnicnt  can  ]n'0|K'rly  cxfrcise 
any  power  committAid  to  another — wliidi  is  ihe  pncisi'  [M)iut 
under  discussion — ^the  ex|>osition  of  the  Constitution  and  of 
statutes  enacted  under  it  heing  judicial  in,  its  very  nature, 
and  granted,  with  all  other  judicial  powers,  to  the  courts 
by  tlio  ex|>re>s  terms  of  tlie  (  »tii>iiimion. 

But,  for  greater  certainty,  let  us  inquire  wliat  is  the  nature 
of  legislative  autliority.  It  did  not  create  human  society, 
nor  did  it  make  the  fundamental  rules  of  jurisprudence. 
Both  existed  before  tlie  Kjirislative  department  f»f  frovem-' 
uj<*nt  Ava^  organizi'd.  Few  of  tbe  rules  thai  re^^ailate  buman 
conduct  were  framed  by  the  le^rislative  hands.  The  <:reat 
body  of  them  were  evolved  from  the  experience  of  mankind, 
in  the  progress  and  development  of  civilization.  Some  have 
been  added,  ;iii<l  many  iimditied  l>v  leirislative  enactment. 

The  exercise  ut  pure  political  power  is  the  chief  duty  of 
legislative  bodies.  This  includes  municipal  cori)orations, 
elections,  revenues,  and  appropriations.  But  they  have  also 
the  power  to  establish  new  rules  for  future  cases.  They  have 
not  the  authority  to  <leclarc  wlwA  ilu  law  is.  That  is  a  judicial 
function.  We  are  apt  to  ft>ri:ct  bow  small  u  part  of  tbe  whole 
body  of  exif<ting  law  we  owe  to  legislation.  1-et  a  single  illus- 
tration suffice.  1  heard  a  learned  judge  say  of  his  court,  that 
if  the  legislature  should  re|H*al  every  statute  regulating  its 
prorrfdim:^.  lie  c<»uld  nevertheless  ^o  on,  under  tlie  eonsti- 
tutional  <:rant  of  juri.sdictiun  and  ilie  practice  of  tlie  common 
law.  and  administer  com]>lete  justice  in  all  cases  within  the 
grant  of  the  Constitution, 

Deriving  our  jurisprudence  largely  from  the  mother  coun- 
try, we  >unieiinit  -  overlook  diU'erenee--  whieh  are  fundamental. 
The  doctrine  of  parliamentary  omnij»otence  is  radically  dif- 
ferent from  the  American  principle  of  separate  and  distinct 
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departments  of  power.  The  Briti-li  Parliament  may.  it  is 
claimed,  change  the  succession  of  the  crown,  and  by  its 
House  of  Lords  it  exercises  the  judicial  authority  of  last 

resort,  iiut  nndt  r  tlie  American  s\>ti'ni.  tlu'  IcLiislativi'. 
exi'cutive.  an<l  judicial  d('i>artiiientj?  ui  power  arc  ^icpaiattnl 
by  tixed  and  permanent  barriers,  that  cannot  be  pas^^ed  with- 
out usurpation.  The  American  Constitution  is  a  new  thing 
in  practical  government.  Its  unity  and  int<  i:nty  are  niain- 
taine<l  by  tlic  jiKficial  buprcmaey  it  creates,  and  caiinui  oilicr- 
wise  be  perpetuated.  ,  / 

We  are  apt  to  overlook  the  inherent  powers  of  the  judici*- 
aiy,  and  to  forget  that  **  the  court  of  equity  is  a  fountain  of 
remeflies;"  and  that  while  it  has  no  authoritv  to  create  new 
rigliu^,  it  lia.s  jurisdictitui  to  rccooni/A'  and  cntnrcc  all  that 
arc  regarded  as  axivh,  and,  in  laniruage  ancient  and  eloquent, 
"  will  not  sutler  a  right  to  be  without  a  remedy." 

The  fundamental  principle  of  our  government  is  that  the 
people,  by  tlieir  ( onstitute*!  agencies,  mny  make  wliat  con- 
>'ituiions  and  lau>  ihey  will;  but  that,  liaving  made  them, 
the  people  must  obey  ihciii  while  they  stand.  Thus  the  law 
is  sovereign.  No  majority  may  rightfully  disregard  it.  A 
child  may  invoke  its  protection  against  a  multitude.  The 
liherty  ot"  constitutional  ^x>\  ei nincnt  is  not  the  lil»erty  to 
uboy  or  disobey  the  laws  according  Xo  jK  isunal  or  oliiciai 
pleasure  or  opinion:  but  it  is  the  freedom  to  participate  in 
making  them  ;  to  act  within. the  established  limits;  to  change 
them  in  !•  uit  imate  ways ;  and  to  enjoy  the  exercise  of  thought 
and  ci^nscience.  unrestrained  In*  human  authoritv. 

Two  radically  ditlerent  views  ol'  tlie  judicial  de]>artmciit 
of  the  government  are  presented.  One  regards  the  courts  as 
created  to  settle  controversies  between  individuals,  and  as 
practically  excluded  from  participation  in  ]niblic  nft'airs: 
the  other  deems  the  c.>iabli>linient  ol"  a  supreme  jiiilu  lal  au- 
thority, exalted  above  the  control  of  political  agencies,  us?  the 
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c'n>wning  c'xcfllence  of  our  sy^toui,  without  which  it  could 
not  long  endure,  but  with  which  it  may  contemplate  the 
coming  centuries  without  fear. 

It  is  rather  to  the  natural  growth  and  development  of 
jurisprudeiKv,  thuii  to  the  lepslative  authority,  iliai  we 
should  look  for  the  new  rules  that  new  eniergeneie>  may 
require.  The  doctrine  o^'  judicial  evolution  is  fundamental 
to  the  common  law,  as  well  as  firmly  established  by  modem 
decii<ion.  It  in  one  of  the  boasted  excellencies  of  the  common 
law.  that  it  n-l  ipts  it<i*lf  by  needful  rhanges  and  eidarge- 
ment**  to  new  conditions  as  they  arise;  and  I  do  not  hesitate 
to  declare  that  it  is  the  fault  of  the  courts,  if  needless  techni- 
calities are  retained  after  the  reason  for  which  thev  were 
invented  has  ceased  to  exist.  The  doctrine  of  judicial  evolu- 
ti(»n  is  clearly  recogni/Ad  by  the  .Su}>reme  (."ourt  oi  the  United 
States,  iu  holding  that  the  power  "to  regulate  commerce" 
extends  to  the  telegra]>h  and  other  agencies  not  dretiraed  of 
when  the  Constitution  was  formed.  The  learned  essayist 
referred  to  Jellersnn's  dogma  that  words  are  to  be  under- 
stood in  the  m  h.-c  thevl>ore  when  thev  were  used.  But  thus 
state<i,  this  rule  is  a  heresy,  as  well  as  a  dogma,  for  it  states 
but  half  a  truth.  The  Constitution  was  made,  not  for  the 
presient.  but  for  all  the  future,  whether  near  or  remote.  If 
the  illustrious  men  who  formed  it  had  been  asked  the  ques- 
tion, tilt  \  Would  have  declared  Avith  one  voice  that  thev  were 
building  for  a  great  posterity,  and  that  the  words  they  used 
were  inten<lcd  to  expand  with  the  growth  and  development 
of  the  country,  and  to  meet  new  conditions  and  emergencies 
a>  they  m:L:iii  occur.  This  is  judicial  evolution.  Aiiiend- 
meiitJi  to  liu'  C  onslitutiun,  and  new  sitatuios  have,  indeed, 
been  required,  to  rej)eal  provir<ions  no  longer  needed,  and  to 
confer  new  rights  and  privileges.  Such  improvements  are 
within  the  legislative  domain:  for,  as  I  have  already  said, 
the  courts  have  lio  power  to  confer  new  rights  and  privileges. 
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Their  authority  is  limited  to  the  protection  aiid  enforcement 
of  such  as  exist. 
We  have  listened  to  severe  censures  of  judjore-made  law  and 

judicial  leirislatioii.  ^\  hat  i-  iliv  iiHaiiiniz  <A'  those  tonns? 
Jndgo-mude  law  consists  oi  judicial  i'Xpu?itioii-  "f  the  various 
doctrines  of  jurisprudence  a.s  found  in,  and  illustrated  by 
adjudged  cases.  Of  this  there  is  fortunately  very  much. 
Judicial  legislation  consists  of  arbitrary  rules,  not  exiting 
•  in  the  naUirc  of  the  r<  lati(.ii>  iuvulved.  Init  asserted  an<l  ap- 
plied by  the  court  wiihoui  warrant  of  principle  or  of  law. 
Of  this  there  is  fortunately  very  little.  Of  judge-made  law, 
the  text-books  on  commercial  law,  the  law  of  contracts,  the 
law  of  common  carriers,  the  law  of  evidence,  muI,  without 
enuiuerating  other  branches,  the  Jurisprudence.  pUa«lin«iS, 
and  practice  of  equity,  lar<:ely  consis>t.  We  owe  little  in  all 
these  departments  to  legislative  enactment.  They  are  the 
result  of  the  evolution  and  development  of  the  law  under 
judicial  exposition.  This  is  even  more  true  of  constitutional 
law.  The  human  intellect  has  never  reared  a  iJol>ler  edifice  ^ 
than  the  American  system  of  constitutional  jurisprudence. 
It  has  risen  under  the  hands  of  its  master-builders,  with  a 
harmony,  strength,  and  beauty  as  fascinating  to  the  lawyer 
and  ihe  judge  a.s  is  the  matchless  Cathedral  of  Milan  to  the 
eye  of  an  architect  or  a  poet.  But  other  sul'jccts  press  for 
time  and  hearing,  and  I  must  close.  If  I  have  spoken 
earnestly,  it  is  because  my  words  have  come  from  my  lieart, 
and  because  I  believe  that  the  question  to  wliicli  I  sjieak  is 
vital  to  the  best  interests  of  this  couuliy.  1  close  with  a 
repetition  of  the  noble  tribute  of  tlie  President  s  Address  to 
that  greatest  expounder  of  the  Constitution,  John  Mar^shalL 
We  cannot  match  his  judicial  expositions  of  the  great  powers 
of  government,  by  any  chapter  of  legislative  achievement. 
The  only  legislative  ad  wortliy  to  stand  in  ''fame's  ]»rou<l 
temple"  side  by  side  with  those  expo.sitions,  is  the  famous 
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♦  Mdiiiinu-c  of  17S1>.  l)istiiigui>hL»l  a  tar-reaching  aiiJ 
almost  ^juperlmniaii  sagiK  ity.  that  at  t  «*f  legislation  deserves 
to  rank  with  the  Dwlaration  of  Independence  and  the 
national  Conxtitution. 

For  the  reasons  thus  briellv  iriven,  I  nuist  dissent  from 
the  argument  of  our  U-arned  brother,  that  the  h-gislaUxe 
•  and  executive  departments  of  the  government  have  the 
right  to  determine  for  tliom5*elves  the  extent  of  their  powers 
and  duties  under  (he  Constitution,  and  must  hold  that  tho^e 
dr|Miin)i  nts  are,  and  of  right  ought  to  he,  liound  and  eon- 
cluded  hy  the  judgments  of  the  judiciary  ou  ail  questions 
of  constitutionaf  authoritv. 

Let  us  encouragOi  rather  than  retard,  the  work  of  judicial 
evohition.  Let  us  acknowledge  and  honor,  rather  than 
d<.crs  an«i  sei-k  to  reniM\r.  that  iioldeu  erown  of  coustilu- 
tional  goverumeut,  JiDiCiAL  btPiiKMAcv. 

E,  F.  Bullard,  of  New  York,  said : 

To-day  we  have  upon  our  statute-books  in  this  state,  a 
law  which  alU>ws  a  man  wortli  a  million  dollars  in  pu-unal 
pi  operty,  ut  his  death,  to  deprive  his  family,  by  will,  of  every 
dollar;  and  there  is  no  power  in  the  courts  to  comfiel  liis 
estate  to  support  the  M'idow,  exci  pt  for  a  paltry  sum  of 
a  few  thousand  dollars.  Great  reforms,  such  as  are  here 
needed,  are  only  made  by  tlie  }»e(»})le.  Our  written  o<»nsii- 
tutiniH  restrain  the  legislative  power  within  eertaiu  limits, 
au<l  to  that  extent  the  legislature  is  bound.  If  they  transcend 
tliosc  limits,  of  eourse  the  Su]>reme  Court  of  the  state  or  of  the 
United  States.  })assing  vijHin  those  acts,  ])roperly  and  legally 
nullify  them.  Therefore  ii  seems  to  me  both  parties  are  in 
one  sense  right,  and  yet  both  parties  wrong.  I  cannot  admit 
but  that  the  courts  must  necessarily  become  evolutionized 
to  some  extend.  They  must  follow  the  will  of  the  p.  -  pie, 
so  far  a.s  requires  their  coubtruetion  to  follow  public  seiiti- 
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mcnt.  The  ( "iicuil  Court  of  courso  makes  its  final  decision 
and  niiUilie«  a  law.  We  cannot  help  ourselves  except  by 
revolution  or  impeachment,  and  that  court  may  go  so  far 
in  sustaining  monopolies  and  corporations  as  to  call  upon 
its  head  the  anger  of  the  people  through  its  repn^sentatives 
in  Conjjjress.  In  the  eaye  of  Kill'niirn,  where  t  uugreod 
claimed  to  iiave  the  right  to  examine  him  for  the  purpose 
of  burrowing  out  corruption,  by  a  unanimous  vote,  he  was 
imprisoned  for  refasing  to  act  as  that  body  had  directed; 
yet  the  Supreme  Court,  by  a  majority  vote,  decided  that 
Congrv>.s  iiad  no  poucr  lo  inij>ii.-t>n  a  uian  for  refusing  to 
speak  and  unfold  corruption.  If  Congress  had  a.sserted  its 
dignity,  it  would  have  said  to  the  Supreme  Court,  "  We  are 
supreme  on  that  question,^'  and  the  Supreme  Court  would 
Lave  liad  to  yiehl. 

N.  \\\  I.add,  of  Massachusi  tts : 

Mr.  Fresidentf—It  is  not  alone  through  the  legislative 
branch  of  the  government  that  the  people  arc  able  to  ex- 
press their  will.  They  can  also  speak  through  the  Consti- 
tuT  i-  .11  of  the  United  States  and  ihe  constitutions  of  the  several 
states.  There  are  those  two  ways  in  which  they  can  make 
themi^elves  heard,  and  in  which  they  can  have  a  voice  in 
the  conduct  of  their  government.  Therefore  it  is  true  that 
the  people  are  supicine.  All  the  \'nvnis  of  govei  iinn  nt. 
the  de]»artments  of  the  government,  are  subject  to  thejr 
control.  I  agree  in  the  main  with  the  gentleman  from 
Illinois  on  this  question.  It  is  true  that  the  courts  are  to 
interpret  the  law;  they  are  to  interpret  the  Constitution; 
thcv  are  to  say  what  the  law  really  is:  but  they  are  in 
no  sense  to  make  the  law.  And  it  is  true  thai  we  should 
go  to  the  discussion  in  the  enacting  of  any  law  or  the 
adoption  of  any  constitutional  provision  which  the  courts 
are  called  upon  to  interpret,  to  find  out  what  was  really 
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intended.   I  do  not  understand  the  gentleman  from  Illinois 

as  controvi'i'tiug  that  jxjsition  in  tlie  least.  He  distinctly 
said  that  ii  the  founders  of  our  Coustitution  had  been  a:<ki^ 
whether  they  wanted  to  institute  a  system  which  should 
govern  a  growing  country,  or  to  introduce  a  system  which 
should  be  narrow  and  contracted,  they  would  unanimously 
decide  for  the  foiiner. 

And,  Mr.  Tresidcnt,  it  is  one  of  tlio  rules  of  interpretation 
well  known  to  all  courts  of  justice,  that  the  purpose  of 
the  instrument  which  is  being  construed  is  not  to  be  for- 
gotten. We  are  to  consider  that  purpose,  and  I  take  it  upon 
myself  to  say  tlmt  that  is  one  of  th(^  most  importaiii  rules 
of  interpretation,  and  one  which,  i  think,  may  well  govern 
all  other  rules  of  interpretation.  What  was  the  purpose 
of  that  instrument  which  was  in  the  minds  of  the  framers 
of  our  Constitution,  and  which  is  in  the  mind  of  the  framer 
of  every  constitution  throu«.;hout  our  country,  and  in  the 
minds  of  tiie  members  of  every  convention  which  is  (  ailed 
to  make  amendments  to  those  constitutions?  The  thing 
that  is  in  their  minds  is,  What  shall  be  the  future  of  this 
country  and  of  the  state  for  which  thoy  are  legislating? 
And  that  is  the  rule,  it  seems  to  me,  which  is  to  prevail 
in  the  interpretation  of  our  Constitution;  and  that,  as  I 
understand  the  gentleman  from  Illinois,  is  his  meaning. 
They  were  legislating  for  this  broad  country,  destined  to 
be  filled  by  millions  of  people,  and  1  trust  tliat  they 
had  minds  which  were  capable  of  comprehending  that 
situation. 

Robert  G.  Street,  of  Texas: 

The  e^entleman  from  Illinois  has  entered  liis  *'  |)rote,>i!l 
against  the  views  presented  in  the  tliesis  I  liad  the  lienor 
to  submit  yesterday  ;  and,^  while  not  proposing  myself, 
unless  there  should  be  further  occasion,  to  engage  in  ex- 
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teude<l  Hrgmuiiiit  U»  ftU^taiu  those  viewj^,  I  wisli  lo  rulurn 
my  sincere  thanks  for  the  fair  and  kindly  spirit  which  dis- 
tinguished his  remarks.  It  shows  upon  his  part  an  appre- 
ciation of  the  spirit  in  which  the  article  was  framed:  one 
of  ])liilosophical  inquiry  after  the  truth  of  a  ^reat  question. 
The  first  sentence  of  the  gentleman  indicates  the  lunda- 
mentiil  ditference  that  exists  between  our  views.  It  was, 
''My  belief  in  judicial  supremacy  constrains  me  to  protest 
against  the  views,"  etc.  In  response  to  that — and  these 
two  expressions  will  outline  all  tliu  Jittiprence  that  exists 
between  us  —  I  say  that  niy  belief  in  the  co-ordination 
of  tlie  three  departments,  the  executive,  legislative,  and 
judicial — that  they  are  equal  and  independent  of  each 
other — constrains  me  to  the  views  expressed  in  the  i>aper 
I  have  read. 

We  each,  no  doubt,  enjoy  the  felicity  of  believing  that 
our  respective  views  are  those  which,  under  the  Constitu- 
tion, will  best  ''promote  the  general  welfare  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity." 

It  seems  to  me,  Mr.  President,  that  while  the  gentlLinau 
has  eloquently  dwelt  upon  the  evolution  of  the  law  as  pro- 
ductive of  all  that  is  beneficial  in  it,  that  it  is  to  my  side  of 
this  discussion  that  that  argument  belongs.  I  have  proposed, 
sir.  an  argument  against  building  lip,  by  judicial  decision, 
a  (  liincsi^  wall  again.st  the  progrt^.^  ol  this  ciiuutry  in  the 
development  of  the  science  of  republican  government.  It 
is  I  who  say  that  the  constitutional  power  of  Congress,  in 
the  election  of  "appropriate  means"  to  carry  out  vested 
f)0wers,  is  ela.'itic  and  expansive,  and  tliai  interpreta- 
tion that  is  placed  upon  what  constitutes  *'  appiopriate 
means"  by  a  single  department  of  the  government — ^and 
that  the  one  which,  from  the  nature  of  the  question,  know.^ 
less  about  it  than  either  of  the  others— ought  not  to  pre- 
clude ua,  but  that  this  power  should  be  subject  to  thuse 
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methods  of  oonstructioii  which  Alone  would  eimble  us  to 
adapt      *  \.  1  :>e  to  chnnged  cojiditions  and  ciministnium 

Atnl         I  ■.iipl.  tM.'i'i'l  1"       lA  nhi!:,)!i ,  if  iic.(   in  law.  in 
srji'lh-i'.     It   >  llir  vi  rv  iil'  iiiv  1 1  rjiiunr-i  1 1 .  i 

tliink  ilir  |M|i(r'  w  .\]  si'iAi'.  |Hrli;i|,~.,  -(.111.'  'i-rlnl  i.Hsrp"-'", 
ari'l  tht,"  vit,\v>,  >>(  lilt:  ^(-'iillt JiiiUi  «  .i{'j>.  ar  in  jiixla- 
position  with  my  own.  The  arfirle  is  iu»t  snl)niitted  as  an 
elaboratti  ex|)0:<ition,  but  a:*  a  .suggi;»tion,  fortified  by  some 
authority  aii<l  some  mat>c)ii,  and  Ix^fuUM^  I  thought  that 
these  wore  thiniy:.s  that  ought  not  to  l>e  allowed  to  perish 
in  tho  land. 

E'lw  :i  I '  I  <  >M  -  II  I  111.  I'  \  ,  i     M.'i  r\  i;i  in  I  : 

I  \:\\[  U'M  :i  W'l'l  "1  l^\<'  ^vI.a^  Mr  Slivrt  has  .siii<l  in 
(.h  l'i,.!!.-'.  ijl   1 1 u-      ni  l';-.  I  M  :ii'.  jj^kv-  thai   I  lUiJi  r-tiMxl  lo  liuVc 

been  advoonletl  in  hi-  ji nn  r.  When  Roger  B.  Taney,  in  the 
city  of  liaUiniotY.',  trie*l  thi'  hainxta  co?7>««  case  of  Merryfnan, 
and  sent  to  the  niat-shal  at  Kort  .VfcHenry  to  have  the  man 
before  liim,  that  justice  mijiht  bo  done  by  the  judiciary,  the 

i;i  r  hal  rt'<ur  i  ■  I  r  ii-  vi  r  that  he  was  prevented  by  the 
niilUiiry  foiv"  mI  i],,  I  hi;,  .l  St-sf^w  >vnv<-rn;npTi«  from  bringing 
liiiM  ii.i"  '■'■Ml'.    Tl  !■  I' ■  1 1  ii  .1 1  'r;i"',\-  .  ■(  1 1  \  i-r' 1 1   liis  ojiuiion,* 

I I  nl  I  -  1  M  ;  'il  1 1 1 .  i:  1  r  I  1  \M  I :  I  h  il ;  i  ;  I  M  ;i  t  n  .(it  if,  but  !  re- 
rin  111  ha  V  r  h<ai-i  it;- jx  niaii-.. .  "1  uiil  report  the  niiitlor 
lu  ilii-  |'r*»sidi'nl/*  W'e  all  know  tliat  ihc  writ  of  hab€€iti  corpus 
wu^*  suspL'hded  by  I  Ik-  txe<'Htive.  In  the  opini()ii  of  Taney, 
it  was  the  Ic;;i4ativu  dc]»]Ulinoiit  that  liad  tho  exclusive 
power  lo  siisjH>iid  I  lie  o|uTa(i«in  of  (hat  writ.  In  times  of 
wtir.  (Ik-  laws  nr.  -  n 

It  is  iin|M»ssihl*' (o  Cell  wljal  a  i  i  n  «t'  iiowor  and  delerm- 
iiiatifi!  'A-'"  !  .  Ml  a  cusv  !;  li"  ■  j  i  m-  ;i  l  a-r  of  noces-ity. 
What  Aii'livw  .JiH'ksuii  uuuiii  a:i  i'  il-in  uinl!  !- i-crtain  iMner- 
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gi'iicies,  ho  f^avo  vorv  vigoruu?  evidoiuvs  of.  \\  liai  utlu  r 
mvu  have  done  in  the  office  of  President,  wc  have  seen.  Our 
history  shows  it  The  executive,  then,  will  tjoractimcs  over- 
ride the  judiciary.  Why  ?  Because  of  some  »oec!»i  ty  which 
is  apparent  Now  let  us  turn  to  one  of  the  principles  of  the 
oonimon  law.  If  a  man  gCM  s  out  of  the  bcutcn  nnid  u|)on 
another  011111'?=  laii<l  adjoinhifr.  uitliout  ih'< c^sity.  it  is  a  tn->- 
j^^>a.*^;  but  if  th.'  roa»l  i?*  s<.»  olistnu  lcd  that  he  raiiiiot  ^'o  upon 
it,  111'  may  ha\c  a  way  of  mic'.->iiy  aroimd  it;  ilic  tn>|ia>.s  is 
]i*  rnii(t<'<i  a-i  of  necc-^-iiiy.  If  a  man  s  hoiiM'  i>  hiirnin^.  antl 
there  is  (lander  that  tJiu  coutiagrutioti  may  ^  xteml  Ix'vond  his 
own  [in >|H  rty,  certain  necessities  of  the  fire  <ii  i>at  tmcut  allow 
tbem  to  go  in  and  tear  the  housie  down.  There  are  extraor- 
diDAiy  occaidons  which  justify  the  executive  jiowcr  in  over- 
riding ail  law.  Now,  lawyor  tiiough  I  b<-.  an<l  (UsjiOsjihI  to 
<Jijire<  at»'  all  that  j^ort  of  thing,  1  one*-  tfrnk  hold  of  a  man, 
by  mjuiist  of  lii.s  mo  ther,  ami  pivvcntt'd  him  from  killiiij.,' 
hiiosA.lf.  Was  that  a  tn>j>ass?  Cinild  1  l>c  siii  (l  f.ir  ln>|<;i.<s 
ii^'iiiiist  the  jHTson".'  I  think  not.  Any  jury  wouhl  have 
acquitted  ine.  Tliut  is  the  principle  which  is  involved  so  far 
ss  the  executive  is  ooncenied.  Now,  so  far  as  the  judiciary 
is  concerned,  they  are  bound  to  .'«ay  whether  the  legislature 
has  done  right  or  wrong.  Then  the  legirtlaturc  are  bound 
tool>ev.  if  thcv  <  an  see  and  understand  it.  15ut  in  a  conflict 
between  the  jtulieiary  and  (la-  le^i-lativi'  de|)artment,  there 
is  no  appeal  exeept.  as  l'homa>-  .h  llerHUi  siid.  "  to  tlie  peojilc." 
And  lliat  is  the  ullimat<-  appeal  whenever  the  three  di  part- 
inents  are  arrayed  a;raitist  each  other.  The  trutli  i',  there 
must  be  some  balaueing,  .-Huue  ^dvin^j;  and  yieldinj^.  In  the 
friendship  of  two  men,  we  will  find  that  there  must  be  a  little 
aecommodation  between  them,  .so  as  to  avoid  trespa.«;:jing  upon 
questions  that  are  too  difliciUt  or  delicate.  It  has  been  fi&id 
that  the  quarrels  of  lovers  are  the  renewals  of  love.  \\'ell, 
then,  there  must  be  some  attempt.   IIow  can  you  find  the 
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strength  of  a  rope  until  you  ajrertain  by  certain  ways  how 
much  strain  it  will  bear?  So  the  strength  of  an  organization 
depends  upon  such  questions  as  that  The  questit>n  comes 
back  a^atn  as  to  which  of  the  three  is  right,  and  the  question 

is  one  oi'  inipossiblHty  of  sohition,  just  as  is  tliat  peculiar 
pn)l)lt'iii  ill  mathomatics,  What  is  the  result  when  an  ino- 
sistible  force  comes  in  contact  with  an  immovable  body? 
The  consequences  are,  it  is  said,  inevitable.  You  come  down 
to  the  i)eo|)le.  and  they  will  answer  you  the  question  which 
is  right.  Tlie  truth  is,  thai  tliere  arc  two  great  principles 
governing  us  all.  and  if  we  have  regard  to  them,  they  will 
ultimately  solve  them.  The  good  of  the  people  is  the  supreme 
♦  law.  Then  the  question  is  whether,  the  heart  being  rights 
the  head  is  right.  We  want  integrity  and  ability.  Very 
well.  Now.  vou  mav  use  anv  amount  ai  loice  or  exiuvssion 
of  will,  and  it  will  not  accomplish  anything  until  the  man's 
reason  is  attacked ;  and  then  he  will  quietly  submit,  as  he 
will  to  an  axiom  in  mathematics.  W'hen  the  result  comes, 
and  it  is  done  in  a  regular,  orderly,  reasonable  irielliod.  ilieu 
we  stan<l  and  submit.  I  theretore  agree  with  the  genileman 
from  Texas,  that  there  are  some  occasions  when  the  conflicts 
between  the  three  great  departments  are  not  to  be  solved  in  any 
other  way  than  that  each  one  must  do  what  it  thinks  right; 
then  if  they  disagree,  tiie  people  will  settle  their  quarrel. 

Stevenson  Burke,  of  Ohio: 

Mr.  President, — I  quite  agree  with  the  gentleman  from 
Illinois,  and  I  disagree  entirely  with  the  proposition  here 

advocated  by  some  gentlemen,  that  each  d«  partnient  of  our 
government  may  con.striie  the  ( "onstitution  conclusively  for 
itself.  In  my  judgment,  a  careful  reading  of  the  C^oustitu- 
tion  will  make  the  matter  in  dispute  very  plain. 

We  should  bear  in  mind  that  governments  existed  long 
before  our  I^Con.stitution.    Court-*,  legislatures,  and  exeeu- 
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tives  all  preceded  it.  The  framers  of  tlie  Constitution, 
recognizing  the  three  great  departments  of  government — 
the  executive,  legislative,  and  judicial — provided  in  the 
C6nstitution  that  the  executive  power  should  be  vested  in 
a  president;  that  the  judirial  power  .should  be  vested  in 
one  Supreme  Court  and  iu  sucli  inferior  courtf^  as  Con^n-ess 
should  from  time  to  time  establish ;  and  that  the  legislative 
power  should  be  vested  in  a  Senate  and  House  of  Repre- 
sentatives. 

The  people,  in  adof>ting  the  Coii.-tilutiun  as  the  supreme 
law  of  the  land,  did  not  undertake  to  create  anv  ik  w 
powers;  they  simply  provided  where  each  power  should 
reside.  Now,  let  me  ask' you,  as  lawyers,  what,  in  all  times 
past.  eonj?tituted  the  legislative  |»owerV  Was  it  anylldng 
else  except  the  power  to  make  laws?  In  countries  not 
governed  by  a  constitution,  the  legislative  power  undoubt- 
edly is  supreme ;  in  countries  like  ours,  governed  by  a  con- 
stitution, which  is  the  supreme  law  of  the  land,  the  legis- 
'  lative  power  is  unquestionably  liniittd  l»y  the  constitution. 

The  Constitution  proviiles  that  the  judicial  power  shall 
be  vested  in  one  Supreme  Court,  etc.  What  is  the  judicial 
power  of  any  country— of  any  constitutional,  government? 
Can  there  be  any  doubt  that  it  involves  the  power  to  ascer- 
tain and  determine  not  <iiily  tlie  riiihts  of  ]*;iili«  s  in  any 
given  case  properly  brought  before  it,  but  tbat  it  has  also 
the  power  in  any  case  involving  the  constitutionality  of 
any  law,  to  decide  the  question  of  its  constitutionality? 
Can  there  be  any  doubt  tliat  the  judiciary  under  our  Con- 
stitution has  tlie  lawful  aullmritv  to  sav  wjjeihcr  n  l;iw 
enacted  by  the  legislature  conflict'^  with  that  ( 'onstiuuion  ? 
The  people  established  the  Constitution,  and  declared  that 
it  should  be  the  8U[»rerae  law  of  the  land.  The  courts  are 
sworn  to  support  the  Constitution ;  and  if  an  act  of  the 
legislature  is  found  to  conflict  witli  the  Constitution,  can 
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there  be  anything  clearer  than  that  it  i«  the  rUity  of  the 
court  so  to  declare?  The  people  established,  by  the  Cbn- 
stitution,  the  different  departments  of  government,  and 
divided  and  limited  their  powers;  and,  in  my  judgment, 
the  Constitution  thus  adopted,  conferred  upon  the  courts 
the  power,  in  any  ca.<e  properly  brought  belore  it.  to  dt-- 
termine  whether  any  particular  enactment  of  the  legis- 
lature is  or  is  not  constitutional.  This  power,  in  my 
judgment,  inheres  in  the  courts  from  the  very  nature  of 
the  powers  that  are  to  be  exercised  by  the  courts.  It 
belongs  to  our  coui'ts,  not  because  it  is  a  new  power,  but 
because  the  judicial  power  under  our  Constitution  estab- 
lishes the  courts  therein  provided  for,  especially  the  Supreme 
Ck)urt,  as  the  final  and  ultimate  tribunal  to  determine  what 
is  and  what  is  not  in  accordaiuc  with  the  Constituiiuu. 

I  rise  to  make  tliej<e  observations,  as  I  do  not  like  to  have 
it  go  out  to  the  world  as  the  opinion  of  this  distinguished 
body,  that  each  department  of  our  government  has  the  same 
power  t^)  judge  for  itself  of  the  constitutionality  of  a  statute. 
In  my  judsinicnt.  each  of  the  dc{>iirUut]it.^  of  ihv  govern- 
ment, within  the  powei's  conferred  u|K)n  it,  is  .supreme; 
that  is,  the  legislature  has  the  sole  power  to  make  a  law, 
the  executive  power  to  execute  it,  but  the  courts  estab- 
lished by  the  Constitution  are  of  necessity  the  final  arbiters 
as  to  whether,  in  anv  i^ivcn  case,  either  the  Icirislative  or 
executive  departments  have  transcended  the  limits  of  the 
Constitution. 

diaries  8.  I5ra<lley,  of  Ixhode  Island: 

After  listening  to  the  gentleman  froui  Ohio,  it  seems  io 
me  that  1  need  oidv  sav,  "Ditto  to  Mr.  Rurke/'  And  vet  I 
may  add  a  word  of  concurreniu  This  Association  will*  I 
trust,  always  be  liberal  to  the  last  dej^ree  to  all  declarations 
of  new  opiiiiniis  and  hopes.    We  >hall  welcome  the  light  on 
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the  mountain  tops,  of  the  coming  day.  There  are  tlio.se  wlioae 
thought  is  direct  and  rapid  like  the  cannon  ball.  Others 
prefer  the  river's  course,  the  valley's  windings,  the  road  on 
which  blessings  come  and  go,  if  T  may  (jHote  a  poet,  one 
of  whose  blood  and  lineage  is  now  landing  oa  our  shoresi — 
tin  Tjird  Chief  Justice  of  I-^ngland. 

While  the  thoughts  of  our  younger  brethren  shall  be 
placed  upon  the  records  and  sent  forth  to  the  country,  it  is 
due  to  this  Association,  it  is  due  to  the  bar  of  the  country, 
when  ^uch  thought.^  are  thus  givt-n  to  tlh*  world,  that  with 
them  shall  go  the  doubt.<,  the  dissi-nt,  it  may  be,  of  the 
seniors  of  the  bar,  those  who  live  in  the  valleys  or  on  the 
plains.  We  must  be  permitted  at  least  to  say  that  we  do 
not  undci'stand  you,  young  men,  and  cannot  therefore 
agree  with  you. 

The  paper  before  the  Association  seems  to  present  the 
idea  that  in  our  American  system  of  government  there  are 
three  branches,  each  co-equal  in  authority,  in  right,  and  in 
power.  If  one  bran*  h  drclares  any  I'ight,  another  branch 
may  deny  the  existence  of  that  right,  and  t  ach  branch 
rightfully  act  upon  its  own  convictions  and  declarations. 
The  executive  department  may  affirm  a  right  and  act  upon 
it:  the  legislative  department  may  affirm  a  right  and 
embvHly  it  in  law  ;  the  judi<  iaiy  may  di  iiy  eitlier  prop- 
osition;  and  the  opinion  of  neither  shall  control  the  action 
of  the  other.   Such  is  the  result  of  the  proposition. 

Now,  government  is  essentially  a  practical  matter.  I^et 
us  l<)ok  at  the  theory  advanced,  from  a  practical  point  of 
view.  To  take  an  illustration  which  occurs  iv  hm  ,  (.uugress 
once  pa.«sed  a  law  taxing  the  salaries  of  state  judges.  The 
Supreme  Court  declared  such  law  to  be  unconstitutional 
and  void.  Now,  should  the  officers  of  the  executive  collect 
this  tax,  and  the  marshal  of  the  I'nitcd  States  court  protect 
the  incumbent  of  the  state  oliico  from  ^nch  collection  Can 
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the  officers  of  and  the  same  government  be  en^atred 
in  such  a  dirt'i  ((jiitliL-t  ot  duties?  What  would  become 
of  the  highest  othcer,  it  may  be,  of  a  state  court  between 
such  antagonisms?  One  department  certainly  must  yield 
to  the  other.  They  cannot  be  co-equal  practically,  and 
remain  a  <rovernnient.    Chaos  would  reign. 

The  common  sense  of  Ohe  American  people  has  acted 
upon  the  idea  that,  in  such  cases,  the  judicial  is  paramount 
to  the  executive  or  the  legislative  department  It  is  such 
common  sense  in  the  affairs  of  frovemment  which  has 
carried  us  through  a  liundri'd  year.-,  uf  succeftshii  experi- 
ment— through  even  the  Niagara  of  civil  war.  By  this 
common  sense  we  now  float  tranquilly  on  the  waters  of 
Ontario,  a»  before  on  those  of  the  upper  lakes.  By  it  we 
sliall  go  tlirough  rapids  without  danger,  to  the  ocean  of 
the  futui'c. 

Co-ordinate,  indeed,  are  the  branches  of  government; 
they  cannot  be  co-equal  at  the  same  time  and  place.  Such 
human  creations  must  be  like  those  creations  of  God  above 

us  and  around  us,  whose  movements  are  the  liarmony  of 
the  uuivei*se,  eiicli  in  its  i^pliero,  each  obedient  and  sovereign 
by  turns,  and  never  in  collision. 

We  have  instanced  one  case  of  many  in  which  the  judicial 
power  must  be  supreme.  There  is  a  large  class  of  cases  in 
which  tiie  li'irishitive  departmi'Ut  is  supreme  over  ihf  jutlu  ial. 
The  al)le  wruer  of  the  the.iis,  repre.seuting  with  such  interest 
to  us  all  the  really  empire  state,  whose  emblem  is  still  the 
lone  star,  will  pennit  me  to  refer  to  an  instance  illustrating 
this  doctrine  in  the  history  of  the  smallest  stAte,  save  one, 
in  tlie  Union — a  history.  T  may  be  pernutted  to  say,  which 
has  been  so  instructive  in  mattei*s  civil  and  religious,  that 
one  of  her  sons  happily  compared  her  to  the  statue  of 
the  Greek  sculptor  which,  though  but  a  cubit  in  height^ 
gave  a  better  idea  of  vigor  than  the  Colossus.    In  this 
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comparison  1  certainly  do  not  mean  to  say  that  Texas  is 
the  Ck>lossus. 

It  hap])cned  in  the  history  of  this  little  state  that  two 

irovcriiments  claimed  the  allegiance  of  its  citizens.  The 
guvei  iUiieut  de  facto  placed  on  trial  before  its  courts  Thomas 
Wilsjon  Dorr,  claiming  to  be  governor  dejure.  The  prisoner 
at  the  bar,  offered  evidence  of  certain  facts,  claiming  that 
they  in  law  constituted  him  the  governor  of  the  state,  with 
the  ri^ht  to  commit  tlie  act<  for  which  lie  wa.^  urraii?Tiecl. 

The  court  held  that  such  inquiries  were  not  co^fuizable 
by  it.  The  decision  of  such  questions  was  vested  in  the 
political  department  of  the  government  The  court  would 
not  revise  or  reverse  the  action  of  the  political  department 
in  this  regard.  It  was  its  duty  sim|)ly  to  follow  and  obey ; 
any  otlier  course  would  be  a  usurpation.  JSuch  was  the 
doctrine  of  the  supreme  court  of  that  state,  propounded  in 
such  terms  by  its  philosophic  chief  justice,  that  Mr.  Webster 
embodied  them  in  full  in  his  argument  of  the  case,  Luther 
VH.  Borden — an  argument  |)rt  >orved  for  |K>.-?U'i  ity  in  the  last 
precious  volume  of  his  works,  dedicated  by  him  to  the 
memoiy  of  his  beloved  daughter  and  of  his  youngest  son» 
who  gave  his  life  to  his  country  in  the  war  with  Mexico. 
The  Supreme  Court  of  the  Unit(M|  States,  comj)Osed  prin- 
cipally of  judges  of  a  dilferent  school  of  political  tlictught 
from  Mr.  Webster,  without  dissent  sustained  the  doctrine ; 
and  it  has  recently  been  acted  upon  by  that  tribunal  in  a 
case  arising  upon  the  recon.structed  constitution  of  Georgia. 

Tlitre  i.s  a  class  of  cases  in  which  the  danger  a])prelu'nded 
by  the  author  of  the  paper  exi.sts.  It  i<  llm-t  in  which  the 
coTirt  is  called  upon  to  give  opinions  to  the  other  branches 
of  the  government.  Such  opinions  are  not  in  the  exercise 
of  its  judicial  functions.  They  are  not  opinions  given  after 
listening  to  antagonistic  discussions.  What  constitutes  the 
woith  of  judicial  decisions,  what  makes  them  in  experience 
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tbo  just  and  safe  basis  upon  which  society  rests,  is  not  only 
tlial  the  court  lulHlls  its  oath  of  otiice  in  judging  uprightly 
and  impartially,  but  also  that  it  speaks  judicially  only  after 
it  has  been  instructed  by  argument  upon  different  sid^  of 
the  question  before  it.  No  other  opinions  from  it  have  the 
force,  the  weight,  or  the  wisiloin  of  law.  To  aUi  nipt  thus 
to  introduce  tlie  personal  opinioii?^  of  the  judges  into  our 
system  of  government,  is  iA  give  them  an  unnatural,  a 
dangerous  potency. 

There  is  another  class  of  cases  in  which  the  judicial  and 
the  jK>litical  bnu a  hus  of  the  govcrnnHUt  have  approached 
collision  :  those  in  wliich  coiistitutioiiai  ciiang(i*j  have  been 
attempted  either  ttirough  the  provisions  tor  amendment 
contained  in  existing  \K>nstitutions,  or  through  conventions 
assembled  with  the  con*<ent  of  the  exist  in  u  Li'  »vcrnnient. 

Tin-  most  rcnuirl<able  in>tance,  ju  i  liap.-,  u  hicli  has  oc- 
curred, is  that  of  Pennsylvania.  When  the  last  c<»nven- 
tion  was  lield  in  that  state,  the  court  judicially  declared 
that  the  mode  of  submitting  the  |)ropo«ed  constitution  to 
the  |H  (»|»le  nnisi  be  that  pointed  out  in  the  law  ])roviding 
for  a  t<jn veniion.  'Hie  conveniion  almost  unanimuusly 
protested  again-1  this  decision  of  the  court,  but  prudently 
yiehied  to  its  directions. 

Huch  questions  must  be  considered  \-et  in  abeyance. 
And  s<i  of  otlpTs  in  which  the  courts  —  notably  recently 
in  Iowa — have  held  that  the  niuiie  and  iln  particulars 
through  which  an  amendment  pursuant  to  the  Constitution 
can  be  made,  must  be  strictly  complied  with,  or  the  amend- 
ment, though  juoposed  by  the  legislature  an<i  adopted  by 

tb<'  people,  is  void. 

It  may  well  be  a  .subject  of  consideration  whether,  in 
such  action,  the  judicial  has  not  encroached  on  the  political 
department,  or  assumed  a  power  over  the  sovereign — ^the 
people  themselves. 
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lu  no  govummeiil  in  tlie  world  has  such  pewcr  been 
vested  in  the  judicial  department  as  in  ours.  It  is,  like 
all  power,  especially  when  new  and  untried,  liable  to 

alnise.    It  has  been  abused. 

It  is  also  true  that  the  iUn-i-i* iii  d  a  roun  (lut>  ih>1  close 
discu.S8ion.  even  in  tliat  forum.  Witmss  the  jurisdiction 
over  corporations,  and  the  admiralty  jurisdiction  of  the 
United  States  courts,  and  the  decisions  on  the- legal  tender 

iSiill  less  does  a  judicial  decision  close  (li-<  u--ii>u  in  the 
le^slative  bodies  and  before  the  people.  The  judiciary  is 
like  a  dam,  which  holds  back  public  action  for  a  time,  but 
for  a  time  oidy.    The  preat  current  of  human  life  and 

tliou^lit  is  paramount  to  it,  and  must  sooner  or  later  have 
its  course. 

With  these  and  sucli  concci-^ions  to  the  thought  of  the 
writer,  we  must  still  maintain  that  rightfully  at  times,  and 
often,  the  judicial  department  is  supreme. 

George  A.  Mercer,  of  Georgia: 

I  wish  to  impart  a  piece  of  information.  The  question 
discussed  by  the  gentleman  from  Texas  is  interesting,  as  this 
discussion  has  proved,  and  the  present  constitution  of  Georgia 
very  happily  cuts  the  knot.  Tt  has  a  clau.se  which  provides 
that  every  law  passed  by  the  legislature  jiot  in  conformity 
with  the  supreme  law,  is  null  and  void, 'and  the  judiciary 
shall  so  declare]  So  that  in  the  state  of  Georgia  there  can 
be  no  question  at  all  as  to  the  power  of  the  judiciary  to  de- 
clare a  law  void.  Still,  Mr.  President,  the  question  elicited 
by  the  essay  of  the  gentleman  from  Texas  is  a  very  inter- 
esting one  to  us.  For  example,  if  a  law  were  passed  by 
a  legislative  bo<ly,  and  a  supreme  tribunal  decided  that  that 
law  was  un<"<>nstitutional ;  if  that  same  law  should  go  before  the 
Executive  ior  interpretation,  would  he  bouud  to  say  tliat  it 
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was  void  because  the  Supreme  Court  liad  so  declared?  I 
tliink  not.  IJc  would  Ix^  under  a  moml  obligation  to  say 
the  opposite.  It  seems  to  me  that  tlie  question  is  properly 
summed  up  in  what  Judge  Bradley  says.  If  the  law  were 
vetoed  l>ecause  the  court  said  .so,  then  the  illustnition  pven 
by  the  es.><aYist  last  night  could  not  follow.  Take  the  Legal 
Tender  Act.  The  Supreme  Court  decided  that  that  act  was 
void.  The  act  continue*!  in  ojK'ration.  The  Supreme  Court 
subsequently  decided  that  that  act  w'a.s  not  void.  If  the  act 
was  annulled  completely,  an<l  destroyed  by  the  lirst  decision, 
then  the  secrond  decision  could  not  have  acted  upon  it.  It 
seems  to  me  that  the  question  can  be  very  well  illu.st  rated  by  a 
famous  Irish  bull.  Two  Irishmen  were  standing  beside  a 
well.  One  fell  in.  The  other  looked  down  in  the  well  and 
calle<l,  "  Patrick,  are  ye  dead?"  "  No,"  said  Patrick,  "  I'm  not 
dead,  but  I'm  speech les.s!"  Now,  the  law  may  not  be  dead, 
but  practically  it  is  so. 

Emorv  A.  Storrs,  of  Illinois: 

When  I  came  into  this  hall  I  was  attracted  by  some  ob- 
servations upon  what,  it  seems  to  me,  is  a  present  and  very 
serious  fault  in  our  judicial  administration;  and  if  I  were 
to  characterize  it  by  a  phrase,  I  would  call  it  "judicial 
hurry."  There  i-*  a  growing  tendency,  particularly  in 
large  cities,  to  introduce  in  the  administration  of  justice  the 
questionable  methods  of  the  stock  board  and  the  produce 
exchange.  I  am  opposed  to  that  kind  of  hurry,  and  I  am 
in  favor  of  any  address  (and  1  unrlcrstand  that  a  very  able 
one  has  been  read  before  this  A.sso<'ialion)  which  aims  to 
jjrevent  such  practices.  I  admire  our  pn^fession;  I  honor 
and  resfHict  the  bench;  but  1  should  honor  and  resptvt  it 
much  less  than  I  now*  do  if  that  honor  and  that  res|M.H  t  was 
a  mere  fetish  worship  of  the  l>ench  because  of  it>s  position. 
I  cannot  but  remember  tiiat  all  tlu-  judges  have  been 
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lawyers,  and  most  judges  again  become  lawyers.  I  eannot 
bul  remeiiibtT  thai  ihruughoul  lhi.<  country  there  are  a 
gieat  many  judges  who  would  be  hiiihly  complimented  by 
the  suggeetion  that  they  were  or  had  boen  lawyers.  I  do 
not  believe  in  hurry,  for  I  think  nothing  is  secured  by  it 
Nothing  is  gained  by  doing  a  great  deal  of  iiijtistice  in  a 
lew  niinuies,  and  no  time  is  too  long  which  is  appropriated 
to  the  correct  decision  of  a  case.  The  most  admirable  ju- 
dicial tribunal,  I  take  it,  that  we  have  in  this  country  is  the 
Supreme  Court  of  the  ^United  States. 

This  leads  me  to  the  topic  I  have  suggested — the  fetish 
worship  ol  the  bench.  The  bencli  has  not  made  as  many 
things  as  we  sometimes  think.  It  is  not  a  creator;  it  ought 
not  to  be.  Lord  Mansfield  did  not  make  the  law  merchant; 
the  merchants  made  it  before  he  did.  Just  what  this  svMem 
of  equity  jurisprudence  is  in  this  country,  I  hardly  un<l(  r- 
stand.  It  is  a  curious  piece  of  mosaic,  and  in  this  state  I 
believe  there  1:$  no  Equity  under  that  name.  Without  going 
very  deeply  into  this  .subject  of  the  origin  of  the  social  sys- 
tem, nor  trenching  at  all  upon  these  vexed  que$<tions  which 
grow  out  of  the  diflerent  rt  lalions  of  our  government,  I 
think  there  are  practical  (]uestions,  every  day  presenting 
themselves  to  lawyers,  which  1  know  we  have  to  meet,  and 
which  I  know  the  bench  will  have  to  meet  I  am  more  or 
less  suspieious  of  metaphysical  terms  imported  into  our  pro- 
fession. I  do  not  know  quite  what  meant  by  "judicial 
evolution"  or  "judicial  development"  It  is  a  sort  of  legal 
protoplasm  with  which  I  am  not  familiar.  Judicial  legis- 
lation— and  with  all  my  approbation  of  the  Imich  through- 
out the  country,  there  is  a  great  deal  of  it — is,  in  my 
mind,  much  wor>c  than  legislaiive  legislation.  1  do  not 
believe  that  we  ought  to  try  to  veneer  tliat  practice  by  the 
convenient  phrases  of  "judicial  evolution''  or  '^judicial 
development"   Of  course,  the  common  law  i.s  wonderfully 
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gTowinjr  ttiid  t*la?*tie.    Had  we  not  better,  on  these  tie- 

iix'ImIous  <[u«—ti«>n<.  "VU'li  a<  are  constantly  pres^ntin^ 
themselve:*,  growing  out  of  the  disturbed  n  l;itir»ns  between 
corporations  and  the  public  interests,  take  the  situation 
exactlv  Afi  we  find  it.  and  admit  that,  in  the  common  law 
of  which  Coke  and  Bacon  wrote,  there  was  nothing  really 
adeijiiate  to  n  ach  the  <{ue-tiijM>  which  we  an*  every  day 
compelled  to  eonlrnnt,  and  which,  in  one  way  or  another, 
the  courts  are  called  upon  to  decide?  I  believe  in  this 
division  of  power,  and,  belieWng  in  that,  I  am  quite  as 
reluctant  and  averse  to  a  judge  h«xislating  as  1  am  to  a 
legislator  adjudicating.  It  i-  a  little  hard  to  u  ll  on  which 
side  of  the  line  the  balance  of  tli-  dangi  r  lies.  Let  us.  a? 
lawyers,  alK»  rememl>er  another  tiling;.  Our  profesi^ion  is 
an  old  and  lonj^  one,  and  we  cannot  quite  judge  judges  hy 
any  little  period  of  a  ;:cncration  or  <»f  a  century.  Take  the 
whoir  hi.-iorv  of  civil  lihertv  in  this  couutrv  and  in  (ireat 
iiritain  together;  the  lawyers  have  «lone  a  great  deal  for  its 
advancement,  and  in  the  main  the  judges  but  ver^'  little.  I 
think  it  may  be  said  with  absolute  truthfulness  that,  taking 
the  whole  hi>t<jrv  of  the  c<tmn»on  law  together,  and  of  the 
judgers  under  that  .*<ys>tem,  the  judges  have  inllicted  more 
serious  injuries  upon  civil  liberty  timn  generals.  The 
judges  never  gave  us  the  liberty  of  the  presfi?,  or  of  speet»h, 
or  of  tlie  pen.  The  lawyers?  did  fight  for  it,  and  in  the 
inmii  it  was  lau  vt  rs.  aided  l>y  legishitors.  who  secured  it. 
It  ha.H  been  ho  in  the  historv  of  tlii^  world  with  all  these 
great  (|uestions.  Gentlemen,  it  is  going  to  be  so  in  the  his- 
tory  of  our  own  country,  and  hi  our  own  immediate  time. 
It  seems  to  me  hardly  neeossary  to  theorize  or  philosophize 
mueh  ahont  it.  The  Dartmouth  College  case  is  practically 
revcrseti,  1  express  no  opinion  as  to  whether  it  ought  to 
have  been  or  not,  but  the  Dartmouth  College  case,  with  its 
declaration  of  vested  rights,  etc.,  and  in  the  way  in  which  it 
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WiXti  applied,  became,  upon  this  people,  a  burden  so  serious, 
that  I  think  it  was  pretty  clearly  seen  that  tlu^n'  must  be 
either  a  limitation,  an  explanation,  or  a  cpialitieation  of 
the  Darmouth  College  case,  or  a  revolution.  It  is  not 
fair,  therefore,  to  say  that  the  Dartmouth  College  case  has 
not  been  qualiticJ.  It  has.  It  is  well  enou^li  to  say  tliat 
the  decisions  of  the  Supremo  Court  aru  absolute  law, 
without  intending  to  urge  any  political  considerations  what- 
soever. 

The  Dred  Scott  case  was  reversed.  Who  reversed  it? 
Decisions  have  been  reversed  ap<iii  aiul  again.  Xo  theories 
of  evolution  can  draw  us  away  Iroiii  thotse  facts.  We,  as 
lawyers,  stand  upon  the  threshold  of  an  important  era.  We 
cannot,  by  any  theories  that  we  have  now,  or  may  invent, 
change  the  stride  of  th^e  great  affairs.  In  those  niii?lity 
qurstions,  inutly  ])nlitical  and  partly  profassioual,  the  people 
of  this  country  are  going  to  have  their  way,  and  I  think  it 
would  be  well  for  us,  seeing  in  advance  that  they  are  deter- 
mined to  have  their  way,  to  take  pains  and  get  into  line,  and 
let  their  way  be  our  way  also. 

The  Prc»sident : 

If  this  di.^cu??.<ioii  IS  not  to  be  prolonged,  the  Chair  is 
prepared  for  any  other  business  that  may  be  introduced 
before  the  adjournment  of  the  morning  session. 

C.  €.  Bonney,  of  Illinois: 

Mr.  President, — ^I  rise  to  move — and,  in  case  my  motion 

shall  be  seconded,  to  a.sk  that  it  lie  on  the  table — tliat  the 
next  meeting  of  this  Association  be  held  in  the  city  of 
Chicago. 

The  President : 

There  being  no  objection,  the  motion  will  be  received, 

and  lie  on  the  table  without  action. 
3 
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Emory  A.  Storrs,  of  illiii<H9 ; 

I  rise  to  announce  the  d««th  of*  a  dintinguished  gentle- 
man. iljL'  ll'>ii  rii<*iiia?  lloyne,  of  Chicago,  a  memiier  of 
this  A.s.'rodatioii. 

The  Sicifiarv: 

* 

Appropriate  action  will  l^e  tjikeii  upon  Mr.  linyrii'  s  <leatli. 
and  ail  obituary  notice  will  Ijo  pnnte<l  in  tiie  record  of  our 
proceedings. 

AVilliam  Alien  Hutler,  of  New  York: 
1  ask  leave  to  present,  very  briefly  and  verbally,  the 
report  of  the  Committee  on  Jurisprudence'  and  Law  Reform. 

The  coninaUtt  was  directiK^l  hy  the  As><H'iation  at  ii>  la.-t 
meeting  to  lake  snital)Ie  aelion  with  reference  to  the  pre- 
sentation to  the  ditierent*  state  legislatures  of  the  act  re- 
lating to  acknowledgments  of  instruments  affecting  the  title 
to  real  estate,  and  to  prevent  fmuduleiit  divorce?*.  The 
f  Miuniiuee,  }»iirsuanl  lo  that  <iiri<ii*»n.  have  ean>id  ila.-r 
iiiiUi  to  be  pre^si'Uted  to  the  dilierent  state  legislatures. 
Owing  to  the  fact,  of  which  the  A^fisociation  is  well  aware, 
that  in  many  of  the  states,  sc;<sions  of  the  legislatures  are 
only  held  onee  in  two  years  or  three,  many  of  the  legi^- 
lalures  have  not  a<  te<l  upon  these  pn»po>eil  statute?.  The 
state  of  Minnesota  has  j>a>-ed  th<'  aet  in  relatiMii  to  fraud- 
ulent diA'orco,  Missouri  has  passed  the  act  relating  to  the 
acknowledgment  of  <leeds  relating*  to  rtnd  estate.  The^e 
acts  are  pendiiiL:  before  all  the  stale  legislatures.  We  arc 
tlien'fore  a)»l<'  thus  briefly  to  report  j»rogress  upon  this 
n»atter,  and  I  particularly  desire,  on  behalf  of  the  com- 
mittee, to  suggest  to  members  of  the  Association  pnjsent. 
that  if  any  of  them  can  aid  us  in  any  way  in  furthering 
the  pas-at:('  of  these  arts,  we  should  S)e  very  tliaiiklul.  and 
the  A.s.sotiation  will  recognize  the  value  of  such  its«^i2;tauce 
and  service.   The  reports  we  have  received  are  all  favorable 
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in  resf>ect  to  the  act  re«rar(lin^  acknowledfyments.  If  there 
are  any  gentkiueii  pre-vut  wli<>  ran  cuiiiniunicate  with  the 
committee,  aad  can  aid  m  in  furthering  the  ]>assage  of 
these  statutes  in  their  respective  states,  we  shall  be  very 
much  obliged  to  them  if  they  will  communicate  with  us. 

On  motion,  the  meeting  then  adjourned. 


Evening  Sesslmj  AtiguBt  23, 1883. 

The  President : 

I  take  this  occasioii  to  announce  to  the  A<>oi  iation  the 
reason  why  Governor  Stevenson  could  not  deliver  his  Ad- 
dress  this  morning.  I  have  a  telegram  from  him  which 
I  rec^eived  on  Monday  evening.  I  did  not  make  the  an- 
nouncement betori',  1  •(cause  I  was  in  hopes  the  reply  which 
I  made  to  it  would  have  brought  tlie  manuscript  of  his 
Address.  This  telegram  says:  "Sick,  and  quitt?  a  sufferer. 
Sadly  disappointed  at  not  reaching  Saratoga.  My  Address 
was  all  prepared.  Explain  my  absence."  I  telegraphed 
in  reply,  expre^ing  great  regret,  and  r(  <(u<  sting  liim  i<> 
send  on  the  manuscript  as  promptly  as  possihK\  To  that. 
I  have  no  rej3ly,  nor  have  I  heard  anything  of  the  manu- 
script arriving.  I  had  hoped  that  by  this  time  it  would 
have  arrived,  and  therefore  I  delayed  making  this  an- 
nouncement until  this  hour. 

Edward  J.  Fhelps,  of  Vermont : 

f  desire  to  offer  a  resolution  on  the  subject. you  have  just 

nuiiii(»ned,  which  I  think  will  probably  coniniau«l  unan- 
imous attentirui.    It  is  as  follows: 

ReaoLvedy  That  the  Association  have  heard  with  deep  anti 
sincere  regret  of  the  illness  of  our  honored  associate  and  dear 
friend,  the  Hon.  John  W.  Stevenson,  which  detains  him  from 
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this  meeting,  and  deprives  us  of  the  pleasure  of  his  promised 

Address. 

Resolved,  That  the  Secretary  be  request^  to  send  a  tran- 
script of  this  resolution  to  Governor  Stevenson,  and  ask  of 
him  a  copy  of  his  Address  for  puhlication. 

( 'harles  A.  IVabodv,  of  New  York  : 

I  desire,  and  it  gives  me  grtiit  pleasure,  to  second  that 
resolution,  especially  the  sympathetic  terms  in  which  it 
speaks  of  Governor  Stevenson.  I  left  him  a  fortnight  ago 
at  the  White  Sulphur  Sprinjrs.  in  hi?  usual  health,  and  full 
of  promise.  1  he  uld  geiitlcmaii  was  much  pleased  with  the 
prospect  of  bein<^  bore  and  having  the  pleasure  of  address- 
ing you,  as  he  has  had  forebodings  for  some  time  past  that 
his  health  was  precarious.  It  is  a  little  doubtful  if  I  would 
have  been  here  but  for  the  pleasure  of  meeting  an«l  hearing 
him.  No  more  genial  man  is  umbraced  in  our  body,  and 
no  one  who  a|)preciates  more  fully  the  pleasing  professional 
and  social  relations  begotten  and  ei\joyed  here.  I  am  very 
happy,  sir,  to  second  the  resolution. 

The  resolutions  were  passed  by  a  unanimous  vote.  • 

The  President: 

•  I  beg  leave  ,tu  present  to  the  Association  now,  Mr.  Bald- 
win, of  the  Yale  Law  School,  who  will  read  a  paper  in 
accordance  with  the  programme,  to  which  I  now  ask  your 
attention. 

Mr.  Baldwin  then  read  a  paper  on  the  subject  of  "Pre- 
liminary Examinations  in  Criminal  Proceedings/'  which 
will  be  found -in  the  Appendix. 

The  Treasurer  presented  his  Annual  Report,  with  the 
certificate  of  the  auditors  appended.   {See  infra,) 

John  L.  Thomas,  of  Missouri: 

If  it  is  in  order,  I  will  offer  the  following: 
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Resolved^  That  the  Vioe-Fraidenls  of  this  Asvsociatioii  be, 

« 

and  they  arc  hereby  requested  to  in  .  pare  and  foward  to  the 

Chuiiiii.in  <»t'  the  Executive  Committee,  on  or  before  iIm  Wi^i 
day  of  June,  18SI,  summaries  of  the  judicial  systems  of 
their  respective  states,  which  the  Executive  ( Vanmittce  shall 
report  to  this  Association  at  its  Annual  Meeting,  with  such 
su^'ge^tions  and  recommendations  as  it  may  deem  proper  to 
make. 

Mr.  Presideut, — I  take  it  that  one  of  the  cliief  objects  of 
this  Association  is  to  takd  such  measures  as  will  tend  to- 
wards  uniformity  in  the  judicial  systems  of  the  United 
States,  though  complete  uniformity  may  never  be  reached. 
Much  has  been  said  about  the  multiplkation  of  lMM»ks  of 
reports,  and  tlu-  constantly  increasing  labor  of  the  lawyer 
and  the  judge  to  reach  a  just  conclusion ;  hut  the  multi- 
plication of  books  of  reports  is  not  the  only  evil  resulting 
from  our  pre*5ent  legal  methods.  Thirty-eight  tribunals, 
dillerently  i-oustituted,  though  thawing  their  !"iiii(laiii''ntal 
princij)les  from  the  same  sources,  are  btiildiiiL:  up  thirty- 
eight  diverse  systems  of  law  and  udicial  administration 
upon  diverse  statutes,  so  that  to-day,  in  many  instances, 
the  of)inions  rendered  are  of  no  authority  in  any  state 
exeejJt  tlie  one  in  which  they  are  rentlered:  and  in  order 
to  know  whether  a  given  opinion  is  authority,  the  lawyer 
and  judge  must  not  only  study  the  cai<cs  in  the  same  state 
in  pari  materia^  and  ascertain  to  what  extent  tlie  doc- 
triiK  l;iid  down  is  tinctured  and  colored  by  local  cus- 
toms and  haltils  ot  tlioughl,  but  thiy  iuu>t  ai-"  iiiv«  >ii- 
gate  the  statutes  which  have  probably  controlled  the 
judgment  of  a  court  whose  very  constitution  and  juris- 
diction are  a  sealed  book  to  them.  All  thoughtful  jurists 
who  have  given  this  subjert  any  considi  i  at  inn  t,  <  !  that  the 
law  is  growing  too  large  and  complicated,  and  that  li  the 
present  methods  of  legislation  and  judicial  administration 
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be  continued,  we  shall  all  be  driven  inevitably  to  specialtiee. 

In  my  view.  therf»fore,  this  As8oci6tion  ran  aooomplish  more 
good  \)y  takiiiir  Tncisincs  and  iriviiiir  our  fliscussion 

gurli  <iir(>r1  ion.  as  will  tcii<i  <iire(  tly  t<i  nuij)/ <mr  -v.-ttiii  of 
Imislatiiiii  aiul  jiniirial  a<liii!iiistrai<m  in  tin.- several  statt-s  ; 
and.  lo  ihc  rml  iluit  wt-  inay  have  the  ['nj|ier  statistics  ujk)!! 
wiiit  li  io  aei  in  the  future,  I  have  introduced  this  resolution 
calliiii^  upon  the  Vice-Presidents  to  give  us  the  various 
judicial  systems  of  our  states.  I  hope  the  resolution  will 
meet  the  approval  of  my  brethren  present,  and  will  pass. 

William  Allen  gutter,  of  New  York; 

It  seems  to  mc  that  tliis  resolution  should  go  to  the 
Committee  on  Judicial  Adminii^tration  and  Remedial  Pro- 
cedure, of  which  Mr  Kinf;;,  of  Ohio,  is  Chairmun.  That 
committee  is  specially  .  tiari^od  witli  tin  r-«.n>i<l(  rutioii  of 
the  sDlijrri  <  1 11 1 1 1  a  i 'i  •>  I  iti  ilic  f '-mI  u  1  i  <  >i  I .  aiid  I  movc  to 
aiiK  iiil  \,y  iuiviiig  tlie  required  inlorniaiiun  given  to  that 
cuuuuitTiT 

John  L.  Tli'ttiias,  III'  Mi--(H:ii: 

I  will  accept  liuu  aniendnieat.  , 

The  rc-t<olution  a^  amended  was  adopted  by  a  vote  of 

38  to  10. 

Kobert  G.  Street,  of  ToxaH;  . 

Mr.  President, — With  the  {)ermiHsion  of  Professor  Baldwin, 
I  would  like  to  a!>k  him  a  question  or  two  with  reference 
to  the  article  which  he  has  just  read. 

Siiiu»«ni  E.  liiildwiti,  of  Colli loetieut: 
With  ureot  pl«'j»suro,  s*ir. 

III  I  In''  tir-1  |>liifH',  I.-  i;  rii  il  ii:m  witliiii  one  of  the 
elt  xcn  aini  uuiiu  iilr:  ol"  the  ConsUtuiioii  ot' Uic  United  blat<;s. 
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and  is  it  not  also  a  provision  common  to  almost  all  the  state 
constitutions,  that  the  defendant,  in  all  criminal  prosecu- 
tions, sliall  have  the  rifflit  to  bo  re]) resented  bv  counsel? 
aud  does  not  the  torin  "prusecutiou"  embrace  all  the  pro- 
oeedings  after 'arrest,  preHminary  as  well  as  tinal?  Thave 
understood  you  to  say  that  you  were  willing  to  accept  the 
constitutional  provisions  as  they  stand.  That  is  the  first 
questit>Ji  1  wish  lu  prupuuml.. 

S<'courl,  with  referenee  to  tlie  constitiuional  [U'ovision  that 
the  defendant  shall  not  be  recjuirod  to  testify  against  himself, 
or  words  equivalent  thereto.  If  he  is  made  a  com^ietent  wit- 
ness, and  his  failure  or  refusal  to  testify  at  the  instance  of 
tlie  state  is,  a>  armied  l>v  yovn>elt',  t(>  \)v  considered  by  the 
jury  as  evirlence  against  him,  would  it  not  in  ell'ect  be  to 
compel  the  defendant  to  give  evidence  against  himself?  In 
other  words,  would  you  not  construe  the  constitutional  j  •]  o- 
vision  last  refcrrecl  to,  to  read  that  the  defend.int  -hall  not 
be  eonij^elied  by  [iliysieal  t"oi"ee  to  te.itil'y  against  him.self  ? 

Himeon  E.  Baldwin,  of  (Connecticut : 

Of  course.  Mr.  President,  the  views  that  I  have  sui;-.  .sted 
this  fVciiiiiL:  Imve  been  j)nl  forward  iu  tlie  s})irit  of  an  a<lvo- 
eati'.  1  do  not  dispute  that  there  is  strong  ground  in  f;n'f)r 
of  the  i>osition  taken  by  tiie  gentleman  who  has  just  taken 
his  seat.  The  statutes  passed  by  our  states,  which  forbid  the 
court  and  tlie  counst^l  to  comment  to  the  jury  u})on  the 
silenc<'  of  the  prisoner  on  Ins  trial,  were  niHlduhtelv  dictated 
in  fmrt  by  the  belief  in  the  legislature  that  this  constitutional 
guarantee  did  impliedly  require  that  such  an  immunity 
should  be  explicitly  accorded  to  him ;  that  no  presumption 
should  be  drawn  ngainst  him  from  his  silence.  But  I  contend 
and  believe,  sir.  that  a  >uund  and  intelbuent  construction  of 
our  state  constitutions  leads  to  a  diilcrent  conclusion — that 
we  have  gone  too  far — because  a  general  sentiment  of  human- 
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itariaui-in  lias  .■liatiu-irri/i-il  \n»ih  our  U'l^isluiioii  and  our 
iiuli''iii]  |ji;ici  irr  All'!  ii>  tii  tin  juiu  lul  UK  Mi  I  (t>  tlie  national 
( 'ou-tiiutiDji  iiitadr  riMt.  (  tliink.  iti  the  t'lrvcnlh  A rm-ntl- 
iiU'iiL  t>iit  ill  an  I'lirlii  r  < 'in- hil:  (lie  '1<  li  iidant  the  ri^lil 
oi  Louufttjl,  1  -IiuuIlI  Jill'  :•  iVoiii  uiy  iViuiiU  m  'tiiinkiug  that 
that  referred  to  preliDiitiai  y  piv  ccodings.  It  seems  to  me  Chat 
that  metuis  counsel  wlien  he  is  upon  his  defense — ^wlien  he  is 
upon  triuK  It  certainly  does  not  mean  that  before  the  grand 
jury  ho  i- fiiiidril  i miii-.-l.  Why  >]i<-iil(!  it  be  strained  to 
mean  that  he  is  entitled  to  r  .uu  i  1  in  the  presfnce  of  the 
comriiiftiii-  tuaui-liTil.-.  ari'l  at  tlic  lli>i  -tat^c  of  tlio  pro- 
rr'ciliim-.  ix'l'ni'c  ;i  \-  i  a!]i-.[.  or  lin-  i-liiU'(re  itself  is 

I'ui'Hiuiati  ■[  Ail  rill-,  1  -lionlJ  -ay.  I'l  liia '.ii--  a  matter  for 
legislatiuii,  uiik'Ut.-re>!  uy  iLf  Luu^uiuiiuiiul  provision  to 
which  niftirctice  has  been  nrndc:. 

Till'  1  'rcM(i<Mil  ; 

Is  any  further  discu.ssion  of  th  i-  q  er  which  has  been  read 
dcdinid,  or  any  furtlicr  busini't*:^  to  bring  before  the  Association 
this  cwnin^? 

\V.  ri.  II.  Rns-^dl,  of  New  York : 

On  the  day'^  pm^runinte  there  ir^i  a  call  for  the  report  of 
sperini  <'<>niniittef!-. 

TIm  Presitlcij  : 

l  lie  ('h)iir  ciillL'd  t'  l  il  -1  I  i;;  il n  were  not  any  wra- 
mit'- -  t-(  ;\«ly  ((>  r'  liMi:,  I  -ImnM  inq.f.v- m  have  thcm 
aiiw.  I il.'.a--  ;iri'  ;,!,\  n|M,:-!--  h,  ho  j.rftunlcd. 

^\    II,  II,  K'l".  ,1,  .^1  N>  w  V.  :k: 

'1  1 1'  n  v.  ■  .  :  I  1 1 : 1 1  i  t  :i  I  r,  i  .■  la  I ;  •  ■  :■  la  :  - 1  1 1 1  mi  j  i  hr  taV>le  l»y  Mr. 
\  au.\.  ..J  Tiji.  all  -aaa.  \W  -imula  Uivt  u*  IxUoW  whether 
lhal  is  io  Ik 

lleiny  ii<  >  'l.  \d  i  V  iiu-\  i\  ..in.. . 

As  i\  nieinbrr  from  iVnuf^ylvunia,  I  desire  to  atttte  that  we 
do  not  wish  to  call  that  iiii  until  to-niorruw. 
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The  President : 

That  was  laid  upon  the  tahle,  subject  to  Mr.  Vaux's  call. 

Of  ooursi?  it  is  also  subject  to  the  cull  of  the  Associaiiuii. 

1  aimounce  the  ap[)ointnieiit  of  Mr.  Anthony  Q.  i\casbey, 
of  New  Jersey;  Mr.  Charles  S.  Bradley,  of  iihode  Island; 
Mr.  Francis  Rawle,  of  Pennsylvania;  Mr.  Andrew  Allison, 
of  Tennessee;  and  Mr.  Daniel  Roberts,  of  Vermont,  as 
the  Comniiliee  on  Publications. 

The  meeting  then  adjourned. 


Friday  mynting^  August  24,  lii83/ 

The  meeting  wo^  culled  to  order  at  10,30  o'clock,  by  the 
Precjident. 

Wm.  Allen  Butler,  of  New  York : 

The  Executive  ('oniniittce  arc  in  receipt  this  morning  dI* 
a  telegram  reading  as  follows: 

"Xkw  Augmt'IA,  1S83. 

"Steamer  Celtic  beiow.   Will  arrive  about  8  A.  M." 

This  upjirises  the  AssocinHon  of  the  urrival  in  tliis  country 
of  Lord  Chief  Justice  Coleridge.  The  As.sociation  referred  to 
the  Executive  Committee  a  resolution  in  reference  to  this 
subject,  and  the  coninnttee  have  inslructe»l  me  to  report  to 
the  Association  thi'ir  action.  Of  course,  the  arrival  of  this 
disiinguishctl  guist  of  the  New  York  State  liar  Association 
to-day  precludes  the  possibility  of  our  .securing,  as  was  hoped 
at  first,  his  presence  here.  The  Executive  Committee  have 
agreed  upon  the  uiinut(»  which  I  now  prcsi nt  : 

"The  Executive  i  onunillee.  to  wliich  wa-  r<  inrnl  the 
subject  of  the  expected  xi&ii  to  this  country  of  Lord  Chief 
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Justice  Coleridge,  of  England,  and  the  action  to  be  takeu  in 
reference  thereto,  having  just  received  by  telegraph  the  news 

of  his  arrival  in  New  Yurk  by  ilv  vit  amer  Celtic,  present  the 
following  minute  for  the  approval  of  the  Association,  to  be 
placed  on  its  record  and  to  be  immediately  communicated 
by  telegraphic  message,  signed  by  the  President  and 
Secretary : 

^*To  Lord  CoLBRiiMtK: 

"The  AiiRri<an  P>:ir  A>s<i<  iation,  cniivciHMl  in  its  Annual  Mf<*ltii;;  at 
Saratov^*  J^prinjrs,  U  iiiu'  :i'ivis<'<l  by  trkj^iaph  <<<' the  arrival  this  day  in 
New  York  f»f  Lord  (  hirl  Ju>tii  c  (  okri'lije.  cxli  iul-  liini.  on  iH-ij.ilf  "f 
the  entire  Bar  of  the  l'nite<l  States,  federal  and  state,  iis  here  re]int>ien(e«l, 
a  most  resjK-etlui  aiul  radial  welcome,  with  the  expression  of  the  eamaSl 
wi.sli  that  the  intert'st  taken  l)y  the  Amerirun  l)ur  in  Iiis  visit  to  the 
Uniti'd  Stat«*s.  marked  l»y  their  sincere  esteem  for  his  jiersonal  rhanvtfii 
and  eminent  prufessiona!  and  ptiblir  aervieeH,  &s  well  as  by  their  respect 
for  hiH  high  of^w,  may  in  mmm  degree  iNrntribtite  to  the  pleasure  and 
satiMfatlion  which  it  in  ]i(>|>ed  may  attend  hiif  Hojourn  in  thin  country.'* 

I  move  the  adoption  of  that  minute,  and  that  it  be  com- 

ijiuiiit  ;it«Hl  l>y  tele»;ra|)li,  bigned  by  the  Prcsiidciu  .and  ^x'cre- 
tarv  of  this  Association. 

'The  resoluiion  was  unanimously  adopted. 

Note. — An  answer  was  afterwards  receiveil  by  telegram  to 
the  ioregoing,  wliieli  is  as  tbilows; 

**Tc>  A.  R.  Lawt<»n,  EM<i.,  Premdetdf  and 

"EflWARH  OtI«  IflXKI.KV,  Ehq.,  SerMtttlf. 

"The  F.onl  ( 'hief  .Iiistice  of  Kntjbnid  desires  to  retnrii  liisconlial  thanks 
for  the  welcome  uiticli  has  bet'n  seiil  him.  Noni'  ci'iiM  l>«-  more  'grateful 
to  him  in  rejfard  of  tlie  sentiments  conveyed  and  of  tlie  boiiy  which  con- 
veys them." 

Judt^e  Poland  here  read  a  list  of  new  member?  u[)proved 

by  tlie  (oinicil.  (No  Lint  of  Mrmhcrs  KUdid^  ui  the  end  of 
the  (jvmt'id  MimtcH,) 
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The  nomiDatioii  of  offioers  for  the  ensuing  year  was  then 

read,  and  they  were  uiuniiniously  elected.  {See  Lif^t  of  Ojliccrs 
at  tfie  GiuJ.  of  the  Gmcral  Jltnutca.) . 

The  President: 

The  regular  business,  as  provided  for  in  the  projcrramme, 

haviiitj^  been  (lisj)ostHl  ot".  aiiv  otix  r  mattiTs  lyin<i-  u]»<>u  tlio 
table  may  now,  ii|K>n  motion  of  paitirs  wbo  intnxiuci'd 
tht  ni,  \^  taken  up;  or  any  nuseellaneous  Imsincss  may  be 
called  up. 

C.  C.  Bonnoy,  of  Illinois: 

Mr.  President, — There  are  two  or  three  mailers  in  the  way 
of  miscellaneous  business,  to  which  I  de«<iro  to  call  attention. 
First,  suffer  nie  to  call  up  the  resolution  which  J  had  the 
honor  to  introduce  yesterday  in  relation  to  the  next  meeting 
of  iliis  .Vssueiatiun  in  Chiea^^o.  I  desire  most  espciiallv  t^» 
say  that  the  proposition  to  nieia.  in  ('l)K-ii<j:o  did  not  origiuute 
with  me  or  any  other  Western  man.  The  suggestion  was 
made  by  an  £a«tem  member  of  the  Aissociation,  and  nothing 
could  be  ftirther  from  mv  desire  than  to  have  anv  constraint 
in  the  way  ot  ehan^rini;  the  place  of  me«'tin<^r  of  this  body. 
JSothing  eould  be  more  deli^ihtful  to  AN'eslern  ineniber.s  than 
to  come  to  Saratoga.  The  only  cons i^lerat  ions  that  would 
make  us  willing  rather  than  desirous  Ut  have  a  change, 
would  l»e  tliopc  relatiiiL!:  t(»  the  ♦general  welfare  of  the  Asso- 
ciation. If  the  body  >hould  meet  in  t'lii<'a<:o  next  sumnu  r, 
it  would  und»»ubtedly  conu'  in  a  tloser  personal  contact 
with  the  bench  and  bar  of  the  northwestern  states  than 
would  be  possible  under  other  circumstances.  That  the 
Association  would  1)C  most  welcome  there.  1  may  say  with 
entire  confidence.  Alter  the  sii<!,i;estiuii  was  made,  I  was 
authorized  and  re(jue«te<l  by  the  manager  of  one  of  our 
leading  daily  papers — ^aud  I  think  1  can  speak  witli  equal 
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coiilideiice  lor  the  olliurs — tu  say  that  if  it  sliould  b<^  the 
pleasure  of  the  Association  to  meet  in  Chicago,  ]ie  would  give 
from  one  to  two  pages  each  day  to  the  reports  of  the  Associa- 
tion; and,  bf'in^^^  furnished  with  copy,  would  publish  all  the 

leading  papers  the  next  day  after  their  delivery.  Tliat  ser- 
vice has  been  rendered  tr)  oilier  public  bodies  on  various 
occasions.  I  feel  warranted  in  saying  also  that  under  those 
circumstances  the  Louisville  •  Courier- Journal  and  the  Cin- 
cinnati and  St.  I-Kiuip  newspapers  would  aid  in  .sf)readin<^  the 
influence  of  this  boily  by  ])ublishinir  full  aeronnt^  of  our 
•  prrM-eedings.  The  Palmer  House  will  place  at  our  disposal 
suitable  rooms  for  the  purposes  of  our  meeting,  free  of  cliarge; 
and  a  church,  centrally  located,  is  also  offered  for  our  meet- 
in<^s,  at  an  expinse  (Estimated  to  cover  the  care  and  liuhtin«x 
of  the  house,  i^o  far  as  xhv  eliniaie  of  Chicago  in  niia- 
sumnier  is  concerned,  I  assure  yon  that  it  would  not  be 
found  leas  cool  and  delightful  than  that  which  we  enjoy 
here.  Now,  havinp  said  thus  much,  I  shall  forbear  to  enter 
into  any  euloL^v  of  Cliit  ago.  A.-  the  ati  st  of  all  orators 
said  of  Mas.'^aciiuseits,  1  may  siiy  of  iier.  feince  her  bap* 
tism  of  tlamc  in  1H71,  all  the  world  knows  her  liistory  by 
heart;  it  needs  no  repetition  here»  and  the  Garden  City 
requires  no  eulojojium  at  my  hands.  What  I  desire  is — and 
I  am  sure  I  speak  tin,'  real  sentiments  of  my  brethren  in  the 
Northwest — that  the  bar  in  the  great  Northwest  should  have 
an  opportunity  to  meet  the  distinguished  gentlemen  who 
have  gathered  hero  in  Saratoga.  Some  of  us  can  come 
bore  and  share  in  the  delights  of  these  annual  reunions,  but 
to  the  great  majoi'ity  that  is  uui  practicable.  But  if  you 
come  to  Clii'  nir<>;  h  t  it  be  not  by  the  votes  of  the  Western 
men,  but  bv  the  voluntarv  action  of  the  entire  Association. 
Nav,  more  than  that,  let  it  be  bv  the  beartv  desire  of  the 
men\bers  of  the  Association  who  live  in  the  Eastern  states. 
1  beg  your  pardoii  for  having  occupied  so  niucli  time.  I 
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.   will  nut  even  move  tliu  adoption  ol'  the  icsolution.    If  it  be 
moved,  it  must  be  by  some  other  voice. 

E.  F.  Billiard,  of  New  York: 

As  a  local  representative  of  ^r^aratoga,  allow  me  to  say  that 
we  shall  not  oppose  at  all  the  choice  of  this  meeting,  and  will 
be  pleased  to  meet  our  friends  at  Chicago.  We  feel  flattered 
in  having  had  the  Association  here  for  the  last  six  years, 
but  1  wish  to  bay,  in  addition,  that  so  far  as  Uie  question  of 
expense  is  conoemed,  the  Town  Hail  at  this  place  would 
give  us  rooms  without  charge  if  it  is  desired  to  ren^ain 
here.  We  have  this  year  added  a  new  Court  of  iVppeals  ^ 
room  to  the  building,  and  it  will  huld  ((iiite  as  many  as 
this  room.  We  Mve  also  a  library  belonging  to  the  state, 
in  the  Town  Hall,  consisting  of  over  ten  thousand  volumes, 
and  I  Irish  to  say  now  to  any  member  present,  that  it  is 
open  at  all  times  of  the  day,  and  members  will  he  cheerfully 
welcome  to  examine  the  library  and  u.se  the  buuics  during 
their  stay  here.  I  merely  make  these  sUit^ments  due  to 
Saratoga,  but  we  shall  not  oppose  any  desire  of  the  Associ- 
ation, if  thought  best  for  its  good,  to  go  *to  Chicago. 

Henry  B.  Brown,  of  Michigan : 

I  am  opposed  to  the  pro[)osed  removal  of  our  meetings  to 

Chicago.  God  forbid  that  I  should  say  anything  against 
•  Chirngo!  I  ani  willini:  to  put  myself  u[Kjn  record  here  as 
admitting  that  it  is  the  finest,  the  wealthiest,  the  most  pop- 
ulous city  upon  the  face  of  the  earth,  but  it  is  not  the  place 
for  this  Association,  in  my  humble  opinion  as  a  Western 
man  What  we  should  gain  by  an  iiicrea'^cd  attt  iidance  of 
Western  men,  we  should  lose  by  the  abstjuce  of  a  great 
many  eminent  men  of  ihe  East  Chicago  undoul)tedly  has 
many  advantage  for  a  convention  of  this  kind,  but  as  a  ' 
summer  residence  it  is  not  a  delightful  place,  a^;  I  am  in- 
formed; it  is  not  the  place  in  which  lawyers  Irom  the  Union 
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conj^rcirate  as  Uiey  do  in  Saratoga,  which  is  re<*ogmzed  as  , 
lliL  suiiiiiK  r  metropolis  of  the  eouiitry.  A  ♦xreui  itiaii\  pri- 
.soiis  cunie  tu  this  eoiivciition  iiieidenttilly  to  their  suininer 
yacation,  and  it  is  very  pleasHDt  to  come  here  to  meet  gentle- 
men of  the  bar  from  all  of  the  states,  and  make  their  ac- 
quaintance. Indeed,  I  rejjanl  this  as  one  of  the  chief 
ohjcets  ol'  an  Association  of  this  kind.  It  seems  t<>  me  that 
it  mu.**t  bo  apparent  that  Chicago,  while  it  may  in  numl>ors 
draw  as  many  a.*^  Saratoga,  wiU  not  draw  from  the  area  tliat 
this  i>lace  will  for  it**  attendance.  I  tliink  it  would  he  a  mi?- 
take  to  ehanjjfe  the  loe.ation  of  this  ronvention.  and  I  there- 
fore desire  to  say  liial.  for  one,  1  shall  oppose  this  re>oiuiion. 

John  M.  Gaiit,  of  Tenne.s.'«ee: 

A  resolution  was  passed  hy  the  Tennessee  Bar  Association 

lust  year  npon  this  sultjeet.  hnl  owinu:  to  the  al)senee  of  the 
iSi'cretiirv  of  that  As<oeiation,  1  was  unahle  to  have  it  here. 
The  As.sociation  (»f  Tennessee  earnestly  desires  that  the  next 
meeting  of  this  Association  shall  be  held  at  some  more  cen- 
tral locality.  Tlu  y  would  .•suggest  ^me  one  of  the  central 
states.  uiiiit»ui  desiLMiatini:  any  paitiiiilar  <»ne.  My  own 
i«leas  are  thiii  they  would  l>e  better  suited  l>y  a  meeting  in 
Virginia  than  elsewhen^  hut  as  there  .♦ieems  to  be  some 
difficulty  in  having  the  Association  accommodated  there, 
I  am  inclinwl  to  think  Chicago  would  come  miirer  suiting  ' 
their  wi-hi  -  than  any  otlier  plaee  that  oev  ins  to  me.  I 
woiiM  siiv  fnrthor,  Mr.  rre>ideul.  that  we  lawvei*s  of  ilie 
iSoutli  recognize  our  profession.  We  believe  that  it  has 
more  |>otency  than  any  other  in  fixing  the  standard  of 
puhlie  morality  aii<l  busine'^s  int»i:rity:  that  i"t  has  more 
inlUience  in  eomiiian*lini:  a  n-pect  for  law  an^l  di<  {Hiwrrs 
of  ptvtM'nnirnt.  We  uudiisiand  that  it  ha<  more  to  do  iu 
shaping  the  Jurisprudence  of  the  ciamtry  and  the  machinery 
for  the  administration  of  its  laws  than  any  other.   But  we 
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do  not  Uelifve  in  monopolies.  We  believe  that  he  wlio 
advances  the  interest  and  iiiLmtses  the  inHuenee  of  the 
le^al  protessioD  is  his  countrv'.s  greatest  b(»nt'faetor,  and  in 
this  great  work  we  intend  that  the  South  shall  have  its  due 
share.  We  intend  that  the  new  I  n  awakened  South — ^and^ 
if  y<»u  will  permit  nie  to  say  it,  tlit*  youn^  Suutli — >liall 
ucrupy  a  position  in  the  front  rank.  Now,  we  think  that 
a  meeting  of  this  Association  in  some  place  more  accessible 
to  Southern  members  will  elicit  their  interest  in  the  Asso- 
ciation and  Its  proceedings,  and  will  have  a  benign  influ- 
ence upon  th(  III.  For  that  mison  wc  earnestly  desire — or, 
at  Ikumif  1,  iu  spotikinji:  lor  my  AijsiM  iatiou,  would  say  that 
we  earnestly  desire — that  the  resolution  presented  by  the 
gentleman  from  Illinois  shall  be  adopted. 

\V.  H.  II.  Hus>ell,  of  New  York: 

i  move  the  adoption  of  the  resolution. 

The  motion  was  sec^onded. 

Henry  B.  Brown,  of  Michit^an: 

I  ofl'er  this  amendment,  that  tlie  word  "Chicago'*  l>e 
stricken  out,  and  ''Saratoga"  inserterl. 

Tiiu  motion  to  amend  was  t>econded. 

A.  Porter  Morse,  of  the  District  of  Columbia: 

T\iv  effect  of  that  amendment  will  be  to  suppress  di«t- 
cussion  on  iliis  subject,  to  whicli,  it  seems  to  me,  nieml>ers 
are  entitled. 

The  I*rcsident: 

The  amendment  will  not  stop  the  discuscjion,  in  the 
opinion  of  the  Chair. 

Kufus  Kin;r,  of  Ohio: 

I  move  tliat  the  whole  subject  be  referred  to  the  Kx- 
ecutive  Committee. 

Charles  A.  Peabodv,  of  New  York :  I  second  that  motion. 
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Edward  Otis  Hinklev.  of  Maryland: 

As  one  of  the  members  of  the  I-Acn-utive  Committee,  1 
would  like  to  say  a  word.  Nothing  i.-^  more  important  tliari 
for  a  niHTi  to  know  the  will  of  hi.s  master,  il  liu  in  Jj.'^po.-M.-d 
io  oUcy  and  lultill  the  duties  ol  iri.s  fimction.  The  Executive 
Committee  desire  only  to  be  your  obedient  servants.  Last 
year,  Mr.  President,  it  must  be  recollected,  a  vote  was  had 
of  38  to  27  to  go  to  Green  Brier,  Whits  Sulphur  Springs. 
Our  only  reason  for  not  going  there  was  because  the  pro- 
prietor of  that  estahli^'IjiMi  lit  said  that  it  wius  impa^i.-iible  to 
accommodate  us.  I  think  the  gentleman  from  Illinois  is 
right  in  one  particular  ni  loii«f,  that  this  Association  should 
not  ^o  to  the  West  by  the  pan  h  ulai  dt  -ii  f  ut  Western  men.  or 
by  llieir  votes,  even  if  tin  y  hud  a  niujurity  and  could  control 
our  action.  It  must  be  done  by  gentlemen  from  Eastern  states, 
with  the  concurrenoe  of  the  South.  The  question  lies  rather 
de^r  than  the  matter  of  pleasing  accommodations.  It  is 
whether  the  objects  of  this  Association  will  he  best  promoted 
by  .staying  here  or  going  elsewhere.  The  la>*t  object  named 
in  the  Constitution  is  to  "  promote  cordial  intercourse." 
Witli  whom?  With  the  mendjcrs  of  the  profe-«ion  through- 
out lilt'  rountry.  Now,  I  will  i;n  to  the  very  low»?sl  point  at 
once — the  money  question.  Thtic  are  a  good  many  nitiin- 
bcrs  of  the  profcsijion  who  have  not  the  means  to  come  here 
from  a  great  distance.  That,  I  submit,  b'a  good  argument. 
It  is,  to  be  sure,  a  low  question  to  appeal  to;  but  we  must 
come  down  to  the  bottom  plane  in  a  good  many  of  these 
questions.  I  think  the  register  of  the  .Association  will  show 
that  members  get  tired  of  coming  here  j-ear  after  year. 
Now,  we  must  settle  this  (|iK*stion,  and  I  suppose  it  oujxlit 
to  be  «<>tt1c<)  at  this  meeting:  but  if  not  now,  ihfti  it  njust 
be  settled  soiiK  day,  whether  we  ai-e  to  remain  m  Sjiratoua 
permanently  or  we  are  to  move  around.  I  should  be  {>cr- 
fectly  willing  to  come  to  Saratoga  every  second  yejir,  ami 
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to  to  Chicago  or  to  Atlanta,  in  (.icorgia,  or  clsrwln  re,  in 
the  odd  voar8.  As  to  climate  and  coiiveDieiice^  aiid  otlier 
questions,  of  course  those  are  secondary.  We  can  meet  five 
hundred  men  there  instead  of  a  hundred  and  fifty  here. 
We  can  send  an  infln(»nre  over  ahout  six  or  eiglit  states  of 
the  \\  <'-t  that  will  pruiiiote  tho  objects  of  this  Association. 
I  tliink  we  shoultl  lay  aside  all  pei-sonal  considerations,  an<l 
look  only  to  the  hest  interests  of  tiie  Association  in  .this 
matter.  As  one  of  the  Executive  Committee,  I  wish  that 
tliis  body,  witliont  avoiding  the  question,  shall  meet  it  fairly 
and  distinctly,  and  give  us  their  ni'lcrs.  and  not  refer  it 
back  to  us.  The  distinct  vote  of  the  Association  last  year 
would  have  been  ohevcd  hv  the  committee  if  it  could  have 
been  done,  and  whatever  vote  is  taken  this  year,  I  think  I 
may  promi.«if  that  we  shall  obey.  Ueferrini:  it  to  the  Ex- 
ecutive Commitiee  in*  ;ins  to  >{ay  in  Saratoga.  To  amend 
the  resolution  by  striking  out  the  word  "(*hici)gn"  and 
inserting  Saratoga"  means  the  same  thing.  I  beg  leave 
to  say  that  I  think  we  ought  to  have  the  clear,  distinct, 
unetjuivo^^al.  e.xpressiun  of  the  Association  itself  in  a  matter 
of  so  gi'ave  importance. 

Rufus  King,  of  Ohio : 

I  would  prefer  to  save  what  time  we  have  left  to-day  for 
other  mattei-b,  and  I  tlicrotore  surest  that  the  Kxeeuiivo 
(Committee  ascertain,  by  circular  addn  ss( d  to  the  members 
present,  the  sentiment  of  this  body  on  this  question. 

G.  C.  Bonney,  of  Illinois : 

If  it  is  the  pleasure  of  Mr.  King  to  amend  the  motion 
in  that  way,  I  shall  be  most  happy  to  accept. 

Rufus  King,  of  Ohio : 

I  move  that  the  subject  be  referred  back  to  the  Executive 
Committee  for  the  purpose  of  ascertaining,  by  a  circular, 
what  are  the  wishes  of  the  Association. 
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W.  H.  H,  Russell,  of  New  York  : 

At  the  last  Annual  Meeting  it  was  discussed  and  determ- 
ined tiiut  the  best  interests  of  this  iVssociation  would  be 
promoted  by  a  meeting  at  White  Sulphur  Springe.  The 
only  reason  why  it  was  not  held  there  was,  as  stated  by 
the  Secretary,  because  of  the  lack  of  accommodations  at  this 
season  of  the  year.  Now,  there  are  many  reasons  why  the 
interests  of  the  Association  would  be  advanced  if  its  meet- 
ings  were  held  in  Chicago.  The  Palmer  House  has  tendered 
us  its  large  hall.  Its  newspapers  have  offered  to  aid  us  by 
printing  full  reports  of  our  meetings.  At  our  last  meeting, 
on  page  17  of  tlie  Report,  it  will  be  found  that  Mr.  l>ullard, 
of  New  York,  in  urging  some  of  the  reasons  for  the  increase 
of  the  interests  and  purposes  of  the  Association,  used  this 
language :  If  the  Association  could  at  all  times  succeed  in 
getting  about  one  hundred  to  one  hundred  and  fifty  or 
two  hundred  nieniboi's  to  attend  tlie  annual  sessions,  that 
would  bo  enough  to  carry  on  the  business  properly,  while 
the  great  usefulness  of  the  work  of  the  Association  would 
be  promulgated  by  the  publication  of  the  annual  reports." 
Now.  the  gentleman  iVuin  Chicago  states  ilial  tlie  ]>n  ss  of 
that  city  have  tendered  to  the  Association,  thruugh  its 
columns,  tlie  publication  of  its  proceedings.  We  all  know 
that  the  prei«s  to-day  throughout  the  United  States  gets 
only  a  very  abbreviated  telegraphic  report  of  our  proceed- 
ings. The  local  press  do  the  best  tluy  can  witli  tIk'  space 
tht  \  have.  If  the  Chicago  press  publishes  the  proceedings 
of  this  Association^  the  purposes  of  this  organization  will 
be  enhanced  fifty-fold.  I  believe  we  shall  have  a  larger 
attendance  in  Chicago  than  here,  Mr.  President,  and  I  am 
in  favor  of  the  adoption  of  the  resoiuiiuu. 

John  M.  Moore,  of  Arkan^ : 

It  seems  to  me  that  this  question  proi>erly  belongs  to  the 
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Executive  Committee,  under  the  provisions  of  the  Consti- 
tution, and  that  the  only  way  to  effect  the  object  of  the 
resolution  is  to  change  the  Ck>nstitution.  Article  IX.  of  the 
Constitution  reads  as  follows  :  "  This  Association  shall  meet 
annually  in  the  month  of  July  or  August,  at  such  time 
and  place  as  the  Executive  Committee  may  select,  and  those 
present  at  such  meeting  shall  constitute  a  quorum."  There- 
fore the  Constitution  must  be  amended  before  this  resolution 
can  succeed. 

Alexander  Porter  Morse,  of  the  District  of  Coluin]>ici: 
1  olltTed  my  uinondment  for  the  purpose  of  meeting  that 
point   I  second  Mr.  King's  motion  that  it  be  referred  to 
the  Executive  Committee.  That  committee  .will  act  in  ac- 
cordance with  the  general  view  of  the  Association. 

John  M.  Moore,  of  .Vikansas: 

It  is  the  opinion  of  the  President  that  it  is  competent  for 
the.  Association  to  instruct  the  Executive  Committee. 

Rufus  King,  of  Ohio : 

I  move  that  it  be  referred  to  the  Executive  Committee, 
with  a  request  that  they  ascertain,  by  a  circular  to  each 
of  the  members  of  the  Association,  thtir  wishf^  or  views 
as  to  changing  the  place  of  meetiug,  and  I  move  the 
previous  question. 

John  M.  Shirley,  of  New  Hampshire : 

I  did  not  vote  for  the  suggestion  last  year  to  go  to  White 

Sulphur  Springs,  although  I  suggcst<'<l  to  i^entlf  jjien  that 
I  was  willing  to  go.  The  truth  is,  1  rather  wanted  to 
go.  I  think  we  Eastern  men  are  entirely  willing  to  go  to 
Chicago  or  Atlanta  or  White  Sulphur  Springs;  but  we 

want  that  to  be  done  which  is  for  the  best  interest.s  of  the 
Association.    I  have  had  the  idea  from  tlie  outset  that  this 
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\va-  ii  muUui  vvliicil,  by  liie  Cwii^tiluUuii,  belonged  to  tin? 
Executive  Committee;  that  it  was  made  their  duty  to  de- 
termine It;  but  I  believe  t))at  those  present  here  can  de> 
termine  this  matter,  and  then  the  matter  will  be  settled. 

Charles  A.  Peaboi1>.  nf  New  York: 

It  -■('111-  In  till'  tliiii  i!iis  ivrrrciirr  (oihc  Kxccutivo  Com- 
iiiiUrf,  rii:iil  iii-ti'(irtiuii;>  ;is  to  ju-t  what  tliey  shall 

ill'.  1-  ri-all\'  \  1-! y  iiiiii  li  lik(  v(  iii|iti<4  a  MTvaiit  without  any 
rii-rii  tiiMi  111  ihf  iijutiti.  1  wuuKi  like  tu  liuvc  Uiis  thiug 
refened  to  the  Executive  Committee.  I  am  not  opposed 
to  going  to  C^iicago,  and  I  am  in  doubt  how  I  would  vote 
upcni  that  subject.  Last  summer  I -had  the  pleasure  of 
seconding  the  rcTsolution  to  go  to  Whiti?  8ulphtir  Spring 
It  is  an  ancient,  historical  reLi'  ii  l  b'  \vhole  of  this  coun- 
try was  oncf  n  ini—  iii.  il  1  v  t!u-  <iii  rii  ]'n\vi\  Wlnte  Sulphur 
Sjii  iim-.  I   bail  ^frai  r<  >]■»•'•(  ami  vciuTation  for  the 

bid  tli.it  tin'  ."^1  Hii lurn  L'<'iitb'i!icii  <A'  Savannali,  in  vour 
!5tnt(^  sir,  .iiiil  trciii  Smjib  Caiulinu,  ui  ilir  months  of  May 
and  June,  [  I.  jiared  their  horses  and  carriages,  and  started 
for  H' three  or  four  weeks'  tour  to  that  place,  where  they 
met  kitidre<i  spirits,  and  where  they  were  accustomed  to 
enjoy  thoni^elvers  and  consider  an<l  mature  the  sulpects  of 
niiti'  I  ;il  wdl  as  sofidl  inti  r(  si  I  am  in  favor,  sir,  de- 
t  l  ir  lh  of  takinix  tbe  cuum'  that  is  most  acxfptable  to  thi.i 
Imm|\  1  ia  ta\i.i-  lit'  irlri'iiiiij  tli:-  matter  to  tlic  Kxecu- 
t 'i  iiii!!  1 11  li '  ,  \vilb  iiiiiliitiL'  ainfi-  tliaii  a  ^<il,L'gc'Stion  tO 
.1-  i'.  ill"  iK,.i:i;<  r  III  wiiK  h  tl)i..-y  shall  cuiisuit  the 
uisiio  ui  tli<  'ixnls.  I  wovdd  not  havt  the  Executive 
Conmiittcc  scud  out  iiiquiriej>  to  all  the  memb^  of  ihtB 
As<iO(riution,  and  get  ans^wers  from  several  hundred  who 
uinor  att<'iid  the  meetings,  and  let  them  prevail;  but  I 
would  Imvu  tlio  commit!  '  <  xercise  tlieir  own  diacreAioik 
and  good  judgment  on  tiie  subject. 
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John  M.  Gaut,  of  Tennessee: 

I  have  a  resolution  which  coincides  with  the  sentiments 

which  liave  been  expre.s.se(l,  I  tliink.    It  is  this : 

Resolved,  TIjuI  it  is  the  sense  of  tliis  Association  that  the 
Executive  Committee  will  subserve  the  interests  of  the  Asso- 
'  ciation  by  calling  the  subsequent  meetings  in  different  sec- 
tions  of  the  country  from  year  to  year,  as  far     ]n  acticable. 

Alexander  Porter  Morse,  of  the  District  of  Columbia : 
That  is  not  in  order  at  this  time. 

The  President : 

Doc9  the  gentleman  from  Ohio  accept  this  in  lieu  of  his 

resolution  ? 

Rufus  King,  of  Ohio:   No,  sir. 
The  President: 

The  Chair  is  of  the  opinion  that  the  amendments  have 

gone  ai?  far  ai>  they  can  under  tlie  rule. 

Robert  D.  Benedict,  of  New  York: 

Af  I  understand  the  resohition  uf  Mr.  Kin^%  it  does  not 
bind  the  Executive  CVaiiinittee.  It  simply  request**  them  to 
ascertain  the  sentiment  of  the  AsHoeiation  by  a  circular  ad- 
dressed to  all  the  members  of  the  Association,  and  it  still 
leaves  to  that  committee  the  selection  of  the  j>lace; — not 
niereiy  to  rey-ister  the  vote  ol  tlic  inajurity,  hut  to  select  the 
place  of  meeting.  Tn  view  of  all  the  considerations  which 
have  been  suggested,  it  seems  to  me  tliat  that  is  where  the 
matter  ought  to  be  left. 

Charles  A.  Peabody,  of  New  York : 

That  is  undoubtedly  the  purpose  of  tlio  resolution,  but  I 

■^vanted  to  ;i\  niii  the  necessity  of  c(>nipelHn<x  tlieni  to  «lo  just 
what  a  mere  servant  would  do.  I  auice  wiiii  the  gentleman 
who  has  just  spoken,  if  they  arc  left  free. 
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Wm.  Allen  Butler,  of  New  York : 

r  mis(  (luLi  til.'  motion  will  not  prevnil.  Thr  gentlemen 
will)  tjike  \  \[v  \  r<  luMc  t'l  coiiK'  licro  certainly  ("Hi^'-)it  (o  be  able  to 
gi\  <-  an  iiitt  ll tm-iit  t'X[ii<'-,^iMii  it{  tlu'ir  views,  and  ^^ive  it  liere. 
"Now,  1<>  ]iut  ujiiiu  ilif  I'lxtTiit i\r  ('(Hiiiiiitti'f  aiul  upon  the 
Secix-Uiry — btcan><'  it  wuulJ  lull  upon  iaai— (he  labutious 
duty  of  consulting  by  mail  with  several  bundrtM  1  gentlemen^ 
I  think  is  very  onerous,  and  will  lead  to  no  good  result,  be* 
cause  gentlemen  who  receive  the  circular  may  or  may  not 
attend  to  it.  The  place  of  our  next  meeting  should  be 
jtriuhd  iijnm  the  Tocord  of  tho  proceedings  this  Mi  lf.  Article 
IX.  "I'  tlif  (  oti-titnti" ill  t  iitru>t.-  (lii-  inatfi'i-  to  thr  Executive 
(  oiiirjiittrr.  aii(i  it  hrl'iu::,-  to  (In.  til.  It  i-'  thfif  province  to 
act  ii|inti  the  .|in-tioii.  .\ny  (■xp!H-<io[i  ol'  opinion  by  the 
A->oLiaUuu  ai  Autiuul  Mt-i  ting  wuuld  it  reivi-  their  most 
respet'tftil  attention.  It  could  not  be  binding  upon  them, 
unless  you  amend  the  Constitution  by  a  two-thirds  vote.  If 
as  was  done  last  year,  of  course  the  committee  would  endeavor 
to  accommodate  their  clecision  ti>  tlie  views  thus  ^pressed. 
We  made  an  honest  effort  last  year  to  go  to  White  Sulphur 
Spriii--     I  -an  'In   ] .I'n] .rii'tof  tuy.-i-lf.  aii'l  In-  lold  me  he 

\\i>ll|ri    Ii;;ik<     e\('I'\    [.o-~lMe   i  iriift    to   ac< 'OHl  1 1  lo(|  a  t  e   US.  Hut 

it  iiiiiK'il  <nit  iliat  »!•  wanti-il  *.»  ^o  tla/fe.  p-'fhaj-s  two  hun- 
(li'ttl  .-lioiiL;.  in  tin  miiKilr  <>'.  llic  -m-on.  'rinTefore  We  had 
to  give  that  up.  If  it  i.?  the  sc-n-^e  of  a  large  [  oi-tion  of  the 
gciillvmen  here  that  it  would  be  advisable  t<)  4^0  to  Chicago^ 
let  lis  have  tliut  expressed,  and  then  the  Executive  Committee 
will  have  <K)ine  guide  in  determining  the  question  confided  to 
thenrby  the  ( 'uni<tit  ution.  1  tnii^t  this  resolution  of  my  friend 
will  not  prevail. 

John  M.  Moore,  of  Arknnsa,s: 

1  move  to  lay  the  original  resolution  on  tlie  table. 

Wii.,  ,\lli  ii  liuil.  !,  ..i  Nlu  Vuik  :    I  struud  that  motion. 
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John  M.  Gaut,  of  Tennessee : 

I  hope  the  gentleman  will  withdraw  his  motion  for  a 
moment  I  have  a  riasolutlon  to  read. 

John  M.  Moore,  of  Arkansas : 

I  withdraw  the  motion  to  lay  on  the  table,  and  then  the 
gentleman  can  introduce  his  resolution  as  an  original. 

C.  C.  Bonney,  of  Illinois : 

I  have  a  painful  consciousness  that  time  is  being  occupiedi 
and  therefore  am  extremely  anxious  to  &cilitate  matters.  I 

am  quit^  willing  to  withdraw  my  resolution  if  bcture  the 
offering  of  aiiv  resolution  it  may  take  the  sense  of  wliat  is  in 
here.  I  beg  the  indulgence  of  the  meeting  to  let  our  brother 
from  Tennessee  present  his  resolution.   Perhaps  it  may  cover 

the  ground. 

The  President : 

Let  the  gentleman  from  Tennessee  read  bis  resolution,  then. 
John  M.  Gaut,  of  Tennessee: 

Rettolved,  That  it  is  the  sense  of  this  Association  that  the 

Executive  Committee  will  subserve  lis  interests  by  calling 
its  subsequent  meetings  in  different  seetions  t^e  country, 
from  year  to  year,  as  far  as  practicable,  and  it  recommends 
that  the  next  meeting  be  held  at  Chicago. 

C.  C.  Bonney,  of  Illinois :   I  withdraw  my  resolution. 

Robert  E.  Monaghau,  of  Fennsylvania : 

Is  there  not  a  motion  pending  to  lay  on  the  table? 

The  President : 

That  has  been  withdrawn.  Every  motion  growinir  out  of 
Mr.  Bonney's  resolution  is  taken  from  the  consideration  of 
the  house.  It  was  competent  for  the  mover  of  the  original 
resolution  to  withdraw  it,  notwithstanding  the  motion  had 
been  made  to  lay  it  on  the  table. 
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Robert  E.  Moiiaghan,  of  Pennsylvania: 
Tlic  gentleman  has  not  wiihdrawu  his  resolutiou.  lie 
declined  to  ofTer  it. 

< 

The  President : 

The  point  may  be  well  taken:  but  tlie  resolution  was  * 
introduced  by  the  gentleman  from  Illinois,  and  though  he 
did  decline  to  ofler  its  adoption,  through  modesty  character* 
istic  of  his  region,  it  was  offered  nevertheless. 

C.  C.  I>onnev,  oi  Illinois: 

To  split  that  hair  with  perfect  precision,  let  me  say  that  I 
moved  the  resolution  and  laid  it  on  the  table  temporarily, 
but  I  said,  precisely,  that  I  would  not  even  call  for  the  adop- 
tion of  the  resolution.  That  was  left  to  my  friend  from  Xew 
York.  It  was  a  calling  for  the  a<lo}»tion  of  my  resolution, 
not  the  adoption  of  anotlicr  resolution. 

Kichard  T.  Merrick,  of  the  District  of  Columbia: 
lias  the  resolution  of  the  gentleman  from  Illinois  been 
withdrawn. 

The  President :    h  has. 

Richard  T.  Merrick,  of  the  District  of  Columbia : 
Then  there  is  nothing  before  the  house  ? 

The  President:    There  is  nothing  before  the  house. 

At  this  point  the  member  from  Tennessee  read  his  resolution. 

Richard  T.  Merrick,  of  the  District  of  Columbia: 
I  move  to  lay  that  resolution  on  the  table. 

The  President : 

The  question  will  be  imt  if  the  Association  understands  it 
The  question  is  upon  the  motion  of  the  gentleman  from  Wash* 

ington  to  lay  this  resolution  on  the  table. 

The  motion  to  lav  on  tlie  table  was  carried  bv  a  vote  of 
54  to  20. 
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Henry  Eeed,  of  Pennsylvania: 

The  report  of  the  committee  of  the  Law  Ad^ociatiou  of 
Philadelphia,  appointed  December  5th,  1882,  to  consider  the 
subject  of  the  delays  to  suifors  in  the  Supreme  Court  of  the 

United  States,  and  the  varitm.s  plans  for  tlie  relief  of  that 
court  wiiieh  have  been  sufjj^estcd,  was  intntduced  by  Mr. 
Vaux,  and  laid  upon  the  table,  subject  to  the  call  of  the 
Association.  To  bring  up  the  whole  matter,  I  would  now 
offer  the  following  resolution: 

Rcsolvedj  Tliat  tliis  Associaii»>n  (.onniiend  lo  ihe  ef»nsider- 
ation  of  Congress,  with  its  approval*  the  scheme  for  a  single 
court  of  appeal  to  hear  all  appeal  cases  in  which  the  juris- 
diction of  the  circuit  courts  has  been  acquire<l  by  the  citizen- 
ship of  the  parties  only,  and  the  ajipointnient  of  an  additional 
circuit  judge,  wlio,  wilh  the  circuit  and  «ii.-u  ie  i  judges  ot  his 
circuit,  shall  constitute  the  cir<  nit  •  ourt  m />anc,  substantially 
as  the  same  is  provided  for  in  the  bills  proposed  by  the  Law 
A&«ociation  of  Philadelphia. 

W.  H.  IL  Russell,  of  New  York : 

I  move  that  the  resolution  be  referred  to  the  committee  on 
Judicial  Administration. 

Henry  llteed,  of  Pennsylvania : 

I  hope  that  that  will  not  be  done  without  some  expression 

of  views  from  this  Association,  it  is  very  ])ossible  that  tliis 
(pu.-iitfu  may  <tase  to  be  a  living  issue  Iji'fin'e  llie  nrxt 
meeting  of  this  Association.  It  is  hardly  probable  that  this 
subject  will  come  before  us  again.  I  tliink  that  if  the  Asso- 
ciation takes  any  action,  it  had  tater  do  so  now.  It  is  not 
well  to  adjourn  without  s<»n)e  further  discu>siou  upon  this 
particular  mea.*>ure.  1  hope  that  that  resolution  will  not  be 
passed. 

W.  H.  H.  Russell,  of  Now  York  : 

For  the  pur|)ose  of  allowing  the  gentleman  to  discuss 
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the  iiit  tits  of  til*'  ni.ittur  rel'erjred  to,  i  will  withdraw  my 
luuliou  ior  iht  [tivoeut. 

Henry  Roed,  of  Pennsylvania 

I  oome  herd  to  ask  your  consideration  of  the  aalgeet  of 
delays  in  the  United  States  Supreme  Court,  and  the  various 

]ilans  foi  the  relief  *>t  Hint  court,  .  I  corneas  a  messengeir. 
Should  1  succeed  indoiiiL;  it  in  >u<  Ii  a  wav  as  to  enlist  your 

inU'rcHt.  iiiv  rni-.-'ii»ti  will  iia\r  \k-:  ]\  luilillftl. 

Tlif  Law  A^-'K-iaiioii  1 'liila<it  !|thia  i>  a  boily  of  some 
aL'r,  and  1  think  I  nia\'  -av  ..t  ^i>uw  ^laiidin^.  It  is  the 
urgauuutiuu  ul  uuv.  oi  tliu  uMc^i  bar>  die  country,  with 
a  )>a8t  of  which  it  has  every  reason  to  he  prond^  and  a 
future  to  which  we  may  look  forward  with  hope.  That 
Association  has  given  this  suhject  considerable  attention. 
It  has,  during  the  pnht  winter,  taken  up  two  subjects  for 
rMn<i  leratiou :  How  to  sjK'ed  the  disposition  of  cases  in. 
th-'  SM[tn-tui'  (outi  <«i'  til*'  Siafi'  of  Pfiiiis\'lvania,  and  also 
-[K.  ilv  (ii-po-iiiMii  lit  ca-r-  in  tlir  Suj iiTinr  (  ourt  of  the 
(  'iiit(.'(]  Stale-  TIm.' l  oinniitti'r  !ii  whcin  tlia(  latter  pro V'lem 
uui  iviciTi'l  took  the  ]itiK;w<Ju)g.-?  ul  Aooociatiou  at 
its  last  meeting,  and  gave  them  most  careful  and,  I  thinks 
most  impartial  att(*ntion.  I  do  not  think  that  men  ever 
brought  to  a  subject  less  prejudice  than  the  members  oi 
that  particular  commit tti'.  I  will  not  say  of  its  members 
that  th«y  were  \i<''.  tla  adv()rate-s  of  -pi  cial  nifasuresi;  but 

affi  I'  liavihi:  ]••■::.<]  al!  ;iial  wa-^  -aid  <>\i  Ixdii  sides,  thcy 
tlnia^dil  thai  tlii  la-uMi  :!]  hriin'c  thiti;  \va-  not  wliPfher  tO 
ad viira ti ■  on. ■  ni'  the  I hi  \  ot'  1 1  n II iiM-i  1  n-s.  oi-  tLt  strengtheu 
ihu  paiia,   on  or;-    -ulr  oi    iIh..-  i^llirr.  endeavored  tO 

see  if  it  was  not  jKissihlo  to  hit  upon  some  plan  by  wliich 
the  object  in  view  might  be  accomplished. 

You  will  pardon  mo  if  I  take  up  a  little  of  your  time  in 
considering  the  two  bills  Ijeforc  this  Association  last  year. 


I 
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and  then  calling  atWntiou  to  the  manner  in  which  the 
plan  suggested  by  the  Philadelphia  Association  eiideavois 
to  meet  the  desired  objects. 

The  bill  introduced  by  Senator  Davis  provides  substan- 
tially that  ttiere  shall  be  a  court  of  appeal  in  every  circuit 
of  the  United  States,  which  bhail  consist  of  six  judges, 
and  that  their  finding  shall  be  final  in  most  cases. 
Tiie  committee  made  an  examination  as  to  the  character 
of  the  cases  which  come  up  in  the  Supreme  Court,  and 
it  was  found  that  one-third  were  those  depending  on  citizen- 
siiip  otiiy — cases  which  had  notliing  whatever  to  do  with 
the  law  of  nations  or  the  (Constitution  and  laws  of  the 
United  States,  for  the  settlement  of  which  the  Supreme 
Court  of  the  United  States  was  established.  They  involve 
questions  of  common  law,  wliich  it  htis  always  been  deemed 
that  the  courts  of  highest  resort  in  the  various  states  are 
competent  to  decide,  and  they  are  brought  to  the  Supreme 
Court  simply  because  there  is  no  other  court  to  which  an 
ai'pral  would  lie.  Why  should  not  a  court  of  appeal,  of 
equal  dignity  with  the  supreme  courts  of  tlie  states,  be 
equally  competent  to  hear  and  decide  such  questions? 
Such  a  court  would  secure  to  a  defendant  whQ  fears  pre- 
judice all  that  he  could  obtain  in  the  courts  of  his  own 
state,  viz.:  a  fair  trial  by  an  impartial  tribunal,  and  a 
review  by  a  court  of  great  dignity,  whose  jurisdiction 
would  be  solely  an  appellate  one. 

There  was  a  practical  objection  to  establishing  one  new 
court,  that,  if  it  were  to  hold  its  sessions  in  Washington, 
there  would  be  the  loss  of  one  conspicuous  merit  of  the 
Davis  bill — ^the  convenience  to  suitors.  A  .**ingle  court  of 
appeal  might  hold  sessions  once  a  year  in  each  of  the 
four  great  divisions  of  the  Union.  It  would  not  be  de- 
sirable ^hat  this  court  should  pass  finally  upon  aii\  ques- 
tions of  strictly  federal  law;  but  it  might  be  a  court  of 
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final  ai)peal  in  all  eajses  where  the  jurisdiction  below  was 

h'tk^eA  merely  on  the  citizenship  of  the  parties,  if  it  were 
not  for  the  coiistitiuiuiiiil  t^bjietion  that  there  >ihall  be 
"one  £5upreme  Court."  There  niu-t  therefore  be  a  right 
of  appeal  to  the  Supreme- Court.  The  money-limit,  how- 
ever, may  be  fixed  so  hiph  as  practically  to  secure  the 
advantage  soui^ht,  while  .still  keepin*x  within  the  constitu- 
tional provision. 

There  remained  one  important  and  irreat  l>encfit  -ecured 
by  the  Davis  l>ill,  not  provided  for  by  the  foregoing  sug- 
gestions—  the  review  of  district  and  circuit  court  judg- 
mciiis  in  rases  under  .S'),000  in  anmiiiit.  This  we  have 
bought  to  obtaui  by  tlie  addition  of  one  circuit  judge  to 
each  circuit,  who  can  .*»harc  the  labors  of  the  present 
judge,  while  time  will  be  w^ured  to  both  of  them  to  sit 
with  the  justice  of  the  supreme  court  or  the  judge  of  a 
neighl>oring  circuit  court,  and  tli<'  district  judge,  as  the 
circuit  court  iu  Imnc,  in  which  theie  will  be  alwavs  at 
least  two  new  minds  to  consider  the  rulings  of  a  single 
judge. 

Robert  I).  Benedict,  of  New  York: 

1  have  examined  this  rcjK)rt  and  the  bill  attached.  I 
looked  to  see  what  remedy  was  ju-oposcd  for  the  difficulties 
in  the  adniiralty  branch.  i'o  niy  great  surprise  I  find 
nothing  un  tliat  suliject.  1  woul<i  itsk  the  gentleniau 
from  Pennsylvania  whether  tliat  matter  was  left  out  in- 
advertently  or  intentionally.  ( Vrtainlv  it  seems  to  me  that 
it  is  a  matter  which  should  be  attemled  to. 

Henrv  Reed,  of  Pennsylvania: 

The  feeling  was  that  we  should  take  as  few  stefie  by  way 
<if  I'liange  as  po<vi])le.  ( )ur  ol)ject  was  lu  keep  the  ilung 
close  tn  tlie  is<ue.  We  ditl  not  go  into  the  whole  scheme 
of  possible  reform,  because  that  seemed  to  be  somewhat 
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IhvoihI  the  <)U«sli(<n  laid  iK-tcin-  lis.  If  tin-  liuii;uuj:c  c)l'  llu- 
jJropu^l■J  bill  is  nut  >uUici4.'ntl}-  rumjuvla-u^ivcL'  to  iticludv 
ftdmitaltv  cafes,  the  sub-committee  ot  the  I^w  As^sociution 
of  Philadel}>hia,  who  uro  Iwre  present,  liavc  authority*  to 
make  the  xm-estsary  chanjie.* 

Robert  D.  Bemiliti.  of  Xew  York: 

It  it.vms  tv'mc  that  tlic  Ijkvr  ApsociMtion  of  PhiUululphia 
hi  Uiiii  respect  have  left  out  the  point  where  reUcf  was 
maintv  needctl.  There  i«  no  {mri  of  the  judicial  system 
wlitre  tl)«  iv  an- urrntor  difficult i.  >  1".  It  iu  reference  to  that 
nwllt  r  tliaii  ill  ft't'ort  iico  to  ailniirally  ra-t-.  nri'l  yi  t  this 
bill  jiri'viilc:^  tor  an  a|»|M^al  tt*  thtw-c  jud^rs  i»t  tlu>  Su|ir«  iiu.' 
(mn  in  all  cast  s  of  law  and  (.M|iiit\\  hm  -;!V~  tiofhini.'  what- 
ever uf  aiiv  ri'ltcf  t4i  admiiaUv.  Thai  i^,  lo  ui\  niind.  ^uu- 
ply  a  reason  w  hy  this  niatti-r  should  be  referred  to  a  com- 
mittee of  this  Associatiofi  for  rejiort. 

U'illiam  P.  Wells,  ul  Muhipm: 

The  Mibji'ct  bron*rht  h«  fore  the  As»u(.-iutiuu  hy  the  rcso- 
htioa  offered  by  tho  gentleman  from  Philadctpliia  was,  aa 
b»  doubtless  is  aware,  the  main  fiubjcct  of  the  discussions — 
at  least  the  most  important  subject  of  the  discuijsiona — of  tlie 

•  II  lias  im.n  :<uj:(iest«  d,  uix'ii  llie  aiitliority  of  Alkiiie  tvs.  The  Disinle- 
fntbifOnnpany  (18  Watla«6, 27S),  that  the  wnrrlK  tined  iu  mxtivn  14  of 
llif  {irofKmci   hill,  viz.,  **«very  of  writ  -if  t'rrr>r,  u|«i«'al.  .  .  .  <>r 

Uher  |.nH.(i  il!iiL'  at  law  or  in  etjiiity  <]t'sii:iu  «i,  a.-  all'>\vr<l  by  exi»tiug 
law,  to  uhtain  a  rt-vicw  uf  any  ilevne,  jinlpinoal,  liiidiug,  or  ruling  of 
*Bf  jnHtK  of  the  circuit  or  of  the  flUtrict  cmirt/'  do  not  iiidiule  tvmw 
«r  a<lniir.^''v  '  r  iii.iritiiui-  'iii  i-riictiuii.  liiit  it  may  Im-  (t< iiihti  il  whfllier 
thedeciaiuu  in  AtkiuHW.  The  Dictiiitifmitiiic  Coiuimny,  being  the  result 
of  a  oomparnfon  of  serera)  actn  in  pari  materia,  which  had  a  special 
purpose,  would  be  extended  t>«  a  !«ianitt'  uf  su  ;:fnoral  a  chiinuttT  us 
thf  jmip<.>jie<l  bill.  T<>  iiioet  all  doubt.  ho\vev<'i,  tlu;  fourteenth  sidion 
<rf  the  latter  could  be  amended  to  nud,  "  every  tast;  of  » ril  of  ormr, 
anxil, ...  or  otlier  praoeedijiiK  At  law  or  in  equity,  orb^lonjdng  to  the 
admiisltjr  or  maritime  juriadictieti,"  etc.— Hknry  Rbkd. 
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A-ssociation  last  y<  ar.    It  was  brought  before  the  last  meet- 
ing of  the  Asjsociatiou  upon  the  report  of  a  coiiimittee  com- 
posed of  the  most  distinguished  membera  of  this  body,  apon 
their  majoritj  and  minority  reports,  which  presented  the 
two  different  schemes  which  have  been  before  the  profession 
for  a  long  time,  for  iIk  purpose  of  a«  <  omj.lishing  thi«*  most 
needed  relief.    TIr'  discuission  that  followed  upon  the  re- 
ports was  an  interesting  one.    The  nujority  report  was 
adopted  as  the  sense  of  this  Association.  It  stands,  then, 
as  the  Tote  of  this  Association,  that  some  scheme  for  this 
purpose,  which  involves  the  creation  of  intermediary  <  nun^ 
of  appeal,  by  addition  to  the  number  of  circuit  court  jvKlges, 
is  the  most  desirable  one  to  reach  the  object   I  think  the 
whole  scheme  proposed  by  the  Philadelphia  Law  Association 
is  commendable.    My  approval  of  the  Davis  scheme  rested 
largely  upon  two  cuii.-idtiatit.as :  1.  That  it  gave  us  mure 
judges  for  circuit  court  duty,  and  it  has  been  an  especial 
hardship  to  the  courts  of  the  West  that  there  was  so  little 
attendance  on  the  part  of  the  circuit  judge.   It  has  been  our 
experience  that  the  circuit  court  judge — not  the  Supreme 
Court  judge  assigned  to  the  district,  but  the  regular  circuit 
judge — was  a  little  disposed  to  abridge  the  time  that  he  sat 
in  the  several  circuit  courts.   Practically,  as  we  all  know, 
that  results  in  making  the  judge  of  the  district  court  final. 
And,  as  I  say,  that  sccuhmI  to  niu  an  important  element  in 
deciding  tliis  question  —  that  the  Davis  scheme  provided 
more  circuit  judges.   2.  *  My  own  mind  was  strongly  in- 
fluenced by  what  was  known  as  the  constitutional  objection 
to  the  scheme  of  putting  the  Supreme  Court  into  divisions. 
I  do  not  think  that  mv  friends  who  favored  that  s<  Ik  me 
successfully  answered  the  objection,  and  I  do  not  thiuk  it 
has  been  successfully  answered  anywhere.    Now,  upon 
these  considerations  it  seemed  to  me  that  what  is  known 
as  the  Davis  scheme  was  preferable.   That  proposed  by  the 
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bar  of  Philadclpliia  embodies  substantially  the  creaiiMU  of 
a  number  of  inti^rmediate  courts  of  appeals,  and  provides 
additional  circuit  judges.  It  does  not,  however,  proyide 
for  the  session  of  a  court  of  appeals  in  every  circuit,  as  in 
the  Davis  bill,  but  for  a  session  of  this  court  of  appeals  in 
the  I'uur  great  divibions  ol"  tho  Union. 

I  am  not  prepared  to  say  timt,  if  it  were  desirable  for  us 
to  take  a  final  vote,  I  should  not  vote  in  favor  of  this  pro- 
position ;  but  I  do  not  think  that  year  after  year  it  is  well 
for  us  to  take  action  communicating  our  views  of  the  ques- 
tion to  Congress.  I  shall  therefore,  while  entertaining  with 
great  respect  this  ]iroj)osition,  and  desiring  to  keep  it  before 
the  members  of  this  Association,  make  a  motion  which  will 
leave  the  matter  open  for  full  discussion,  and  that  is  to  refer 

this  resolution  and  the  accninpanying  report  to  the  Com- 
mittee on  Judicial  Adniinidiiaiiun. 

(NoTS. — Mr.  Russell  had  already  made  that  motion.) 

The  President: 

Are  you  prepared  for  the  question?  The  motion  is  to 
refer  this  whole  matter  to  the  Committee  on  Judicial  Ad- 
ministration. 

N.  Dubois  Miller,  of  Pennsylvania: 

I  merely  want  to  make  one  explanation  as  to  the  reason 

for  bringing  this  matter  before  the  Association  after  it  had 
been  so  thoroughly  discussed  at  the  last  meeting. 

It  was  thought  that  the  voice  of  ^is  Association  should  be 
powerful  in  influencing  any  legislation  in  Congress,  but  it 
was  also  thought  that  a  house  so  entirely  divided  against 
itself,  as  the  result  of  the  discussion  last  year  showed  this 
Association  to  be,  could  hardly  be  so  influential  as  a  positive 
expression  of  opinion  from  the  Association,  if  it  could  be 
obtained,  in  the  interest  of  a  measure  which  could  secure 
friends  from  both  sides  of  the  house  represented  last  year. 
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The  only  rea^ion  for  brinj^ing  this  matter  now  before  the 

Associal i< Ml  is.  tli.ii  \\r  m.iy  a-«  rrt;ini  \v]iellier  it  coiiiUuiKls 
itself  to  a  larger  iiuiulicr  than  either  meiwure  pro|K>j^i'<]  lasi 
year.  For  that  reason  only  1  should  be  anxious  to  hear 
some  further  discussion  from  gentlemen  who  are  pn^nt 

D.  S.  Trov,  of  Alabama: 

This  matter  has  been  pressing  iu^ell*  upon  our  attention 
for  some  time.  It  seems  to  -me  that  the  plan  of  dividing 
the  Supreme  Court  into  sections  will  accomplish  the  ]>urj>oc)e 
better  than  the  other  plan.  It  was  remarked  in  one  of  the 
•papers  read  Ix'fore  thi.s  A--<h  iation,  that  the  judgnunt  of 
three  judges  was  ordinarily  as  good  an  exposition  of  the 
law  as  that  of  nine.  Indeed,  the  opinion  of  the  courts  in 
most  cases  is  the  opinion  of  one  man,  shaped  and  modified, 
more  or  less,  by  collision  with  the  intelle<  t.<  of  his  a^sfx  iates: 
but  the  exiK  i  ii'iiee  of  the  legal  prolesi^ion,  and  iii;  history, 
demoustrat<^  that,  for  correct  judgment,  three  men  are  all 
that  are  ordinarily  required. 

The  constitutional  difficulty  about  dividing  the  Supreme 
Court  into  .sections,  manitested  in  the  debates  on  this  subject 
at  the  la-st  nuK^^ting  of  the  Ab^ociation,  arises,  it  seems  to  me, 
from  a  want  of  discrimination  between  the  decision  of  a 
cause  and  the  judgment  of  the  court.  The  two  things  are 
essentially  distinct.  The  judgment  affects  the  parties 
litigant;  but  the  decision,  as  an  exposition  of  the  prin- 
t'ii)les  of  law  involved,  nfl'ect.s  the  public.  It  is  the  right 
of  the  parties  litigant  to  the  judgment  of  the  court  which 
the  Constitution  secures,  and  not  the  right  of  the  public 
to  an  exposition  of  legid  principles  in  any  given  case.  And 
this  constitutional  right  of  the  parlies  to  the  judgment  of 
the  court  is  not  violated  becau.^^e  that  judgment  is  rendered 
upon  an  exposition  of  the  legal  principles  involved,  made 
b}'  a  part  only  of  the  court 
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AXHitTe  a  court  is  composed  ul  tliroe  judircs.  wo  kuow 
that  ordinariiy  the  opinion  is  })rej>aro(l  hy  one  of  the 
judges;  the  other  two  asi«eut,  ami  tlie  Judgment  of  the 
court  is  entered  in  accordance  with  the  opinion ;  and 
whi'ie  the  judLres  ;ire  ovcrwurked.  or  aic  iiidoU'iit,  it  not 
unfrciiueiuly  iiappeii.^  that  the  judgment  ol  ilia  court  is 
based  entirely  on  the  decmon  of  one  man.'  This  is  an  evil 
which  has  been  felt  in  the  supreme  court  probably  of 
every  state  in  the  Union— certainly  in  every  one  whose 
decisions  liave  lal Uu  under  niy  olnervatioii — and  th(*  cx- 
ijslence  of  the  evil  illustrates  the  di-tiTiction  hetween  the 
decision  and  the  judgment  to  whidi  I  wi.^h  to  call 
attention. 

When  a  jud^re  has  sufficient  confidence  in  the  learning, 
aeunu  n.  and  s«>innl  judii^ment  of  one  of  his  bioihers  <>n  the 
bench,  he  can  verv  conscientionslv  assent  to  the  rendition 
of  judgment  in  accordance  with  tlie  decision  of  his  brother 
judge,  without  a  critical  examination  of  the  legal  questions 
for  himself. 

The  jnstiee>^  of  the  Su|»renie  <  ouit  of  the  I'nited  Stnti"^, 
and  of  ail  uther  6U|ircme  court^^,  dtaibtle^s  do  this  now  very 
freciucntly,  and  the  proposition  is  to  authorize  the  Supreme 
Court  to  do  it  avowedly,  wlienever  the  decision  has  been 
concurred  in  hy  three  of  their  nnnihor.  It  is  not  proposed 
to  substitute  the  judgment  of  a  i-n>H  ur  Sfction  of  the 
*Supreme  Court  for  the  judgment  of  the  court  itself,  nor  to 
require  the  court  to  render  judgment  in  accordance  with 
the  decision  -of  a  division ;  but  simply  to  authorize  it. 
Unless  the  syllabus  of  tiie  ease  proented  a  (piestiiMi  of 
more  than  ordinary  ilithculty  or  importanee.  J  aj»prebi'iid 
that  the  judges  of  the  Supreme  Court,  if  authorized  by  law, 
would  readily  assent  to  a  judgment  ba$:ed  upon  a  dci-ision 
of  three  of  their  number ;  and  if  the  question  was  of  such 
difficulty  or  importance  as  to  render  this  course  imjauper, 
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the  case  would  be  lieard  bv  the  eourt  in  Imuc;  or  if  the 
iliHiculty  or  importaiico  of  tin-  »iui'siiou  was  only  (levuloped 


.before  the  eourt  in  bone.  Tuke  up  any  vohinie  of  reports, 
ami  examine  the  lirst  uni'  hun<h-i'«l  cast;?;,  and  you  will  not 
tind  ten  casi-sof  mk-Ii  achanieter  that  the  most  conscientious 
judj^e  Would  not  liave  bet-n  willinji  to  render  judjiiuent  in 
them  on  the  decision  of  three  of  his  l)rethren  on  the  bench. 

It  is  not  necessary  to  require  the  .Supreme  Court  to  render 
judgment  on  the  decision  of  a  division  ;  it  is  only  necessary 
to  authorize  it.  Modern  mechani<'al  .science  has  nmde  no 
greater  pi-ogress  than  in  the  proper  u.«ie  of  gravitation  :  and 
if  the  judicial  nuichinery  is  geared  in  the  way  proj^K)."»ed, 
judicial  inertia  will  accomplish  all.  if  not  more,  than  is 
desired  ;  and  it  will  be  very  nire  that  a  case  will  ••ome 
along  presenting  a  question  which  a  nujjority  of  the  judges 
will  think  rtnjuircs  a  critical  examination  by  every  one 
of  them. 

1  can  see  no  reason  why  the  Supreme  Court  could  not 
be  divided  into  ihrce  .<cctions  or  divisions,  each  consisting 
of  a  chief  of  the  division  and  two  a.ssociates  ;  each  division 
to  sit  and  hear  causes  at  the  same  time.  For  example,  the 
chief  justice  and  two  associate's  might  hear  cases  involving 
constitutional  or  federal  questions;  the  associate  justice 
oldest  in  commission,  as  chief  of  a  division,  and  two 
associates  might  hejir  appeals  in  equity  and  admiralty ; 
and  the  as.sociate  justice  next  oUlest  in  commission,  as  chief 
of  division,  and  the  two  n.'maining  fts.sociat€S  might  hear 
commt»n  law  and  criminal  cases.  If  a  case  came  l)efore 
any  division  involving  a  question  which  the  division 
thought  ought  to  1)(>  decided  by  the  court  in  hnnr,  the  case 
enuld  l>c  traiist'erred  to  the  ilooket  of  cases  to  V»e  heard  in 
thill  way  :  if  the  divisjun  proceeded  to  a  decision,  a  syllabus 
<»f  the  cu>e  or  a  printed  copy  of  the  decisi«in  could  be 


by  the  dcchimi  of  the  division,  the  case  could  be  re-argue<l 
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}»n  sciitr<l  to  ('.icli  uf  ilio  jinl-LT*'!^ ;  an«l  if  a  majority  fun- 
tiidered  it  ii  caM-  ri'«iUiiing  a  decision  by  the  court  //<  banc, 
the  case  could  l>e  .<et  down  for  re-ar^ment  before  the 
vrhole  court,  otherwij?e  judgment  would  be  entered  upon 
the  decision  of  the  «h' vision. 

As  tho  matter  .<iaiitl>.  \\v  luive  nine  mon  <loing  work, 
nearly  ail  of  which  can  I'c  done  jubt  as  well  iu-  aiiv  three 
of  them ;  and  by  autliori/.ing  them  to  divide  their  labors, 
more  than  twice  a*«  much  can  Ix*  accomplished  a**  at  present. 
This  cliaiigt'  would  not  interfere  with  the  plan  of  inter- 
mediate appellate  courts,  but  would  probably  render  them 
uimet'e^sary. 

But  I  do  not  projjose-  now  to  <liscu.ss  the  merits  ,of  either 
plan.    A  bill  to  divide  the  Supreme  CV>urt  into  sections  as 

above  sug^:(»sted  was  introduced.  1  believe,  in  the  Laited 
States  iSenate  l)y  one  of  the  senaiors  froni  Alabama.  I 
merelv,wish  to  call  attention  to  the  clear  distinction  between 
the  decision  of  the  cause  and  the  judgment  of  the  court, 
wliit'h  waff  overlookeil  in  the  discussion  of  this  matter  last 

m 

year  iM-fore  tliic  Associntioii,  and  which,  it  seems  to  me, 
eliminati^  entirely  tlic  suppo.>*e<l  coni?titulional  diilicultiesj. 

James  M.  Dudley,  of  New  York : 

From  the  constitutional  question,  and  the  manner  in 

wliich  it  is  involved  in  this  j>roposition  discu.s-^ed  by  my 
trien<l  who  has  just  taken  his  seat,  why,  if  you  ciin  divide 
the  Supreme  Court  of  the  United  States  into  three  separate 
divisions^  and  make  the  decisions  of  each  of  those  three 
divisions  the  ju<lgmont  of  the  couit;  or  ratlier,  by  leijis- 
lative  provi>ion,  tieiermine  tiiat  they  shall  In-  i-nlered  as  the 
Judgment  of  the  court  —  why  can  you  ni»t  dix  ivic  it  into 
nine  sections,  and  make  every  one  of  the  justices  a  chief 
justice  of  his  own  court;  and  then,  instead  of  havinix  one 
or  tliiee  divisions  of  the  court,  have  nine  of  them  ? 
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Ijl'  •!  h  .1 1  til  1  ■■1i'l'  t;  I  1  !  !<■  <    i]  1 1  | ;  i  ;  r  I ,  <  •  <  >\\    .J  11-1  U  iill  Af.llllill- 

Hqmi  w  ihr  Appniiliv.) 

<  'l,:<rl>'-  S.    I'.IM.ilrV,  i.f  l:l„.,|,-   i-|;,liil  . 

i  -u-l;'  -:  iliM  ;hv\  -hall  i>]jcri  ni  hi-        n  i..: ion.  1 
lievt'  Uia;  tlKic  U  no  -«uch  clause  in  the  jiU  Lcdiu^  l•e^<Jlutiuu, 
in  ix'guril  to  what  I  may  term    thf^  PhilmUlpluu  plan/'  h 
it  or  i<t  it  not  understood  tlitit  the  committee  lias  iioMvr  to 
act,  witlioiit  i'0)iortiii^  to  this  A^MK>intion  ? 

The  Piv-sidMU  - 

If  it  i>i  foi'  the  <  liair  to  docido,  the  answer  would  be  that  it 
has  tiot.  The  committee  ha>«  no  power  to  tu;t  iiiile«  it  \>i  ilis- 
tinctly  given.   They  wuuld  only  have  iwwer  to  rcjK>rt. 

Edward  Oti^!  Hiiikley,  of  Xfaiyhiml: 

There  is  nothing  in  the  reference,  Mr.  President,  of  the 
innttor  to  the  C'umiiiittcc  on  Judicial  Admini<«tration  to  give 
thorn  ]x>wci'  to  avt  in  any  hint  (it. 

Nai.h:nu(>l  W.  Liuld.  of  Massachiiswlls : 

In  regard  \n  ihv  r«>s*iUuiou  oHiTcd  l>y  the  gentleman  fimii 
Peiin.sylvaiiia.  ;is  I  tindevstaiid.  the  committee  will  iV|iort  at 
the  nexl  .Vimii.il  .Nlcctiii";  c>f  (his  ln»dy.  If  that  is  not  so.  I 
now  move  licit  ihey  !>•       i  -Jed  loniakc  such  a  re|HHi. 

The  niolioh  Wii'^  se«-i.an Il< I. 

Tlie  rr(--iilent : 

h  is  virtually  an  jxlditicm  t<>  the  rcsohiti i  i.  if  roference, 
thjit  the  e<nii!niltee  lit  '■•  V  -  ;'  '  I .  -  II  "i  .1 :  1 1. 1-  I  u-fii  rcf'ermi 
Iv        ;i-ti'ri  t<i  ni.ike  :i  ii  jint  i  ,ii  tii.'  ue\i  .Viiiuiai  Mi'etiu^  of 

Ui  -  \ 

U  .  it.  It,  j;u^-i  ll. ol  Neu  ^oik:  t  iieeepi  tlie amendment. 
TIm'  iVesideni  : 

.\stlir  reM>hiti>tii  h:i>  iiUi-ady  l.H>eh  jia^sed,  it  is  nefO'ianr 
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for  the  Association  to  act  upon  it,  otherwise  I  would  allow 
the  gentleman  to  accept  the  amendment  at  once. 

Up«>ii  :i  vote  bc'iii;r  taken  to  tuhl  to  tlit.-  rei^olution  as  sUUcd 
by  the  l^n^ssident,  tlie  same  was  adoiitetl. 

There  seems  to  l)e  n<>  turtlur  ivpurts  from  the  othcial 
boilie.s  provided  by  this  ^Vssiuetation,  and  therefore  any  mis- 
cellaneous business  is  in  order. 

Frank  T.  I'ritchanl,  ol  i Pennsylvania, ottered  the  lol lowing; 

/?<Wm/,  That  the  j-.  ^er  read  by  Judjje  TlKunpsfni  on 

'"Alju^o  of  the  W  rit  of  Ilabias  Cnrpus,"  he  refi-rred  to  the 
( 'uiiiiiiitice  on  Jurisprudeiiee  and  Law  li(  toriii,  U)  re[)urt  as 
to  the  l>est  method  of  reme<lying  such  abuses. 

The  rcftolutiou  wa-s  atlopteil. 

J.  Hubley  Ashton,  of  the  District  of  Columbia: 

I  dr^ire  lo  <all  aitciitioii  tn  a  l)ri*-f  n-xdution  in  relaiiiai  to 
au  event  whit  li  has  saddeiieii  the  hearts  o(  a  irrfat  many 
members  of  this  Association,  and  has  oi'casioned,  1  think,  a 
loss  almost  irreparable  to  the  i)rofession  and  to  the  cotmtry. 
I  refer  to  the  death  of  Jeremiah  8.  Black.  Judpro  Black 
w;w  not  a  inemlx  r  of  tliis  A^>nei;iti<»n.  an<l  sonnMlouht  ha?? 
1m(  li  e.xpressid  hy«a  nunihcr  of  tii»  nicinber*  in  rcj^anl  to 
the  propritjty  of  our  noticin^j  the  <U»ath  of  any  mend>er  of  the 
jirofession,  however  distinguished,  who  was  not  connected 
with  us.  I  myself  have  no  difficulty  in  reirard  to  that.  .\s 
a  ;renrral  n\\v,  of  eour>e.  thi<  As^nriauon  Jias  not  felt  it<*'!f 
calleil  uj»on,  an<l  will  not  in  the  future  feel  called  upon,  to 
notice  the  death  of  di-stinguished  lawyers  throu^jliout  the 
countrj'  who  are  not  members  of  this  Association:  but  the 
case  of  .fudire  Black  seems  to  me.  and  F  think  has"  seeme<l  to 
many  lueinlu  rs  of  the  A>-(M  iatioi),  an  <'xr(  j.tiitna!  out'.  He 
\vu>  unduubledlv  one  of  tlie  nio.^t  ilisiiijiiui>hed  niiii  of  i)iir 
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profession.  He  was  bevoml  all  question  one  of  tlu-  ^n»at«»:5t 
advocates  (hat  tli«'  legal  prof^'ssion  lias  ever  finbrawd  within 
it^  ranks.  I  lo  was  Attorney  ( n  neral  of  the  Unitid  iStates,  and 
I  think  it  may  be  said  that  he  was  uno  of  the  greatest  law 
oUiters  of  tliis  goveruuient.  1  think  the  Assouiation  uuiy 
well  consider  that  in  honoring  his  memory  it  i^^  honoring 
itaelf.  I  thwofore  offer  this  rceolution: 

RmAved,  Tliat  ilie  American  Bar  AsrKKniition  It&s  ]e»rni'<l 
with  deep  regret  of  the  recent  death  of  Jeroniiah  Khu-k. 
an  eminent  citiiien  and  jurist  of  the  !<tate  of  lVnn»iylvania, 
formerly  Qiief  Jusdee  of  that  state,  and  Attorney  General 
and  Secretary  of  State  of  ihe  Cnited  Slati  s.  an<l  here!»y  i-x- 
jm'ss  the  sineere  and  heartft-lt  sympathy  of  ca*  li  and  all  <>f 
its  niemhers  with  the  family  of  the  detvastnl  in  their  greiit 
atlliclion. 

Jkmhed,  That  the  I'lcsiident  and  St.*  ret  a  ry  of  the  Asso- 
ciation and  the  Chairman  of  the  Execi^ive  Committee  are 
requested,  as  a  sp. » ial  connuittcv  of  the  Association,  to 
transmit  to  the  wiilow  of  the  late  Judge  Blaek  a  coin*  of 
the  foregoing  msolutiou. 

The  rrc  siiUut ; 

iSince  refm^uee  has  been  made  to  the  fact  that  this  i^  an 
extraordinary  case,  and  that  some  doubt  inuy  Jiavi>  K'en 
expressed  an  to  itn  <7oming  within  the  pur\'iew  of  the  onlin- 
ary  acti<iii  of  the  Ai^sociation,  as  \'our  presiding  officer.  I 

have  no  hesitation  in  sayiui;  that  I  feel  it  is  eoinpeti-nt  to 
put  tills  i|M(  >tion  t"  the  .\ni(  ri«aii  liar  .V'^sot  iatioii.  The 
ciivunistanees  in  the  life  of  the  distinguished  deceasi.'d.  die 
position  wliieh  he  held,  and  the  tact  that  he  was  (■anie<l  to 
his  tonili  at  tlif  very  inoineiit  of  our  asst-nililing.  woidd 
seem  to  eall  upon  u.s  to  give  uHeran»e  to  tiie  cfVusiun.-"  of 
our  hearts:  anil  tliough  the  note's  of  lamentation  do  burst 
forth  from  every  quarter  of  this  givut  i-ountry,  yet  we. 
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thf  niembei-s  ol"  the  bar,  mouru  the  loss  of  our  illustrious 
brother  with  a  sadness  of  our  own.  I  therefore  have  no 
hesitancy  in-  putting  this  resolution  before  you  for  adop- 
tion. 

The  reboiution  wa^j  adopltd  by  a  ribiug  vote. 
Luke  P.  Poland,  of  Vermont : 

As  there  is  no  furtlier  l>u>iiiv>>  lo  In;  l)rou<;lil  in  for^*  the 
Association  at  this  time.  I  move  that  the  public  meetings 
of  the  Ast«ociation  be  adjourned. 

The  motion  was  sccunded. 
The  President : 

The  motion  is  ijjiit  wv.  uuw  adjourn  the  public  fncetin^s 
of  this  our  fciixth  Annual  Coiivcntiou,  with  the  understand- 
ing that  we  meet  for  the  purpose  of  partaking  of  our  annual 
dinner  at  half-past  eight  o'clock  this  evening. 

The  meeting  was  then  adjourned  sine  die. 

EDWARD  OTIS  illNKLEY, 

Secretary, 
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All  billf  «lue  bv  the  Assoiiation  up  tn  the  time  of  making 
up  this  Report  liave  l»een  paid. 

The  exi)cnses  fluriiii; ,  the  year  have  been  much  luri:er 
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inga'  of  the  hwt  meeting:,  atul  the  siipph^inental  volume  eon- 
taining  the  (lebatt-  on  iln-  re.'^ohttion  of  the  Committee  on 
Delays  in  the  Supreme  Courl  of  tin-  Tnited  Staites. 
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MEMORANDUM. 


Tlie  Annual  Dinner  was  given  on  Friday  evening, 
Aiiirust  •i4ih.  at  the  Grand  Union  HoteL  Edward  J. 
FhelpSf  i»r  Vernicnit,  |>n\*ided.  Over  one  liuudred 
memlrt'i-.-  wt  vc  prosuiit. 


CONSTITUTION. 


*Abticle  I. — ^This  Association  shall  be  known  as  ^'The 
Ameeicak  Baa  Association/^  lis  object  shall  be  to  advance 

tin*  >>i"i<'iUT  of  iurispniiU'ii('(\  [>i"oinol<'  tln'  :itliijiiii»tr;i(it)n  ni' 
ji\<i\(sv  ;in*l  viuil'onuity  of  h  _Lii<i;iti<iii  tfimu^lKtiil  llic  I'ninu, 
uj->li*>l'l  tin'  honor  oi  the  pr(itr>-inii  ul"  tUt;  law  .  and  encoumge 
«ordiai  mterooarae  among  the  members  of  the  American  Bar.^ 

« 

QUALIFICATION^  FOR  MEMBERSHIP. 

« 

AK'iin.r:  II. — .\ny  [>ri-i>n  :^liail  cli^ibir  !<»  nifinlxT-liip 
oi'  this  Ati^iation  who  shall  be,  and  shall,  iui  live  >t.'ais 
next  piecedingy  have  been,  a  member  in  good  standing  of 
the  Bar  pf  any  state,  and  who  .shall  also  be  nominated  as 
liereinaflier  provided. 

Article  III. — The  following  officers  siia  11  be  elected  at  each 
Jkimaal  Meeting  for  the  year  ensuing:  A  President  (the  same 
"pefj^n  Rhall  not  be  elected  President  two  years  in  siKM  ossnn'l: 

<}1U'  \  icc-l^v^idi'Jit  tVoni  carli  -t.ilt  ;  ;i  Sccrrlai  \' ;  ;i  Ti  l  i  <  r ; 
o  Council.  ff)ii listing  nf  dne  nieiii-ber  ivoiiL  eucli  >r;iii  iihc 
Cooiicil  shall  be  a  standing  committee  oik  nominations  tni* 
•office);  an  Executive  Committee,  to  be  coiiiijosed  of  tljo  .Sec- 
retary {uid  Trensurrr.  loi-rllii  i*  witli  tlir^'t^  ni^-rnVH")"--  tn  Im' 
r'lurS'h  l>ytlio  Assucialioa,  uiie  <»1  wliuin  ,-liall  1  k  (  liau  lOcOi 

<iff  the  oommittee. 

•  ■  e  ( So  I 

1 


m 


A>i£KlC'AN  BAR  AMSOTIATIUN. 


Tho  toUowing  conmiitlcoi}  shall  bo  aimually  appointetl  by 
the  President,  for  the  year  ensuing,  and  shall  consist  of  live 
members  eadi : 

On  Jurisprudence  and  Law  Reform : 

On  .Iiulicial  Adiuiiiif^iratitm  ami  l^  nicdial  rrocedure; 
On  lA'gal  Edueatiou  and  Admifssioii«  to  the  Bar; 
Un  Commercial  Law; 
On  International  I^w ; 
On  Publications; 
On  (Tri('\  ;iin  <'s. 

A  Tiiajority  of  tho.so  nieiuliers  of  any  committee,  including 
the  Council)  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quorum  of  such  committee  for 

the  purposes  of  8iich  meeting. 

The  Vice -Piv.^idi  111  lor  cacli  -tat<',  and  not  less  than  two 
other  niemVu'rs  from  such  state,  to  be  annually  elected,  sliall 
constitute  a  Local  Council  for  such  state,  to  wliich  shall  be 
referred  all  applii^tions  for  membership  from  such  state. 
The  \'icc-President  shall  be,  tu:  ojficio,  (  liairman  of  such 
Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  always 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report 
to  tin-  next  meeting  thf  iianu^s  of  all  nn iid)crs  who  .-hall,  in 
the  iuierval,  have  died,  with  such  notices  of  them  as  shall, 
in  the  discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  state 
and  territory  to  re|)ort  the  deaths  of  members  within  the 
same  to  the  said  commiltee. 

Ajitule  IV. — All  nominations  for  membership  shall  be 
nifl«le  bv  the  Local  Council  of  the  state  to  the  Bar  of 

* 

whuli  the  jjcrsons  iiominaletl  belong.    Such  nominaiions 
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must  be  transinitteil  id  writing  to  the*  Cliairman  of  the 
Creneral  Council,  and  approved  by  the  C<iuncil,  on  vote  by 

ballot. 

Tlii'  Giiicral  Council  may  also  iitiiiiiiiatr  nu'inbci's  from 
stat(>!  having  no  J.ocal  Council,  and  at  the  Annual  Meeting 
of  the  A&sociation,  in  ihv  absence  of  all  members  of  the 
Local  Council  of  any  state:  Provided,  That  no  nomination 
shall  be  considered  Ijy  the  (ieneral  Council,  unless  accom- 
panied l)v  a  statement  in  writing  by  at  least  three  mem- 
bers of  th(?  Association  from  the  same  state  with  the  person 
nominated,  or,  in  their  absence,  by  members  from  a  neigh- 
boring state  or  states,  to  the  effect  that  the  person  nominated 
has  the  qualitit  ations  required  by  the  Constittilioii.  ;uid 
desire-  \>*  bec(jme  a  member  of  tlie  Association,  and  recom- 
mending his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  re[)orted 
by  the  Council  to  the  Association,  and  all  whose  names  are 
re[KM  tcd  >hall  thereupon  l)(  (  nni<'  nicmbersof  the  Association ; 
Proinded,  That  if  any  immbor  demand  a  vote  upon  any 
name  thus  re|K>rted,  tiie  Association  sliall  thereupon  vote 
thereon  bv  ballot. 

•Several  nominees,  if  from  tlie  sani<»  state,  may  be  voted  for 
upon  the  same  Imllot;  and  in  such  case  placing  the  word 
'*No"  against  any  name  or  names  upon  the  ticicct  shall  be 
deemed  a  negative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  suffice  to 
defeat  an  election. 

Aktu  LB  V. — All  mem Ikts  uf  the  Conlcrence  atlopting 
the  Constitution,  and  all  persons  elected  by  them  i\\m\  the 
recommendation  of  the  Committee  of  five  aj>j>oinUMl  by  such 

Conference,  siiuU  become  niend»ers  of  the  Association  upon 
l>avniint  of  the  annual  dues  lor  the  current  vear  herein 
provideil  for. 
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JiV-LAW>. 

Article  VI. — ^By-laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 

presJMit  It  sliall  1>l  the  «liity  of  the  Exerntive  Comniittet', 
witliout  delay,  to  adopt  suiiabk  by-laws,  which  shall  be  in 
force  until  rescinded  bv  tbe  AsjK)eiation. 

DIES*. 

Article  VII. — Eaeli  member  nhall  pay  tive  dollan^  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
to  exercise  any  privilege  of  members] ii|>  who  is  in  default 

SucIj  dues  shall  be  }>ayable,  an<l  the])ayment  thereof  enforced, 
as  may  be  piovided  l»y  the  By-Laws.  M«  nibei.-^  shall  be  en- 
titled to  receive  all  publicatioas  of  the  A.^ciation  free  of 
charge. 

ANNUAL  ADDRESS. 

AiiTiri.K  — The  Proideni  shall  open  each  Annual 

Meeting  «)f  the  Association  with  an  address,  in  'n'hiih  lie 
shall  communicate  the  most  noteworthy  chanp^s  in  statute 
law  on  |M»ints  of  irenoral  inter(»st  made  in  the  several  states 
and  by  < 'onii;ie'--i  *lminLr  the  |ni (  (  (lino;  year.  It  shall  be  the 
duty  of  tlu-  nienibcr  of  tin-  (Jen^  ral  ('ouncil  from  each  -tate 
to  report  to  the  i*resident,  on  or  betbre  the  first  day  of  May, 
annually,  any  such  legislation  in  his  state. 

ANNUAL  MEETINGS. 

AitTicLE  iX. — This  Association  shall  meet  annually  in 
the  ninnth  of  July  or  August,  at  such  time  and  place  as  the 

Kxoentive  Conuuittee  may  selei't,  and  those  present  at  -uch 
njcrting  shall  c(<Ji>ti(ute  a  quorum. 
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AMKNDJIEXTSi. 

Article  X. — Tliis  0)ii-titinioii  may  l>o  ultei'od  or  arntnded 
by  a  vote  of  tlme-fourtli-  of  mfinh<T.«i  |>rrs»iil  at  any 
Annual  Mwtint;.  but  ii<»  mu  Ii  « imnL^t'  l>e  inaile  at  miy 

nu-tliug  at  which  ks.«  liian  tinny  iiit'tiil»trr;  aw  jirest'Ut. 


CONSTRC'CTIOJI. 


Artiule  X-I. — ^Tlie  word  **$titte,*'  wherever  wed  in  this 
CoDstituton,  shall  be  ileemetl  to  be  equivalent  to  state, 
trrritory,  and  the  Didrid  of  Columbia. 


BY-LAWS. 


MEETINGS  OF  THE  ASSOCIATION. 

I.  — The  Executive  C  uiaiiiiitee,  at  it<!  first  meeiiii^^  after 
each  Annual  Meeting,  shall  select  some  person  to  make  ao 
address  at  the  next  Annual  Meeting,  and  not  exceeding  six 
members  of  the  Association  to  read  paj^ers. 

II.  — The  order  of  exereiso  at  the  Annual  Meeting  2«hall 
be  as  follows: 

(a)   Opening  A<ldrc^«  of  the  President 
{b)   Nominations  an<l  Election  of  Members. 

((•)     Election  of  tile  ( ii-iu  ial  rt>iincil. 
((/)    lu  jH>rts  of  St'cretarv  and  Treasurer. 
{<•)    Keport  of  ICxeeutive  <  ommittee. 
(/)   Report*?  of  Standing  Committees : 

On  Jurisprudence  and  Law  Reform ; 

On  .hidit  ial  Adiniiii>tralioii  and  Keniedial  Pro- 
eedui'e : 

On  Legal  Education  and  Admissions  to  the  Bar; 
On  Commercial  I^aw : 
On  International  Taw  ; 

On  Puhlieations ; 

On  (irievan(  t'<. 
(g)   Reports  of  bpeciai  Conmiittees. 
{h)   The  Nomination  of  Officers, 

(0  MiseellaMeou«»  l?n«ine«s. 
ij)    The  EUelion  of  Ollieers 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  8et<sion 

of  the  second  day  of  the  Annual  Me^'tintr. 

The  rea<ling  and  dchvering  of  ei5;5ays  and  pa])ei*s  bliall  be 
on  the  same  d^,  or  at  such  other  time  as  the  Executive 
Committee  may  determine. 

III.  — No  pci-^on  >liall  speak  more  llian  ten  ininutes  at  a  ' 
time,  or  more  than  twice  on  one  subject. 

A  stenographer  sUaW  be  employed  at  each  Annual  Meeting. 

IV.  — ^Each  state  Bar  Association  may  annually  appoint 

delegates,  not  exceeding  time  in  uumber,  to  the  next  meet- 
ing of  the  Association.  In  stales  where  lio  state  Bar  Asso- 
ciation exists,  anv  citv  or  countv  Bar  Association  mav 
appoint  such  delegates,  not  exceeding  two  in  number. 
Such  delegates  shall  he  entitle<l  to  all  the  privileges  of 
membei'.'ihip  at  and  during  the  said  meeting. 

V.  — At  any  of  the  meetings  of  the  Association,  memhiers 
of  the  Bar  of  any  foreign  country,  or  of  any  state,  who  are 

not  members  of  tlie  Association,  mav  he  admitted  to  the 
privileges  of  the  door  during  buch  meeting. 

VI.  — ^AU  |)apers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.    The  Annual  Address  of  the  President, 

the  reports  of  eoniniillLi>.  and  all  proceedings  at  the 
Annual  Meeting  shall  l)e  print«Ml ;  hut  no  other  address 
made  or  paper  read  or  presented  shall  be  printed,  extvpt 
by  order  of  the  Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papei-s  read  before 
the  Association,  may  be  }>rinted  by  tlie  Coninnttee  on  I'ub- 
licatioii^  for  the  use  of  their  authoi-'.  not  exceeding  two 
hundred  copies  to  each  of  .such  autliors. 
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The  Sccrdary  iiud  ( 'liairiiuiii  the  Exwutive  (  '(ajiuiittt-e 
shall  endeavor  to  aiTaugc  with  tlio  biuithsoiiian  Ini=titutioii, 
or  otherwise,  a  system  of  exchanges,  by  which  our  Trarmc- 
tiom  can  be  annually  exchanged  with  those  of  other  Asso- 
ciations in  foTcicm  countries  intcrejsted  in  jurisprudence  or 
govt rumi'iital  aliairs:  and  also  lliat  the  SecR'tarv  exchange 
our  TranmHions  with  fliuM  ol'  the  st-ate  and  local  l)ar  asso- 
ciations; and  that  uil  bo4>ks  thus  acquired  be  bound  and 
deposited  in  the  charge  of  the  New  York  City  Bar  Associa- 
tion, suhjtH^'t  to  the  call  of  ih\<  Association,  if  it  ever  rlesires 
to  withdraw  nr  con.-^nlt  them,  if  the  latter  a.-sociation  agrees 
to  such  deposit. 

No  resolution  com]>linientary  to  an  officer  or  member  for 

any  servi<-c  pcrforniod,  jki|m  r  read,  or  address  delivered  shall 
be  considered  by  the  Association. 

*>FFn  KliS  AND  ( <>M.\iX'n Kt:;.S. 

VII.  — The  terms  of  ottice  of  all  officers  elected  at  anv 

m 

Annnal  Meeting  shall  coinnience  at  the  adjoni'iinient  of 
such  nieeling,  except  the  (  ouneil.  whose  term  of  otiice 
shall  commence  immediately  u|>on  their  election. 

VIII.  — The  President  shall  appnint  all  connnittees,  ex<'ept 
the  (  oiiiinillee  on  I Mihlieations.  within  thirtv  dav-  after  the 
Annnal  .Meeting,  and  shall  announce  them  to  the  iX'cretary, 
and  the  Secretary  .shall  promptly  give  notice  to  the  persons 
appointed.  The  (Vimmittoe  on  Publicationf*  shall  be  ap- 
pointed on  the  first  day  of  each  meeting. 

IX.  — The  Trea.^ui(  1 Iveport  shall  be  exaniiiu-d  and 
audil(Hl  annually,  iM^foiv  its  presentation  to  the  Associa- 
tion, by  two  memberH  to  br  ai»pointi»«l  by  the  Chainnan 
of  the  Executive  Conimitte*'. 
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X.  — ^The  Council  and  all  standin^r  committees  shall  meet 

on  the  day  precediiif^  each  Aiuiuai  Meeting,  at  tlie  place 
where  tlu'  same  i.s  to  be  hold,  at  such  hour  as  their  re- 
spective chairmen  shall  appoint.  If  at  any  Annual  Meet- 
ing of  the  Association  any  member  of  any  committee  shall 
be  absent,  the  vaeaiicy  may  be  filled  by  the  members  of 
the  rommittee  ple^ent. 

The  Secretary  of  the  Association  shall  be  the  Secretary 
of  the  Council. 

XI.  — The  <  niiimittee  on  Publications  shall  also  meet 
within  one  niDutij  after  each  Annual  Meetnig,  at  tiuch  time 
an<l  place  as  the  Chairman  siiull  appoint. 

XII.  — Special  meetings  of  any  committee  shall  be  held 

at  such  times  and  filaces  as  the  Chairniau  thereof  may 
appoint,  ileasonable  notice  bhail  bo  given  by  him  to  each 
member  bv  mail. 

■ 

AXXI'AL  Dl'KS. 

XIII.  — The  Annual  dues  shall  1m  |.avable  at  the  Annual 
Meeting  in  advance.  It  any  nicmbcr  neiriect  to  pay  tliem 
for  any  year  at  or  before  the  next  Annual  Meeting,  he  sliall 
cease  to  be  a  member.  The  Treatsurer  shall  give  notice  of 
this  by-law,  within  sixty  days  after  each  meeting,  to  all 
membei*s  in  «ulauit. 
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I'ki->ii»knt, 

COKTLANDT  PARKER, 

XeimrL;  AVir  Jirsey. 

Seikbtaky, 

KI>WAKn  OTIS  IIINKLKY. 
So.  41}  ,V"W/i  I  'liiii'lix  .V (•<!  /,  lUilliiiinn ,  Marulnud. 

Tiu:A!»t°i(Kii. 

FKANris  KAWl.K. 
4f*2  Wntuiit  Sliiil,  I'liilaililithia.  I'riuinttlmuia. 

EX  IK  IT!  VH  lOMMITTEE. 

lA  KK  P.  P(»I.ANI».  St.  Johiifhiirif,  lVr«jo«/,  Ciiaikmax. 
SIMKON  K.  HAI.I^WIX.  Xeu  Jlorni,  ronmvticut. 
W  II.I.IA'M  AM.KN  IJITI.KU.  X.»-  IW.  AV«-  Turk. 

KDWAHh  OTIS  IIINKLKY.  Sk.  kctaiiy. 
KI{AN(  IS  IJWVI.K.  TiJKAH  KWi. 

(94) 
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AlalMima, 
Artama*, 
CowMdicui,  . 

IHMrid  ^  Cblumdio, 
fl'iHda, 
Gion/ln, 

LwrnanOf  . 
Marj^aady  . 
MfMaehumettM, 
Mkhignn,  . 

Miinifmta,  , 

i\<.  U  U'T  in  ji«it  i  I'l. . 

New  Jersey,  . 
Afw  York,  . 
North  Qtrdina, 

l'>  iiintijhtfitto. 

Vermont, 
Wett  Vityinia, 


l>\\ll>  (  LiUTuS. 

Jl.  M.  (\iiix. 
Jkkkmiaii  Halkey. 

AXTIION'Y  ]Il(iOIXS. 
J.  Ill  BLKV  AiiUH*S. 
(*lfAKLhS<  P.  C«KI(I>ER. 

<Ji;<»i:..i;  A.  Ml  lsrEK. 
K.  H.  Smrini AN. 

A.  S.  Mm  iiKLL. 
(jKUKiiK  <  i.  Wi;i<;HT. 
J.  W.  Stevk.vson.  ' 

TUOMAS  J.  8kMMK!(. 

Henry  Stock  imtiNiK. 
EiiMuxD  H.  Bknnktt. 
William  P.  Well*. 

llii;  VM  1'.  Sti;vi;n>. 

J AMKS  (  ).  Ul;i>Ar>IlKAI>. 
('11AI!I.I>  V.  MAXUKKiiUX. 
.K>HX  M.  SlIlKI  KY. 

Jacob  W  kakt. 
Chakl]-:s  a.  Pkaijody. 
Thomas  B.  Kkooh. 
Ei>wix  P.  (tREEN. 
IIknkv  IJi  kk. 

ChARLIs  S.  |'.|;aI)I.}:Y. 

Ki»w  \iti>  M<  (  uAhv.  Jr. 
]{Ki>n»i!r»  M.  IVrKs. 
T.  N.  Wai  I,. 

Ll  Ki:  1'.  PoLA-NL*. 

Lki:ii  It  Paok. 
Caleb  B<km;kss. 
JoHX  W.  Cauy. 
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VICE-PRESIDENTS 

AKD 

MEMBERS  OF  LOCAL  COUNCILS. 


Alabama.— Vit-f-riv^^ident,  D.  S.  TROY. 

l/K-al  rouniil.  AV ALTER       BRAGG,   LOTHER  R. 
SMITH,  ILVVII)  BVKLL,  GAYIjORD  B.  CLARK. 

Arkasmas.— Vuc-l*rf»»ifU*iil,  I'.  M.  RUSE. 

LiK-al  Ccnmdl.  JAMES  C.  TAri'ANp  BENJAMIN'  T. 
Dr  VAL. 

CoxxaTMiT.— Vite  Presiaent,  ALVAX  T.  HYDE. 

IjH-al  Cirttm-il,  LYMAX  D.  BREWSTER,  JOHXSOX  T, 
FLATT,  WAf?HIX«iTOX  F.  WILIXX>X. 

DKI.AWARK.— Vkv-Pn»sMwit,  THOMAS  F.  BAYARD. 

I^K";il<*{mnnl.  KiNATIUS  C.  UIU'BB. 

DisTitKT  t»F  <'<«i.rMtHA.— Vii-^'-PrvMck'Ht.  H.  II.  WELLS. 

I^Hiil  Comu  il.— RICH  ARI)  T.  MERRICK,  XATHAXIEL 
WH>4)N. 

FLORmA.— Vi<r-lV.-i.l.  lit.  KI»\\  IN  M.  i;ANI>ALL. 

LiM"il    <  .imril.— (  HAKJJ:s    W.    J<)XI«;S,    JOHN  C 
UK>PKH. 

Ge<>r«i.%.— Vir.-I'ivM.IriiJ.  1..  .\.  WllllTl.i:. 

Lorai  <  oimril.  N.  .1.  HAMMoM).  rHAHI.i:>  t  .  JU.Ni^i 
Jn..  K.  F.  LVU.N,  WALTER  S.  CHlsHuLM. 

IlunoI!*.— Vin-l'n-i.l.  iit.  (  .  r.  F'.nNMiV. 

L.Mai  ( .Hui  it.(  !f  m;ij>  DiMi am.  <irsTA\  K  KOKK- 

M:1J.  K.  lUhlM.i:  KoHKKTS.  i.<AAf  N.  AK.NUl^, 
WllJJAM  L,  *.KO>S. 
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IXDIAXA.— Vue-l'resi.leiit.  KKN.TAMIX  HAlUUsoX. 

Local  CnMncil.  .los.  V..  ^r.  Im  >NALl>.  KOBKRT  >.  TAY- 
LOR. ABKAM  ^\.  ili:M>Kl€K5j,  AZKO  DYKR, 
THOMAS  h\  DA\  iDsiON. 

Iowa.— Vice-Pnsi.h'nt.  (iK<U{<;K  (i.  AVlJhJHT. 

Local  Coumil.  OLIVKU  V.  SIlJliAS. 

Kkntlcky— Vico-Pivsideut.  WILLIAM  l'i:KST(  >N. 

b)oal  (  <.un.  iL  JOHN  \V.  STI::VI::\S(jN,  JOHN  MASuN 
BROWN. 

LovisiAKA.— Vice-Piwidfiit,  F.  P.  KKIIK. 

Local  OKiitdl,  CARLETOX  Hr.XT,  THOMAS  L. BAYNE, 
JOHX  H.  KENXARD. 

Maine.— Vice-Predilent,  NATHAN  WKBll. 

Local  a»iindl,  F.  A,  AVII^ON,  0.  D.  BAKER. 

Maiiyi.a:<d.— Vifc-Pre»ideiit«  SKIPWITH  WILMER. 

LrKralGiundl,  A.LEO  KNOTT.  RICHARD  M.  VENARLE, 
CHARLES  J.  BOXAPA  RTE,  JULIAN  J.  ALEX  A  XPER. 

• 

JkLiJJSACKVSErw.— Vi«v-Biesi.U'nt.  (  ii:OR<  ;K  n.  SHATTr(  K. 

L*.(al  (  ouii.iL  SYDNEY  IJARTLKTT.  <  HARLl  ^  W. 
(  LU  FORD.  NATHANIEL  W.  LADD,  DANIEL  S. 
RKHAUUSON. 

MMiii.AX.— VirL'-l'ivsi,lrnt.  IIKNRY  B.  BROWV. 

Loral  Omncil.  THOMAS  ronf.KY.  IfoBKRT  P. 
TOMS.  DON  M.  l>l(  KINst)N.  (/BRIKN  .1,  AT- 
KLNSON. 

31 1 N N Ea<jTA.— Vw-e-PresMlent,  <J< )RD<iN  E.  ( <  >LE. 

Local  O^indl,  REUBEN  C.  BENTON,  JOHX  A. 
LOVELY,  HIRAM  F,  STEVENS. 

3II8SIS8IFPI.— Vice-President,  LOCK  E.  HOUSTON. 

Local  CounclK  R.  0.  REYNOLDS. 

MissoUEi.— Vice.Pjo,-«i.leiit.  SU  KPA  R D  B  \  I ;rL A  Y. 

Local  (/onnril.  Tfl  XRY  HI T(  IICOCK,  WARWICK 
HOUGH,  EDWARD  C.  KElHi. 
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Xbbrasita.— Vu-e-Prenident.  JAME^S  M.  WOOLWORTH. 

I^M-al  OHimnl.  CHARLES  F.  MANDERSON. 

Nisw  HAXi'sfiiRG.^VHH'^PreHident,  WILLIAM  S,  LADD. 

T^H^l  Coundl,  CLINTON  W,  STANLEY.  ALBERT  S5. 
WAIT,  HENRY  B,  ATHERTON. 

New  Jeiwey.— Vii  e-Prewdent,  ANTHONY  Q.  KEASBEY. 

Uk-hI  (  oiimtl,  WASHINGTON  B.  WILLIAMS,  CH ARLBS 
BOR(^HERLING,  R.  WAYNE  PARKER. 

New  YtiRK.— Vk-e-PreMident,  JOHN  F.  DILLON. 

I^ical  (>>im<il,  EVERETT  P.  WHEELER,  BENJ.  A. 
WILLIS,  ROBERT  1).  BENEDICT,  WM.  M.  EVARTS^ 
N.  (\  MOAK,  EDWARD  F.  BULLARD.  JOHN  K. 
PORTER. 

NoBTJi  Cakouxa.— Vice-PiVHuU  nt.  THOMAS  M.  KKO<UI. 

LiH-al  ruuiM-il,  JAMES  E.  BOYD,  JOHN  N.  STAPLES. 

Ohio.— Vke-l'n  >i<k'iu,  KTITS  K  I  N< .. 

Loral  (  uuiuU.  W.  W.  .U)liN.S)N,  HICIIAHD  A.  HAR- 
KLSUN,  IIKNKV  S.  NKAL,  HKMU  C.  KANNEY. 

Pesxhylvaxia.— Vioe-PreKident,  GEORGE  W.  BIDDLE. 

Lrical  Council,  HENRY  GREEN,  GEORGE  SHIRAS,  Jr^ 
HU<JH  M.  NORTH.  ROBERT  E.  MONAGHAN,  WIL- 
IJAM  A.  WIRTER,  ANDREW  T.  MK'LINTOCK. 

Rhoije  I»lani».— Vid^Pmudeiit,  WILLIAM  P.  SHEFFIELD, 

I^  al  Count  a,  BENJAMIN  F.  THURSTON,  ABRAHAM 
PAYNE. 

^oiTH  Carolina.— Vife-Presi<U'iit,  HKNRY  K.  YOrN<i. 

LtK-al  Omncil,  C.  H.  ^'^IMONTON,  ROBERT  W.  BOYD* 

TKN.NtissKi:.— \  i.e-rrosi.l.  iit.  ANDRKW  Af.LISON. 

L.Mai  (  Mi.ihil,  JOHN  M.  CtAUT,  HENKY  T.  ELLETT, 
KDMUND  CUUPKli. 

Texas.— Vice-President,  R.  G.  STREET. 

Local  Council,  F.  S.  STOCKDALE,  W.  L.  CRAWFORD, 
JACOB  WAELDER. 
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Vermont.— Vi.v-Fn^i.i<  iit.  DAMKl.  llol'.Kins. 

l^H-al C  euuicil,  NOKMA N  i*Al  I.,  WILLIAM  ILVVALKKU. 

ViR*iiMA,— \  ict-Prrr^i.Knt.  .1.  |{AMH)Ll'II  TrC  KKK. 

I>Mal  Cuuuiil,  WILLIAM  J.  KUHKUTSOX,  LKCill  R, 
PAUK. 

Wbot  ViKt.iNi  v.— VUo-Presi^h'nt.  Ai:i»  I'.  KNHiHT. 

I^n  ai    r  ,i,n.  il,    .luHN    A.    H  UT(  11  IN.-^ON.  TKAXK 
IIKKKFOUI). 

VVi*HoN.si.\  — Vire-l'rrhiiU-nl.  SILAS  V.  IMNNKY. 

L^M-.il  ("oiinril.  WILLLVM  i  .  ViLA>.  ALl  Ki;j>  L.  (  AHY, 
Kl'HKAIM  MAUINEH. 
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COMMITTEES. 


ox  JL  KISPUUDKXCi:  AXD  LAW  REFOKM. 

WlLLIAil  AIJJ:X  HUTI.KR.  New  York.  Xew  York. 
8IMKf)X  K.  r.ALl>\VI\.  \.  \v  Tliiv.Mi.  ('..niu'otinit. 
IIKXKV  lirRIICtx  K,  St.  KuuiN  MUsomi. 
OKOHdK  TUCKKH  lU.si'lIA.M.  Philaaelpliia,  Poni»sylvaiii:i, 
8K1PWITII  WII.MKU,  BaUiiiiore.  Mimlaml. 

ON  JUDICIAL  AI>.MINISTk.\TIOX  AXD  KKMEDIAL  PlKKJElK  KE. 

HUFUS  KIX<  J.  Cindnuati,  Oliio. 

(tEOIKiE  W.  lUDDLK.  Pliila«l»l|.]iia,  Pennsvlvania. 

I:D\VAKD  J.  I'ULIJ'S.  r,iirlin,rt..ii.  V»Tiiiont. 

lUCIIAKD  T.  .MKKKU  K,  Wa.shinvrton.  Di.striit  «.f  <  olmuJ.hi. 

WALTKU  U.  iilLL.  .Ma.-on.  (Jw.rpia. 

ON  LEGAL  EDITATIUX  AXD  ADMISSIOXS  TO  THE  P..\n. 

C.XRLETOX  in  XT.  Xow  Orleans.  IxMiiHiana. 
HEXUY  STOCKliUllKlE.  IJallimore.  Marvlaud. 
U.  M.  RO.SE,  Litlle  Roik.  .\rkansiu*. 
GEORGE  1I<».\DLY.  (  im  iimati.  Ohio. 
El»irXI)  U.  HENXEIT.  Tatinfon.  :\Ia'^a.liuH«^«t8. 

OX  C().\1.MER(  lAL  I..\\V. 

TIIOM.VS  .1.  SEMMES,  XVw  Grl.aiis  b.nisiana. 
<M:<)1:»;E  a.  MEliCiai,  Savammli.  Gt'..i>:ia. 
•LV.MES  T.  .MITCIIKLL.  Pliila<l.'l|.liia.  Pennsylvania.  | 
A.  J.  VAXIH'.RI'OEL,  N.  w  York.  Xow  York. 
AVII.I.rAM  .1.  l{GREirr.<OX.  niarlotk-Hvillc.  Virginia. 

OX  IXTERX.VnoN.VL  LAW. 

Tllo.M.VS  M.  COOLEY.  .\nn  ArlM)r.  .Mi.hi^'an. 
JOIIX  W.  STEVEXSOX.  Covington,  Kentucky. 
JAMES  O.  I'.HOADIIEAP.  St.  Louis.  MisHouri. 
.lOILN  E.  WAiM>.  N.  w  York,  Xiw  York. 
WILLIAM  -M.  EVARTS.  New  York.  Xew  York. 


1> 


OOMNITTKIOi.  1(11 

UN  J  TBLIt  ATIuNS. 

A.  y.  KEA^^llKV,  Nt;\vttrk,  New  Jt-raey. 

GIIARLE8  a  BR.\DLEY.  Pnividenire.  Rlimle  iMland. 

FRANCIS  UWM.K,  I'liilad.lphia.  I Vnnsylvaitia. 
ANDREW  AI-LISdN.  Nuain ilh-.  T.'iinem.t". 
DANIKL  ROBKRTS.  Hiiriin^tmi.  V.  niionL 

>  i\  (  .KIKVANCFK. 

J.  UANlMU.l'H  rrCKEK,  Uxiiiiit«'U.  \  irKiiiia. 
JAME8  8.  IMRTLE.  Loimvnie.  Kentucky. 

IIF.NKY  JACKSnN.  Alluiitn.  (i.-.irjia. 

STKPHFN  W.  Ki:i.l.Oi;«i.  Wairrlmrv.  <  •..Jin.-.ii. -ti. 

WAiilllNUTOK  ii.  WILLIAMS,  J«my  I'itv.  New  Jin^y. 

ON  OBITUARIES. 

EI»WAUI>  <>.  HINKI.KY,  Haltimore,  IM:irvhin.l. 
EVEKETT  P.  WHEELER.  New  York.  N.  a  \urk, 
HEXRV  limrHt-OCK,  St.  LouLs,  AILss  -uii. 
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ALPHABETICAL 

LIST  OF  MEMBERS- 1883-84. 


AcKLBK,  Joseph  U., 
Adams,  Samcel  B.« 
Adams,  Siikrmax  W., 
AcBBirr,  Talbcit  J., 
Aldkkii,  <?karles  H., 
Allen,  Kobert,  Jr., 
Allen',  ^ill.ma!^  B., 
Alexander,  Julian  J., 
Allison,  AM»fEKW, 
Andersckn,  (Jlipford, 

ApPLEIIV,  GeoH(;e  F., 

Akmstkoni},  Wm.  H., 
Arnold,  Isa  ac  N., 

AhN'M.!).  Mu  IIABL, 
A«IIT<)N%  J.  IIi;j?I,KY, 

Atiikimon.  Hknuv  B., 
A  i  iiKJdoN.  Thom  as  II., 
Atkinson.  O'Brien  J., 
AvKi:.  B.  1-  .. 
Ba<  .»n.  Ai  (ir^rrs  0., 
BaKK.  <  fKoliOK  F,, 

Bacot.  T  W., 
Baki:i{.  Asiii  KY  D.  1^., 
Bakkh.  KnFMf  kk  k  a., 
Bakkk,  John  H., 
Bakku.  Okvim.i;  D., 

r»AKKH.  Wn.l.IAM, 
BaI  I  ,  1  ' ANiKL  H., 

r.  M  Mu  IN,  Til  \ui.i-:s  C., 

1>A  i;l>\V  l.N,    {.I.  \V.,, 

B  \  )  )>\v!\,  IIknuy,  Jr., 

BaI.IUVIN,  .SlMKOX  E., 

1102) 


Franklin,  La. 
Havannah,  Ga. 
Hartford,  Conn. 

Baltimore,  Md. 
Fort  Way  lie.  Iiid. 
KedBank,  N.J. 
Boston.  MiL^ss. 
lijdtiiiiori-.  M<1. 
Na^*ll\  ilh',  Tenn. 
Mufon.  (ia. 
WashiDgton,  !>.<  '. 
Wiliiainspoit,  Pa. 
rinra.Lio,  Til. 
Bhihiaclphia,  Pa. 
Wasliinuton,  D.  C 
Nasliua.  N.  H. 
Wilki'^hnrro.  Pa. 
p4»rt  Huron,  MieU. 

(IlicUL'o,  111. 

Macon,  Ga. 
Kea'liii'_',  Pa. 

<  il<  A  fi  -'V  ille.  N.  Y- 
I-H'troit.  Mil  h. 
•  (.loslu'n.  Ind. 
.\iiirn.'*ta,  Ga. 
Tnl. 0. 
Mail  J' II  tt*'.  Mich. 
( 'IcvelaiiU,  U. 
B«>Nt<m,  Mass. 
Pliilud.  Iphia.  Pa. 
New  Jiaveu,  Conn. 
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Bai.i.kni.ku,  W.  I*.. 
Bai:<  i.AV,  Shki'ahd, 
Barker,  Theodore  G.,  . 
Barrow,  Poi'E,  , 

BjiKTLETT,  ClIARLttI  . 

Bartlctt»  Hiiiney, 
Bate,  H.  R.^ 
Bai'siman',  J.  W.  B., 
Bayard.  Thomas  F., 
Bayne,  Thomaa  L.f 
Bbaotex,  (*iiarle»,  Jr.,  . 
Bell,  C.  U,, 
Benedkt,  Robert  D., 
Benedkt,  W. 

BeN'ET,  WlLUAM  C, 

Benjamix,  M,  W., 
Bexnett,  KnMrxi}  II..  . 
Bextox,  Reubex  C 

BlDDLB»  GbORX^E  W., 

BixiiiiAM,  IIarky, 

BtSPflAM,  GE(»rI}B  Tt'CKBR, 

Biftiiop,  KoBEirr  R., 
Br.A('K,  J.  (\, 
BLArK,  J.  C  C„  . 
Blanc,  8a»vel  P., 
B<KK*EiM,  Caleb,  . 

BOXAPARTE,  ChAKLEH  J., 

Boxi>,  8.  R., 
BoxxEV,  C-  C, 

BoRCilERLIXCi,  ChARLE(S, 

Boyd,  Jameb  E.,  . 
Boyd,  Bobbrt  W., 
Bradley,  Charles  S.,  . 
Bkacsg,  W.\ltbb  L., 
Braley,  Henry  K., 
B8£.%rx,  G.  A.,  . 
Brbck,  ChaBLKS  Du  Font, 

BRECKKNRIDCiE,  SaMUEL  M., 
BkKJ  KIMJllKiE,  Wm.  C.  p., 

JJf<kl»in,  Jamk.s.  . 
Bhewstkk,  Lyman  i>., 
Bbice,  a.  (t.. 


.  (ialv*  st<ni,  Ti'x. 

.  St.  I>»uU,  .Mo. 

.  CliarieMt  u), 

.  AtheiiH,  G«. 

.  Boston,  Mass. 

.  <,*ovm]£ton,  Tenn. 

.  JjttiU'iiMter,  Pa. 

.  \VUiiiin»ftOD,  Del. 

.  New  Orleans,  l^a. 

.  BaUijiKi/e,  Md. 

.  I^wrt^nce,  MasH. 

.  New  York,  N.  Y. 

.  New  Orleans,  l^a. 

.  Abbeville,  8.  C. 

.  Littlv  Rock,  Ark. 

.  Tatmttm.  Mass. 

.  Minneaimlui,  Minn. 

.  Philadelphia,  Pa. 

.  Littleton,  N.  H. 

.  Philadelphia,  Pa. 

.  Boston.  Mass. 

.  Danville.  III. 

.  Angiista.  Ga. 

.  New  Orleans,  La. 

.  Clarksburg,  W.  Va. 

.  Baltimore,  Md. 

.  Washiut^ton,  D.  C. 

.  Chicatfo,  111. 

.  Newark,  N.  J. 

.  G?v*  iwlioro,  X.  v. 

.  Darlin.'titn.  S.  C. 

.  Provi<k*uce,  K.  I. 

.  M«Mit^'oinery,  Ala. 

.  Fall  Hiver,  Mass. 

.  New  Orleans,  I^a. 

.  S«  nniton,  Pa. 

.  fe^t.  Louis,  Mo. 

.  Lt'xinutr»ii,  Kv. 

.  Ihiiihiiry,  0>nn. 

.  New  Orleans,  1^. 
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Bkidoerh.  JiiiiN  1...  Jr., 
Brwtow,  Rknjamin  II.. 
BimAUitKAit,  James  O., 
Bk«4)KS,  Fka.\«  18  a., 
Brown,  Ilr.Mtv  B., 
Bkown,  Jdiix  r., 
Bkuwn,  John  Mas<ix, 
Bbowx,  Skhxistiax, 
Bm  xr>A<iK.  A.  K.. 
Bucsii,  Cm AiM.i-x  I!., 
Bbyan,  James  W,. 
1Ut<  k,  J.  Jay. 
BrntxKH,  n.  K.,  . 
Bi  Ki.!..  Davik, 
Bl  IXAKD,  E.  F..  . 
Bl  LI.<M  K,  A.  (i.,  . 
Bl  RKK,  ."^TEVE^■^»«>^^ 

Hi  usin-r,  IIk.vry  L.. 

Bl  HSIIAM,  HkNRY  K.. 
Hi  TI-KR,  JmIIN  M.. 

HrTi.Kii,  \Vm.  .\i.i.kn, 
Hi  Ti.Ku,  Wm.  Ai.i.ks,  Jr. 
Cami'bkll,  Jamfx  B., 
('ami'Bei.i.,  Joiiv  a.. 

<  'AKIKiLL,  Wll.l.lAM  II.. 

Carv.  Alpkeii  L., 
Carv.  John-  W.,  . 
Cary.  Mei.iikkt  B., 

<'||AM>I.KR,  .Vl.|-|{KI»  U., 

CiiAiti.nix,  Waiter  G., 

CllKKRIS«iT<tN.  TniiMAS, 
ClII.HIlol.M,  WaI  TKK  S., 
Cl.  IRK,  <»AVI.<>RI>  B., 

Clark.  Jameh  Oliver, 
Clark.  Tih>mas  .Vllkx. 
Clkav»>,  N  \tii  an, 
Clikk>ui>,  Cm  \ut.h>  \V., 
Cu»iT»«x,  Daviu. 
a.H.s.  M.  M.. 
Cole,  (it>RiK>N  I*;.. 
Cole,  \V.  \... 

COOLEY.  TlloM  V^i  M., 


Tarboro.  X.  C. 
New  York,  N.  Y. 
8t.  Loiiit),  Mo. 
B'wton,  Maw. 
Detroit.  Mich. 
Pulaski,  Tt'iin. 
Louisville,  Ky. 
lialtitnore,  "Sid. 
Wilkewlmrrc,  Pa, 
Nfw  York,  N.  Y. 
CoxTnjrton,  Ky. 
Kmporia,  Kan. 
lA'xinpt<in,  Ky. 
Greenville,  Ala. 
!>!arato)fa  8prinp«,  N.  Y. 
Wi>rfe8ter,  Miu*n. 
(  It'veland.  (). 
New  York,  X.  Y. 
Man<'hes<cr,  N.  II. 
IntlianapoilH.  lad. 
New  York,  N.  Y. 
New  York,  N.  Y. 
Charleston,  S.  C. 
New  Cumberlaml,  W.  Va. 
Meuiphiii,  Tenu. 
Milwaukee.  Wis. 
Milwauk»*e,  Wis. 
Milwaukee,  Wis. 
B««<ton.  .Mass. 
Savannah,  Ga. 
Irontoii.  (). 
Savannah.  <ia. 
Muhile,  Ala. 
New  York,  X.  Y. 
New  Yt.rk.  N.  Y. 
I'..rtlan<l.  .Me. 
New  Heilliinl.  .Mhsm. 
Alnnttfoniery.  .Via. 
I.iille  R<Kk.  Ark. 
Faribault.  Minn. 
Pjirken*l)nr;r.  W.  Va. 
.\nn  ArU)r.  Mieh. 
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Coi.IIFR,  M.  r)\V!<i!fT, 
CULU>&,  PaTEI(  K  A.. 

Oounox,  Eqiwakd, 

Ox.PKR,  C. 

CwPKK,  J<•I|^  (,"., 
Otom,  WituAK 

CoWKX.  JOHK  K.. 
Cox.  S.  S.. 

CSAlGUtAU,  !?., 

Gkato,  Wilujuc 

Ckawtord.  Gt:«ii4()it  Ifc, 
CkAwroKD,  W.  L., 
Ckin,E.J.  D..  . 
Oownx,  Chasub  B., 

CrLLon,  I'nFt  iiv  >f  .. 

CtUHlXO,  JOREI'U  B., 

Ont!ciintHAX,  Hbnry  C, 

CcEKiER,  Frank  D., 
CiKTi.s.  Bknj  amix  Robbimi, 
<Xkti8,  Ji  ui B,, 
DiiRAX,  E.  KsnH, 

BuUSiO,  EOVARD  p., 

D^finvr.  .1.  VAiroriAJJ, 
Dakuv(,tx)x,  Jubio'a  J., 
DAnmnriT,  M.  A., 
DAVii«(tx,  Thomas  F.. 
I)aviiw)v.  Wu.i.iav  a., 
Davie,  Gbukue  M., 
Datm,  Havuk 
Davis,  Jdhx  J.,  . 
DiVljioN,  CltAIIUH  A., 

Dmdi,  M.  1'.,  . 
Dnr,TK0xA8, 

Dknei.re,  Oeorck, 
iJerrv,  RoBcar,  . 

IticKi3ao»,M.  F..  Jb., 

DifKixsox.  S  MrRRDITH, 
I)iLL<t.v,  John  F.. 

I^KmraODI,  WlLUAK, 
Of  BlGJKMt.  FuEMtKO 


.  St.  \  tv  Mo. 

.  CHtidnniiti.  O. 

.  .Tu<-kM>ii\  ilU'.  Kl;i. 

Sh«'!l>\  \  ill«>.  Ti  iiM. 

.  Jut  ksoitvilli',  FU». 

.  N«Mlivilk\  Teutt. 

.  Baltitnotv.  M(l. 

.  Now  Y«i(k,  V. 

.  Ihiyt'iii.  O. 

.  NVw  Btftlfiinl,  Maiw. 

.  riiila.lfl[.liia,  ftu 

.  B«t]tinHH«»  Md. 

.  N*w  York,  X.  Y, 

.  S|iringfi<'ld.  111. 

.  Augusta,  Ga. 

,  ftavnnnnh.  (H, 

.  E.  Canaan.  N.  H. 

.  ^tauilord,  <  onn. 

.  Dariin«t<«n  C  H.,  8.  C 

.  Wilkoj^ltiirrt'.  l*a. 

.  Wj'kc-^lntm".  Pa. 

.  \Viu*|iin}:ti»n,  D.  C. 

.  ColttinbiM,  O. 

.  Covinjrton,  Ind. 

C  im  innati,  O. 

I.oiii.HvilU",  Ky. 

.  BlcMMninjtton,  III. 

.  Clark  si  II I  r«.  W.  Va. 

.  Npvt  York.  X.  Y. 

.  Portland,  Oru^uu. 

.  Chi<ni)ZO,  IlL 

.  NVw  <  >r]i'an»,  Ia. 

.  St.  I'aiii,  Minn, 

.  Detroit,  Midi. 

.  BiNitiin,  Mas). 

.  Trt'uton.  N.  .1. 

.  New  York,  Y. 

.  New  York,  N.Y. 

.  Milleilfieville,  Ga. 
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1>1  Dl.KY.  ,1  \M|->  y\.. 

Dl  KKIKI.U.  Ilr.NHY 

I^I  NIIAM,  (  11  Altl,l>, 

Dl  VaI.,  I'.I  N.IAMIN  T.. 

Dyer,  A/.no, 

KaTON,  SlIKKBl'UNK  B.. 

Eaklk,  William  K., 
Edkall,  Jambs  K., 
Kdwaiu>i»,  B.  Sm  . 
Elleit,  Henry  T., 
ELI.MAKBR,  Nathaniel, 
Emott,  JAMiat, 
ENDiroTT,  William  C., 
ENiuaN,  J<N^iAii  Dm 
EbTEs,  BeiiptiRi) 
EvARTS,  William 
Fairbakkr,  Charles  W. 

FAUJfiANT,  K<»IIBRT» 
FaRRAR,  KiMiAR  H., 

Fekihan*  Joiix  W., 

FKLI^nVK,  J()KRPiI  W., 

Frntkksk,  Jamkh, 
FKUorsiiN,  E.  A., 

FlSHRAC'K,  W,  W 

Fisher,  William  A.. 
Ft.RMMiN<i,  James, 
Foimr^H,  Georcr  S.. 
Force,  Mannim)  F.. 

FiN^TER,  DWKillT, 

Fox,  ArsTEN  G.,  . 
Fox,  Wii.i.iAM  n., 
Franklin.  Tii«»ma»  K., 
Frayseu,  K.  DroLKY, 

FrEN(  M.  WlLLIAM^B., 

Fri.LFi:.  IIknry,  . 
Fi'LTox,  Markhall, 
Galt.  Smith  F„  . 
Gantt,  Tiu>mas  T., 
Garnktt,  IIesrv  Wise, 
(takrahi>,  William, 
Gahhki^on,  a.  Q., 
Gaston,  William, 


.  .Tuhnstdwji.  N.  Y. 

.  Detroit.  Midi. 

.  <T('m.'so<>,  III. 

.  Fort  Smiili.  Ark. 

Evansville,  ln<i. 

.  New  York,  N.  Y. 

.  Wa^^bin^t^)Il,  D.  C. 

.  Oliktipo,!!!, 

.  Springfield,  111. 

.  Mmphif»,  Tenn. 

.  LaiicaKtcr,  Fa. 

.  New  York,  K.  Y. 

.  Salem,  Mtum. 

.  Duluth,  Minn. 

.  Memi^iui^  Tenn. 

.  New  York,  N.  Y. 

.  ludianapoliM,  In<t. 

.  Savannah,  Ga. 

.  Now  Orleans.  Uk 

Kini>r)ria,  Kan. 

.  ManchcHter,  N.  IL 

Bolivar,  Tenn. 

.  Cindnnati,  O. 

.  Indiana|M»liH.  IikL 

.  lialtimore,  Md. 

,  Jersey  City,  N.  J. 

.  B«i8ton,  MasH. 

.  Cindnnati,  O. 

.  BoKton,  Mai«(. 

.  Now  York,  N.  Y. 

.  Taunton,  !Ma»). 

.  Lanc»^or,  Pa. 

.  MemphtH,  Tenn. 
.       -ton,  Mass. 

.  We.Ht(ield,  Maw. 

.  Denl<»n.  'JVx. 

.  St.  [v<iuis,  Mo. 

.  St.  l>niis.  .Mo. 

.  Washington.  D.  C- 

.  Savaniiali,  <  ia. 

.  Jersey  City,  N.  J. 

.  BoKton,  Matw. 
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G.  iTiai.  Q  A.. 
Gact,  Juh.n  . 
GlUtCKT,  Lym.xx 

Gil  l  IS.  ,1  \M»>  A.,  , 
CilLMoiiC,  TllitM  At^ 
Go»UK,  L.  SrEN<-EK, 
GtiODWIX.  FkAJTK. 
Gv>i:m  \.\.  (  ii  AKUM  K, 
Cniru»,  A-  K,  . 
Crol  MI,  0.  B.,  . 

Cii.A.Ni.Ea,  M.  M.. 
GiucitN,  Edwin 
Gks&,  Hcmky,  . 
nrrfv...i(Y,  J.  C.  . 
GmrHN,  Levi 
GrxcEKL,  Lewu* 

G«BW»>I.l.,  SKNF4  \  O,  . 
Groe^hki  K.  Wn.UA3»  S., 

GbTBB.  Ir.N.vTin*  (\. 
ftrTiiiiii:.  (inii«.K  \V., 

UaUN,  WlLl  l.lM  J., 

Hals,  Mattbcw. 

II.U.l .  .I..ll>  J., 

Hai<«kv,  J ki:kmi All, 
HAiiER»(i.Ev.  William,  . 

IlA3flLT(i?(,  AmCXANOKII, 

IIvMll  li.N,  <iK>>lt).K  KAKifBn', 
HvMILTO.X,  JullN  M., 

Hamhoxu,  J., 
HAiutnyp,  WitLUM  Q., 

H  vM'I.KV.  .(<  !!(  S. 

H.  v.sbv,  JuiiN  11., 
IlA^niAf  Jonx  F., 

HaBBUMiN.  Bs3U.\MKt, 

Harrison,  Rh  hard  A.,  . 
Ua»kell,  TiioMAtt  U.,  . 
Hathtoay,  8iMo>- W.,  . 
Hat,  Mau«iji,  . 


Wilk.  >l)arr,'.  Pu. 
.\;ifihvUle,  IViui. 
Hturicibiiiv. 
Siilfiii,  Ma.-vH. 
NfW  (Irli'iuis, 
Newark,  N.  J. 
Biw4oD,  Miitw. 
Prxv  itlriK  V.  H.  I, 
Tiioiuanion.  3ie. 
WitHina,  Minn. 
«Jalv».-»rton,  Tex. 
ln<liana|><>1U.  Ind. 
Ztuiu>«vill«,  0. 
Akron.  O. 
Kn^t..n,  Pa. 
Mu'lis'in,  Wis. 
iNitruit,  .Mull. 
Ihiyton,  O. 
n.  velan.l.  ( K 
( 'ill'  !nfi:iri,  (). 
I'hilu.U'li.liia.  Pa. 
SprinKfieM.  111. 
Wilriiin.l  .n.  Del. 
PiK.-lnir'.'.  Pa. 

Albany.  N.  Y. 

Akr.>ii.  (). 
.N'>rw  iili,  ( Vniii. 
Hartford,  Ojuu. 
PeU*mtHuijr,  Va. 
Wasliin-rtiiii,  D.  C.  • 
.Sj»riiigiield,  111. 
Atlanta,  Ga. 
St.  tjijiliM,  Mu. 
Si  iijnltpii,  Pa. 
liaUiuiori.%  Md. 
WoHhingtnn,  D.  C 
Inilbuuipulu,  Ind. 
r.iiiiiiiixi.-,  (J, 

P>>rtlau<l.  Mu, 
Ki>t4i>n,  Mam. 
]^tt.Hlnir|r,  Pa. 
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Haynf.s,  I>anikl  a., 
Hemknway.  Alfred, 
Hemphili.,  JogKPH, 
UfiXDERSOX,  J.  B., 

Hbndbicks,  a.  W., 
HsNDRtOKs,  Thomas  A., 
Hbrbekt,  John  W.,  Jr.,  . 
Hbbbfobd,  Frank, 
Hbtbrin,  Jambs  H., 
HiGGiNS,  Anthony, 
HiLL»  Waltkr  B., 
HiXBS,  J?.  C, 
HiNKLBY,  Edward  Om. 
UtNCKLBY,  Lyman  G., 

IIlTCHGOCK,  HbKRY, 

HoADLtrr,  Gbobob, 
KoiHiEf  Noah, 
Hoffman,  Cbarlbb  W., 
Holmes,  George  F., 
Hooker,  Datid  G., 
HoRi>,  Oscar  B.,  . 
Horner,  John  J., 
HorcH,  Warwick, 
Hoi'K,  Gborgb  W., 
HorsTON,  Lock 
IIowB,  Arcbirald  M., 
Howe,  W.  W.,  . 
Howry,  Charles  h., 
HvHBARD,  Charles  Eustib, 
HriiD,  Thomas  R., 
HVKY,  Sami'bl  B., 

lirST,  (\lHLET<»N, 

HruD.  Frj  AN*  IS  W., 
HiTCHiNs,  Waldo, 
HiTCHiNSOK,  .Tons  A., 
Hyde,  Alvan  P., 

T'«AACS.  >I.  t5., 
.J  A<  K'snN.  IIkNKY. 
.1  KNKINS.  .jAMh>  G., 
.1  KWnT.  II  I  1. 1 1  J.. 
.l<»|lN«i()N.  KdcaH  M.. 

JoBN«)i*x.  William  W., 


Dayton,  u. 
Boston.  Ma.ss, 
Went  Chester,  Pa. 
St  Louis,  Mo. 
IndiRDajxtlis,  IiuL 
Indianapolis,  Ind. 
Jersey  City,  N.  J. 
Union,  W.  Va. 
Philadelphia,  Piu 
Wilmington,  Del. 
Macon,  Ga. 
Indianapolis,  Ind. 
Baltimore,  Md. 
Chelsea,  Vt 
St.  LoniH,  Mo. 
Oineinnati,  0. 
Akron,  0. 
Washington,  D.  C. 
Portland,  Me. 
Milwaukee,  Wis. 
Indianapolis,  Ind. 
Helena,  Ark. 
Jefferaun  City,  Mo. 
Dayton,  0. 
Aberdeen,  Miss. 
Boston,  Mass. 
New  Orleans,  La. 
Oxford,  Miss. 
Boston,  Ma^. 
(  irocn  Bay,  Wis. 
PUilatlelphia,  Pa. 
New  Orleans,  La. 
Boston.  Mass. 
New  York,  N.  Y. 
Parkersburg,  W,  Va. 
Hartford,  Conn. 
New  York,  N.  Y. 
Atlanta,  Ga. 
Milwaukee,  Wis. 
New  Y«.rk,  \.  Y. 
Cincinnati,  0. 
I  ronton,  O. 
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JoHNS<i\.  Wli  1  t  V... 

Joii\!iiu>i,  Jam»  M., 
JoRKvrox,  8.%7n>ciis 

JosR-,  Ch  vnn>  ('.,  Jr., 
JuNJi*,  f^it       i>  VV., 

JOXB,  LWMABD  A., 

JVDpi-'N.  FUKUKKK  K  N., 

KCAMSEV,  Aj>>tiiuxy 

KctKBET,  Gboboe  M., 

Kei  i.< »<;<!,  fSTEPHKV  W.. 
KtiNN  AKi),  John  II., 
Kkst,  Chablb  a., 
Keix.h.  Thom  as  B.. 
Kkksa.n.  FuAXiis, 
Ki.M.,  Rin  s, 
KmasMcn,  FsatmaacK  J 

KiNNtV.  Til'  M AH  T., 

Kim  UNCK,  Otto, 
Kxmtrr,  Edvahd  B., 
K\  rr.  A.  Lk>,  . 

K'  > ;:  vrf;.  <  If-i-r  \  vk, 

KollLEK,  J  aoiB  a., 

KimwiiynT,  Er^ibt  B, 

tVAlUHK  H., 
L\'.tT).  \  VTH.  W.. 
LAtiD,  WiLUAM  S., 
lAJIBBKtON,  C.  I*, 

Iaxcastek,  ChakLW 

Lathkup,  (tARHISFH. 
lATlKtBE,  JkHN  H.  B., 

Lawsewr,  L.  L., 

LaWTOV.  Al.EXAifDSR  B., 

Leeus,  Ciiari^  ('., 

liKKXMUt,  JaMBI, 

Lei«,h,  Jii^ei'h  E., 
iCFi,  Albkst  L., 

Imr,  Ckajilbb  F.. 
Ima,  Ohabubb  C, 


.  Wwthinetftti.  D.  C. 

.  AtlKii^la.  <iu. 

.  Pensu 'tl;!.  riu. 

.  Baltiiiioiv.  M«l. 

.  B4Mt«»ti,  yUm. 

.  C1m*iniiati,  O. 

.  St.  I/. Ills.  Mo. 

.  Ntwark,  X.  J. 

.  Newnrk,  S.  J. 

,  St.  Loiii?*,  Mo. 

.  Wuti  rlnirv,  Coim. 

.  New  Orleans,  La, 

.  Detniil,  Mivh. 

.  <in'*'iishopt,  X.  C. 

.  rti.-i»,  N.  Y. 

.  Cini-iniiuti,  O. 

.  Watertmrjr,  Conn. 

.  Newark,  N.  J. 

.  I>etroit,  Micb. 

.  CJiarlerton,  W.  V«. 

.  IlaUiiii'«re.  .Mcl. 

.        V  in.'.  111. 

.  Akron,  (). 

.  Kl^w  (>ri«Biui,  La. 

.  Wilkt-liHrre,  Ph. 

.  l{o>(o||.  Mjts.1. 

.  LuiK  u^er,  N.  H. 

.  Wilke)«1iane,  Pa. 

.  Waxliiii'.'ion,  L>.  C. 

KaiiKis  « "ity.  Mo. 

.  Baltimore,  Md. 

.  Burlinistno,  Vt. 

.  Savaniiiili,  Ga. 

I>oyl<K«town,  Pa. 

.  New  Ytirk,  N.  Y. 

.  New  Orleans,  Ijl 

.  Colniiiliiis,  Mi.-v. 

,  Hinnmpoliii,  Minn. 

.  Portland,  Me. 

.  Philadelpbia,  nt. 
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LltTLE,  WiLUAM  K., 

Livix<;t»TON,  J.  B.f 

I^KiAX,  TlIOMAK  A., 

JjiiVRLY,  John  A., 
Lucas,  S<>tx>MON%  . 
Ll*CKEN0.U'll,  W.  I)., 
Lyon,  R. 

Macfarlaxis  W.  "W., 

M  \<  K  M.I..  Wll.l.IASI  \\\ 
Mai'VeaoU,  VV\iYSE, 

Mapili.,  Gi»>kgk  a., 
Mandbr8«>n,  Cii.irli»  F. 

MaKINKR,  El'lIHAlM, 

^1 ATISII,  FvYKTTE, 

M AKSII  \l  I..  .loMir A  N.. 

AUSIIAI.I.,  C'll  AKI.I-S 
MaKS!<>\,  <  him  \N, 
yi  \  l>T<  'N,  <  i  1-1 '):»;  K. 
M  \>*»N.  l^i'W  m:i»  a,, 

M  \St  >\-,  .1  \  VI  t 

M  \   .\.  .1,  ,11  \  T.  iJoiiN  i 

.M  Aim  U>.  Al.HKKT, 
yi  A  n  IIKU  .s.  S  i  A  N  I  KY, 
Mkui»AI A.ll.  Kl MAll  \V.. 
.AlKI.DKIM.  r.  W.. 

^If.i.ov,  Wil  l  iam  a.. 
Meim  kk  ( «i:t>l;<;r  A., 
MERCKH,  CiboKi.k  (i.. 

MEHKn  K,  Kdwix  T., 
Merrk'k*  Richard  T.. 

METKtiER.  TllOMAtjt  B., 

Merwix.  Klias,  . 
Miller,  Fraxk  11., 
Miller,  II.  (\,  . 
Miller,  X.  Di*  Bois, 
Mitchell,  Jami-x  T., 
Mitchell,  John  M., 
Mitchell,  Johkiui  \.  S.. 
MoAK,  N.  C., 

Ml)XAt;HAN,  HollKRT  K.. 

MooKK.  John 

M(K>JtE,  (iBORCiE  F.. 


Jr., 


-M.vaox,  R.), 


Timkhanuock,  Pa. 

Cincumati,  O. 
Al1)ert  Lea,  Minn. 
Norwich,  Conn. 
Allcntowii,  Pa. 
Macon,  Ga. 
New  York,  N.  Y. 
Savanimh.  (jra. 
Pliila(leli>hia,  Pa. 
St.  l><uns.  Mo. 
Oinaba.  Xol>. 
Mihvaukoe,  Wis*. 
Stillwater,  Minn. 
Lowoll.  Mass. 
Haltiiiinre,  Md. 
Jixt  ter.  N.  II. 
Ni'w  Bt'«lfi»r«l,  MatjH. 
rhira;r'>,  III. 
Cli'vchni.l.  O. 

imi  -r.\  M(L 
New  Yt»rk.  X.  Y. 
riiirinnati.  (K 
l»eii<»it.  Mii  li. 
Sa\ jitinnli.  <  ia. 
Wa>;iini:i»»n.  D.  ( 
Savannah.  <ia. 
riiila(U-l[»hui.  I'a. 
New  Orleans,  l4t. 
WaKliinjrton,  D.  C. 
Allcntown*  Pa. 
BtiHton.  yiw»> 

AU}P1KtH,  <ia. 

Xcw  OricanH,  Ija. 
Pliiladc]i»1iia,  Pa. 
Philadclpliia.  Pa. 
Concoitl.  X.  II. 
Goshen,  Ind. 
.Albany,  X.  Y. 
West  Chcstter.  Pa. 
Littlo  R<>ck,  Ark. 
Motit)Minery,  Ala. 
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M'»'li)4aN.  U.  ('..  . 
MoKKA^,  RoBEITT  J.. 

M  .KKis,  M.  v.,  , 
M'iKhi>.  S,  \V.. 
.Moiu'»k:.  A.  r«»ni  tu, 

Moi'LTflX.  S.  W.,  . 

Mr\»..!rii,  ,t AMi>  I'., 

JIl  M.KIi,  WAKKrjC, 
MoSKOE,  Wlt.LI.\H  A., 

>It  Rpiir,  D.  F.,  . 

Ml  v.viw,  Tiir<>i»>KK  D.. 
-Mrw-EV,  IIknry  W., 

MVEIh.  jAWBt  J., 

JI'<'XMM<'N.  .I<itiKI>ll  K., 
M»l'.*KfKH,  TlloMAfi  N., 

Mi(  I  iM>n  K.  A\i)i{8W  T, 
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M(tKAL»v,  Kdu  ahu,  Jr.. 
MK'n.iJtin!!!.  John  G., 

-MiT>i.N  VLI>.  .Tt^Kl'U  E., 

^Ii  F\i:i  \M>.  H  \ \  i  Ki!. 

Jli  rAUU^Ml,  It., 

Mi'NcvL,  Alrkut 

Xa-II.  StU'llKX  p.. 

Xeuekei:.  I.i  c  av, 

Xa*ON,  IIiDlKK  A„ 
N"l:(  r_  .loiiN  \V., 

X'»Kni,  tL  JJ.. 
North,  HvtM  M., 

ClUISTK AD,  AaHOX  B., 

Oil!:.  .T.  A,. 

OrrEKBKUiiii:,  Alukkt  a 

Ovf  ATT,  EoiTARn, 

<   KNs.  GtfiHur.  W., 
I'A'  K.  lIi  savF, 

r'A..E.  let.h  r.,  . 

Palmkk,  If  kxrt  W., 


I' 


ni 


0\vorif^lM.r«>.  K>. 

.  .'vtuuTvilU',  Tt'Uii. 

,  MeniphK  Tenn. 

.  Inmtoii. « 1. 

.  W;i..>liili;.'tuu,  in'. 

.  Klirlbyvllle,  111. 

.  Itil.Vtnii,  O. 

Btwtun,  Mww. 

.  WHMlimfrtnu,  I).  €. 

.  W  Ist.^k.  III. 

Boi«t<»ii,  31aHM. 

.  BnMtoiit  Maiw. 

.  Xfw  Orlc«iUi,  Iji. 

.  W:ir.|)ii)t'ton,  I>. 

.  Newark,  X.  J. 

,  Sprintriield,  !U. 

.  WilkLsI.arn-.  Pa. 

.  riiilli.otlu'.  O. 

.  <  'l»urle»t"n,     (  . 

.  N.  EtennJnirton,  Vt., 

.  ItHli:u)si|M:>]is,  Ind. 

.  AI)<T«I«'(  M,  Aliss. 

.  JK  iiiijhb-,  Toun. 

.  litilivar,  Toun. 

.  N.  w  York.  N.  Y. 

.  I ■(>vii»',.'l<tii,  Iml. 

.  Pnii).'hk«>i  iA-'if,  N.  Y, 

.  Xcw  York,  X.  Y. 

St.  l.cniis.  Mil. 

i4in«'aHter,  Pu. 

.  Cnluinbiiu  Pa. 

('iillllllliIlK,  O. 

.  Pliiladclphia,  Pa. 

.  AkM>n.  O. 

.  .<a\ iiniiuh,  da. 

.  r  iivl.'vilh",  O. 

.  Ui«-tunoi)d.  Vu. 

.  WilkcHliarre,  Vii. 

.  SpriiigfieM,  III. 


■ 

1 

.» 
I 

:> 

I 

(f 


Digrtized  by  Google 


112 


AAIKRICAN  BAR  ASSOCIATION. 


Pardeb,  Dox  a.,  . 
Paiioee,  Hrxry  K, 
Parker,  Alton  1)., 
Parker,  Axasa  J., 
Parker,  Cortlaniit, 
Parker,  R.  Wayne* 
Pattrkson,  C.  SriMRT,  . 
'  Paul,  Norman,  . 
Payne,  Abraham, 
Pkabody,  Charlkn  a..  . 
1^;  A  BODY,  CHARI.f>  A.,  Jr., 
Pk<  kiia»,  Francm  B.,  . 
PiNSYPACKER,  Charles  H., 
Pf.nnypa«^kr,  Samuel  W., 
Pki^kixs,  Sami  ki-  (*., 
Pekuy.  .John  H.,  . 
P^tTIT.  Silas  \V.. 
PlIKI.l's.  El>\VAI{I>  .1.. 
Phki  i's,  \Vm.  Waitk!:.  . 
Pnn-Ln*s.  (tU  HKitx  W.,  . 

PniM  K.  J  AMI'S  ( 

Pi KK,  Ai  .^ri  \  V  .  . 
PiNNKY,  Sn  .\.>  I  ., 
PlKTT.K,  .T  A>n>  S.. 

Pi. ATI.  .lunNsiu.s  T.. 
P«H  Ilk,  F.  P.. 

Pol. AM).  Ll  KK  P.. 

P(»M).  Ahiii.ky. 

PtJKTKK,  JoIIX  K., 

Porter,  William  A., 
Prbbton,  William. 
Prick.  J.  Ser«eant, 
PuicHARo,  Fhaxk  p.. 
Prime.  Ralimi  E.. 
Proct,  John, 

PrYOR,  R«MiER  A., 

Putnam,  Henry  W.. 
Ranoall,  K.  M.,  . 

« 

RANI>OLi>II,  JtWEMI  F.,  . 

Raxney.  Henry  C, 
Raxnby.  Rrtrs  P., 
Rawle,  FnAXi'w, 


.  New  OrleanA,  l4i. 

.  New  Haven,  Conn. 

.  Kinpttun,  N.  Y. 

.  Alban>%  N.  Y., 

.  Newark,  N.  J. 

.  Newark,  N.  J. 

.  Philadelphia,  Pa. 

.  Wofxlstock,  Vt 

.  Providence,  R.  I. 

.  X.  \s  York.  N.  Y. 

.  New  Y«»rk.  X.  Y. 

• .  Ne\v|M)rt,  R.  I. 

.  West  Cheater,  Pa. 

.  Philinlelphia.  Pa. 

.  Philjuiclphia,  Pa, 

.  S<»utIi|M»rt,  Conn. 

.  Philadelphia,  Pa. 

.  Burlington,  O. 

.  Now  Y<»rk,  X.  Y. 

.  Piituaiii.  Cf»nn. 

.  Memphis,  Tenn. 

.  Franklin,  X.  II. 

.  Maiii-i  '11.  Wis. 

.  L«'iii>\  ille.  Ky. 

.  New  H:iven.  Conn. 

.  St.  .liuiirs,  i.a. 

.  St.  .I(»hn!<biiry,  Vt. 

.  Detn»tt,  Mich. 

.  New  York,  N.  Y.  . 

.  Philadelphia,  Pki. 

.  liexinjEton,  K y. 

.  Philadelphia,  Pa. 

.  Philadelphia,  Pa. 

.  YonkeiM,  N.  Y. 

.  Rutkknd,Vt 

.  Brfioklyti,  N.  Y, 

..  BoHton,  Maas. 

.  Jackmrnville.  Fla. 

.  Jeraey  (ity,  N.  J. 

.  Cleveland,  0.  * 

,  Cleveland,  O. 

.  Philadelphia,  Fte. 
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J 


Bna>,  £LbkbT| 
RnrnouMt  B.  O., 

BSTHOLDt,  SaXUBL  H., 

B1CIIABO8OK,  Bakibl  8. 

ElCHABIMOV,  GboMIB  F 

Beoos,  Jammb  M.» 

BoHBBn»  Joseph  K.,  Jr., 
BoBnrra^  R.  BmDLE, 
BoBsnsoNy  A.  H.y 
BosnmoK,  Wn.i.i  vm  J., 
BoGBBir  Gbobob  W., 
BoGVBB,  Shxuian  8., 
Boicm-x,  Thbi>dorb, 
Ro«<F,  U.  M.. 
RfssEi.r,  Alkkki). 
Rlsski.l,  Wii.mam  U., 
Ri  S.SF.J.I..  W.  H.  11., 
RrsMKLL,  Tai,<  <vn-  il., 
.S.\ NnoHN,  John  B.. 

8  A  N  HO  H  N .  W  A  L  r  f )  U  H,, 

Sandfh^  Dat.i.a.s, 
S<  HKs«  K.  AuuAM  v.. 

S<:oTT,  C.  S.. 

DliKK,  IlKNItV  J., 
?5EAKLES,  JaSPIIU  N., 

8kai{s.  Pin  MP  H., 

9KXBXBT,  W.  . 
BKMMBi)  TH01CA8  J^ 

Bsnioira,  Edward  W., 

SvAGKy  FbBDIXAVD, 

Bbamt,  GiotoB  M., 
SKAJitp,  Ibaat  8.,  . 
SBAinraE,  Qborob  O.,  . 
8sAw,  B.  K,, 
8baw,  WauAM  G., 

8iIXmSLD»  WiLUAM  p., 


Philadelphia,  Pa. 
Plnladelphta,  Pa. 
Aberdeen,  Mim. 
Laticagter,  Pa. 
Ixiwell,  Maat). 
Ix»wel],  MasH. 
Trenton,  N.  J, 
Windieeter,  111. 
Philadelphia.  Pa. 
ihirlington,  Vt. 
TTp|)er  Marlboro,  Md- 
<  'lttv'Hi:« 111. 
BiUtiiinin-.  Mtl. 
Charlottesville,  Va. 
^^ll•ri^f  I  lu  n.  Pa. 
P.iilililo.  X.  V. 
I  »»■(  rcii.  M  !«•!( 
I.ltilr  h'M.k.  Ark. 
Di  t  mil.  Mirh, 

I  >'  '-Ti  ill ,  M 

Nrw    Vnlk.   N,  V. 

Ntw  I      (n,  (  Vuia. 
Si.  MiiiJi, 
Si   I'anl.  Ahim. 

Pa. 

Nrw   I'.l  iltisw  S.  J. 

K i I iLj^i' 111 ,  .\.  Y. 

Nt  w  V-ik,  .\.  ^ 
Stillwaln,  -Miuii. 
BtmUm,  Miu^. 
2Ccvr  Bloiimlield.  Pa. 
Washington,  D.  C. 
New  Orleans,  Iji. 
Lit<'hiiL'Id,  Coun. 
New  York,  N.  Y. 
Balthnore,.  "Shi. 
Pbiliule1]ihin,  Pa. 
HoKt«m,  Waum, 
Marietta,  O. 
Hurlinjfton,  Vt. 
Ncwpttrt,  II.  1. 
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SnKi'ARii,  Elmott  F., 

.SlIKRMAN,  E.  B.,  . 
SlIlfM  \X.  .1.  G..  . 
SlIMM'EN,  .l<**Kril. 

SiitKAN  GKi>iu;e.  Jit., 

SlIIKAS,  Ol.lVRK  I'., 

8111HLKY,  John  M.. 

SlIOKMAKKK,  I,.  I)., 
81IOKM  \KKIl.  MfHH.*Y  C. 
SlM«i\TON.  C.  II.,  . 

Sims,  W,  H.. 
Slavmakkk.  Amiis, 
Smai.i..  .Vliiebt,  . 
Smai.i.kv,  H.  B.,  . 
Smith.  <'iiAf  xt  ey. 
Smith.  H<ika<  k  E.. 
Smith,  Li  tiikh  K,. 
Smith,  Wai.tku  (iKoiKJK 

SmYTIIK,  \\  (il  hTIXK  T.. 
SXKKIi,  .JoHS  L.  T., 
S<)MMKI!VII.I.K,  .T.  K., 
S.1I  TIIAKK,  rilAKI-l-^  IJ.. 

Si'Ai  i.ni.v(.,  Joiix, 
Si'«A<jrK,  K.  (,'.,  . 

Si'KtM.  GlI.HKUT  M.,  .lit., 

Stam.k.y.  *  ■|,iNniN  W., 

StANTkN,  I.F.WI.«i  K., 

Staim.ks,  .Iihix  N., 

StEKI.K,  TlloMAfi,  . 
.*JTKItNK,  SiMMN, 

.Sn-nsiiN.  I  ll  \i(Li>  p., 
Stevkxw.  <Jk<i|«.K, 
Sr^:vI•:x^.  IIikam  I'.. 

STfA  KNSoN.  .loIIN  W., 

Sti:«  Airr.  .I<iiiN,  . 
Stkw  m;i.  W .  y. 
Sru  KXKV,  Ai.iiKin. 
Stiijavkm.,  1... 

STiM-KMKilXii^;  IIkMCV. 
••^TiH  KIMI.K.  F.  S., 
J5l'>liK\.  MiMiltl'IKin, 

.Stouhow  ,  Jam^>>  .).. 


New  York.  N.  Y. 
C'liifap>.  III. 
lU  lvi.U'ru,  N.  3. 
St.  I.,4iiiix,  M<». 
I'lttslimv.  Pa. 
I>iil)ii(|iie,  la. 
AiidoviT.  N.  II. 
W  ilkt-jilwirrc,  Pu. 
CiiK-iimuti,  O. 
Cliark')*!!!!!.  S.  C. 

<  'oIiiiiiImik.  Miw. 
I.iiiu'iihtfr,  Pa. 
lla^Tstuwn,  M«I. 
Hiirlin^iin,  Vt. 
Iti'ston.  Miu4<. 
Allrany.  N.  Y. 
.Mount  SU'rliii^.  .Vlii. 
I'hilu.U-lphi.'i.  P:i. 

*  'li!irlt*>itoii.  S.  < '. 
.M>'iii]*liis,  Tenn. 
W.  IImIhhv.  >V.  V:i. 

U"-tini.  Mat«i. 
Itullal...  X.  Y. 
.Nt  w  Y<.rk,  \.  Y. 
.Maiu  luwU  r.  \.  II. 
Hart  fun  I.  (Juuu. 

<  Iri-t^nslMin*.  X.  C. 
Kipley,  Tenn. 

N.  w  York.  N.  Y. 
Han-,!i»r.  Mt*. 
l.<>well.  Mmai. 
SI.  Paul.  Miun. 
I  "vinifton,  Ky. 

<  liaiiilHTiibiir)!,  Pa. 
York.  Pa. 

X«*w  York.  X.  Y. 
<)Kji;.'f  Miwion.  Kan. 
l!altiiiiore.  .M<i. 

<  'iioni.  Tox. 

lliwlou.  Muhri. 

|{«if.lon.  MaMH. 
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>>ii'iiii.s  Emuiv  X., 
ftHEBT.  RiiBKRT  Cf,, 

Sii-i  r.  A-  A..  . 
Stm>.i>,  K.  R.  . 

Bwirr.  M.  G.  B..  . 

Tai  iiii:,  .loiiv  1)., 
Tavij.h,  E.  .S., 

Tii i.RVMv,  A.  R.. 

Tu;  lit.\JAMi.\  i"., 

TunretTT.  P.  O.,  . 

T..I.K  A.  J., 
T<.>)i'KiN>.  11km:\  II., 
Toms.  RiiBtar  1'.. 

Tii«  v-KNu.  \V\.*iiiM.n>s, 

Ti.'*.\i.KXl>,  WiLUAM  K., 

Ti».T.  D.  ?^ 

TiiUM  K,  E,  F., 
T:,i;Ai.W  f.i  1 .  .John  P., 

tm  nui  t-U  l.VMAX, 

Tick,  8o«i!b>-ille  P..  . 

TnttEK.  .1.  H  ^  s-D(>i.ri(,  . 
TnrKK.  A.  I'.,  . 
Tt  riiiu.,  ill.  ii.vHU  S., 
rRnx.Wn.UAM  TI., 

V.»SDEhl^.Kl..  A.  .1., 

V.\i  x,  KirnAKi>, 
Yesable,  KiriiARD  M..  . 

^U-y>.  William  F., 

Vui  liLvm  iii  ll,  J  AMKJS  H., 
VRfM.M.  (Jakuct  J>.  W.,  . 
^^'a»DI!I.I,^Wi|.UAM  B.,  . 

Waklkkk.  .Ta<  (111. 
▼*iT,  Albzht  9, 

^^  ALKE||,CfUlll.fiH  J.,  . 

Wjtitra,  $.()ii'BL  p., 


4  llUltp',  111. 

i  inlroMtoD,  Tex. 
Pprtlniul.  Me. 

Si  r.mt"ii.  I'll. 

^  ork.  N.  Y. 
F«n  River,  yism. 
If.l.  na.  Ark. 
N.  w  YMik.  .N.  Y. 
l  i.rt  Wiiynr,  Iu<l. 
Newark,  N.J. 
Sf.  M.. 
i.<'\iii_'ti.|i.  Kv. 
\'r  i\ iili  iitf,  IJ.  I. 
Ileh'iiti.  Ark. 

w  Y.  ik.  N.  Y. 
.\t  la  1 1  la,  (in. 

.""t.  tit  HI  ID.  Mil. 

W  r-I  <  lit-l.  l.  I'a. 
N«>tt  llavt  ii. «  oiui, 
MoiilV'nuTy. 
LfniiKviile,  Ky. 

t  Illr;wii,  III. 

Xvw  Y.«rk,  X.  Y. 

I,t'\iir_'t'>li. 

Mi-l-ll.-   VI. 

(  lii<  ii^o.  111. 
.Aknni,  O. 
I'."si..ii.  Ma-v^ 
N.  w  V-.i-k.  \.  Y. 
I'hiUi.U  lpl.ia.  Tu, 
Biiltiiiitire.  Md. 

M;l>livi||. 

.l(  i><  \  (  ily.  N.  .1. 
'rri'Utuii,  N.  J. 

\Ve»t  Chester.  Pa, 

Sati  Aiit-iiiin.  'r<  \. 
I'liiladt'lpliiu,  1'h. 
NinviMirt,  X.  II. 
lX'tn»it.  Midi. 
>l4'ni|ihM,  Tenn. 
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Wai.keii,  W.  II., 
W.\ni),  .Toils  K., 

W.VUNKR,  JiiHKril  H., 

Watkhm.w,  a.  X.. 
W.miors.  GRoidiK  11..  . 
W.u  t.,  T.  X.. 
Wkadock,  Tiu».M.\h  .V.  E., 

Wehh,  Nathan,  . 
Weekh,  VVii.i.iam  It., 
Wf««),  Davii)  iS., 
Weu.8,  H.  H.,  . 
Wells,  W1M.IA.M  P./  . 
West.  Ciiakles  X., 
We8T.  C.  S., 
Wekt,  Maiiuin*  R., 
WiiKKLER.  KvKHFrrr  v.,  . 

WlllTKIEI.I>.  F.  K., 

Whittle.  L.  X.,  . 

WlLLARU,  KUWAIID  X..  . 

WiLux>x,  W.  F.. 
Williams,  F.iiwahi»  J'alvix, 
Williams,  Wahiii.m.td.n  li^ 
Willie,  A.  H.,  . 
Willis,  Be.njamin  .\., 

WlI.LLSTflX,  W.  C, 
WlLLSON,  A.  K.,  . 
Wll.MEK,  .<KII*\VITJI, 
WiNSl.OW.  .TlUIX, 
Wllj.r.X,  F.  A..  . 
Wii^«)N,  Joiix  R., 
Wiijxix,  Xatiiaxikl. 
w  iix>N,  Thomas, 
Wii>iix.  William  ('., 
WiLTiiAXK,  William  W., 

WiNKLEIl.  FKKIlEKirK  < '., 
WiTllltoW.  .TAMf>l  F... 
W..IA  KKTo.V.  .<IM(>N  1'.,  . 

W.H.i..  I!.  H.. 

WiMiKKI  IK,  (tEI)|«.E  M..  . 

WiM)i»i(i  I  r.  Uoiii-iiT  S.,  . 

WlHMiH  Al(l>,  C'll  AKI.KS  F,, 


.   Ludldw,  Vt 
.    Now  York,  X.  Y. 
.    HoKton,  .Miim. 
.   C'liiiago,  111. 
.    Xew  Haven,  Conn. 
.   Oalvwjton,  Tex. 
.   Bay  City,  Mi.  h. 
.    Jersey  City,  X.  J. 
.    Portland,  Me. 
.   Xewark,  N.  J. 
.    Milwaukee,  Wis. 
.    Washiugton,  D.  C. 
.    Itetroit,  Mieh. 
.   Savannali,  Ga. 
.   Austin,  Tex. 

Hartford,  Conn. 
.   New  York,  X.  Y. 
.   Corinth,  Miss. 

Mai'on,  t^a. 
.   Somnton,  Pa. 
.   IkH'p  River,  Conn. 

Raltimon*,  Md. 
.   Jersey  City,  X.  J. 
.   Galvcwton,  Tex. 
.    Xew  York,  X.  Y. 
Redwini;.  Minn. 
Loiiisnlle,  Ky. 
Bidtiraore,  Md. 
.    Xew  York,  X.  Y. 
Ban^'ir,  Me. 
IiulianaiMtlis,  Ind. 
Wiuihin^.'ton,  D.  C. 
Winona,  Minn. 
.    Ijifayette,  Ind. 
Philadelphia,  Pa. 
4  Mihvaukt>c,  Wis. 

.         .   J't.  Louis,  Mo. 
.    Sniibury,  Pa. 
llolivar,  Tenn. 
Litehlield.  Conn. 
.   Trenton,  X.  J. 
Baiiv'or,  Me. 
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WooUWAUU,  Stavi-EY, 

Woeuromi,  J. 

Yoixc,  Edvim*  S., 
Yoixu,  Uis>iit*;i:  li., 
ToDiio.  Hbtby 


VVUkeMtiam-.  Pa. 
jOinaha,Neb. 
Dw  Moines.  la. 
DnytMii,  (). 
8t.  Paul,  .\iinn. 
Gbarierton,  S.  C. 
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ALABAMA. 

Br.\i.<..  Waj.tkr    Ij..  . 
Bi  KU.,  David,  . 
('LAitK.  Gaym>rd  B., 
('i,oi'T»iN,  David, 
MooKK,  GKnn<;E  F., 
Smith.  LrTiiKu  R.. 
Tkov.  I).  S., 

ARKANSAS. 

Bkxiamjn,  .M.  W., 

Oms,  M.  M., 

Dr  Vai..  Bkxjamis  T.,  . 

lIoltNKIi,  .Tons  J.. 

Mooiti:.  John  M.. 
K..SK,  V.M., 
TaIM'AX,  Jam»2*  C, 
TiiwKArr,  I*.  O.. 

CONNKCnrUT. 

Adams,  Smkiiman  W,,  . 

HaI.DWIS.  .SlMWiN  E., 
liKKXV.STIvR.  LVMAX  D.,  . 

CriiTis.  Jri.ifs  n., 
IlA.MKitsi.KY,  William,  . 
Haijsky,  Jeremiah, 
Hydk,  Ai.vas  p., 
KKi.i.or.t;,  Stkpiiex  W.,  . 
Ki\4i.'4HrKV,  Frkdkrkk  J., 
Lfi-A."*,  Soi/»n>N. 
Paijdkk.  Hknry  E., 
Pf.rhy.  John  II., 
PlIILLII-S,  Gii.BKin  W..  . 
Flatt,  Johxson  T,. 
RrssKi.i.,  Tau-ott  H.,  . 
1 1181 


Montsromerj'. 
.  Greenville. 
.  Mobile. 

M<int;:(>iiiery. 
.  Mont|i«Jiuen'. 
.   Mount  Sterling. 

MoHlp  niiery*. 

,  Link;  Rock. 
.    Little  K..(  k. 

Fort  Smith. 

Helena. 
.   Little  R<H  k. 
.   Little  H.«  k. 

Helenu. 
.  Helenn. 


.  Hartfonl. 

New  Haven. 
.  Danbiirv. 
.  Stanifoni. 
.  Hartforfl. 
.  Norwich. 
.  Hartfoni. 
.  Waterbnry. 

Waterbtirj'. 
.  Norwich. 
.   New  Haven. 
.  Soulhport. 
.  Putnam. 

New  Haven. 
.   New  Haven. 


MKMBBRS. 

COX.NKtTn  rX— <  ontinm^l. 

Sevmoi  k.  Ki»w  ari»  W.,  . 
ST.»xm\,  Lew  u*  E., 

T'tW  \>K\I),  Wll.l.lAM  K., 
NVaTRoI  s,  OKOKfiF.  H.,    .  . 

\\'r>r,  Maiiuin  R.. 
\Vii.u«x.  W.  F.. 
Wix'NRrFK,  Gk«»w:e  M.. 

DELAWAUK. 

ItAVAIM*.  TllOMAl*  F.. 

•  <i:riiii.  It;N  ATirs  C. 

Ii[i;i.lN>.  ASTllONV, 

DI.STRKT  ( »F  C:OIJ '  M  BT  A . 

Appleby,  Geiik<;k  F.. 
Amiton.  J.  Hi  UI.KV, 
B<«si»,  S.  R.,  . 

I>ARI.IX<;T«)X,  JnHKPIl  J.. 

Kaim  k,  William  E., 
(Jahxett.  Hknry  Wise, 

H  A  M I  LT»»X ,  GRORCSE  E  A  R  S  tST,  . 

Haxxa.  John  F.. 
HiiiFM  \N,  Charles  W., 
J<>HN!?T<iX,  Jamk»  M., 

JoiixirMN,  .Sandcrk  W., 

KaS(  A«TKK.  Cl(ARLE8  <  "., 
M»1'aMMOX,  JllHEPII  K., 

MruiY.  William  A., 

MerKIi  K,  RlCHARO  T.,  . 

Morris,  M.  F.,  . 
Morse,  a.  Porter, 

Ml  Hpnv,  D.  F  

Selhex.  Joiix,  . 

Wflls.  U.  H  

Wii*ix,  Nathaniel, 

FLORIDA. 

Omiper,  C  p., 

C<j«jper,  John  C, 

JoxF.9,  Charles  W., 

Ranuall,  K.  M.,  ,     •  . 


I.iu-liticlil. 
Ilairironl. 
N<'w  Havfii. 

Ni  M  llilVcll. 

Iliirtrnnl. 
I»»'i'|>  HiviT. 
LiMiHcM 
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Wiliiiinuloii. 

Wiliniiiijton. 
W'iliiiiii'.'tMii. 


\\':i-liiiiU(Mii. 
\V:U'.|(iii>;t<)ll. 
WjL^liinirtnli. 
\Vii.s|iiimi<i|i. 

W;i.-liiii:;t<»ii. 

\V!i,»liiii;rt<>ij, 

W»sliintfli»ii. 

Wa.-liiiijr«t"ii. 

W'li'hiiiiit'iii.- 

Wii>liin'.'t'>ii. 

Wji>|iiimt'>ii. 

U":i>hinyt>«ii. 

Wji>hiii<;ti>n. 

W.i>liiiii;iMii. 

W:l^|lillytl>ll 

U":isliiii;;l<iu. 

\V'iiH|iiin;t..n. 

\V:i>liiiii;l"n. 

\Vii>|)iimii.ij. 

\\';t^liiii',;lMii. 


} 


.^:ll•k^■'ll^  illi- 
•)a<'k'<i>iiville. 

.ltM-ksitiivtl1e. 
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GEORGIA. 

Adams,  Samtrl  B., 
A.M»KRtM)X,  Clifford, 
Bacux,  Ar<iCBTti»  0^ 

BaRKOW,  PfU'E,  . 

•  Bartlktt,  Charles  L., 
BLAt  K,  J.  C.  C,  . 
Charlton,  Walter  G 
CiiiKiioLM,  Walter  S., 

ClMMISli,  Jo»EPH  B., 
tX'KSISr.HAM,  Hf.sry  C. 
or  BifiNox,  Flkmino  G. 
Fallioant,  Robert, 
Garrard,  William, 
Hammond,  N.  J., 
Hill,  Walter  B., 
Jai  kwj.n,  Henry, 
JoNBH,  Charlkh  C,  Jr. 
Lawto.v,  Alexanueu  R 
Lyon.  R.  K.. 
Mai  kall,  William  W. 
Meldrim,  P.'W., 

MrRCER,  ilKOROE  A., 

Miller,  Frank  H., 
Owens,  <>EoR<iE  W., 

ToMPKINH,  HkNRY  B., 

Webt,  Charl»>  N., 
Whittle,  L.  N., 


Jr., 


SavRtiimli. 

Macon. 

Atheiiii. 

Ma»-«>n. 

Anpista. 

Siivannah. 

Savunnnh. 

Auirusta. 

Savannah. 

Milh-iljieville 

Savannah. 

Savannah. 

Atlanta. 

Mai-on. 

Athtnta. 

Au^iMta. 

Savannah. 

Mao>n. 

Savannah. 

Savannah. 

Savannali. 

Aujnista. 

Savannah. 

.\tlantn. 

."^avaimah. 

Macou. 


ILLINOIS. 


Arnold,  Isaac  N., 
Ayer,  B.  F., 
Bla(  K,  J.  C, 

BoNNEV,  C.  C,  . 

Ci  LLoM,  Shelby  M., 
Davik.  David, 
1)knt.  Thom  as.  . 

DrNHAM,  ClIAHLBS, 

Kdsai.l,  J amk>*  K., 
Kdwards,  B.  S., 
(iRoKs,  William  L., 
Hamii.t<in,  John  M., 


Chi<ti>r»». 

<  'liiiii^fo. 
Danville. 
Chicago. 
Sj)rin>rli«'ld. 
Bloiiiiiin^toi] 

<  'hirap). 

( 'hirau"  I. 
Sj)riii>:  field. 
Spriii;;tieUL 
Sprinj.'tieUL 


ILLIMQIb — Continued. 

KjOBkKKk,  GWTAVK, 
M  ASOX,  £0WABD 
Mti;ARTVEY,  JaMRS^ 

'M(»ri:T<>x,  8.  W., 
MriJi'iiY,  Thjx>doiuiD., 

()liEXl>(>RFF,  Al.KRKDi  ^, 

Pai.mkk,  John  M., 
Ki(;<:m.  James  M., 
Ron  Kirn*,  II.  ilmuLK, 
Siiekmav,  K.  B., 
Stokiw,  Kmekv  a.,      •  . 

Tltl  MnUI.L,  LVMAN, 

Ti  TiiiLL,  Richard  S.,  . 


IHDIANA. 

Au>jutii,  Chaui.fx  H.,  . 
Bazkb,  John  H., 
BuTUB,  Jofly  M., 
Dati]3M>9,  Tbohas  F.,  . 
Dm,  Amot 
«    FAMMBAUmB,  Chabloi  W., 
FteHBikCK,  W.  P,, 
OiauiAM,  Waitbr  Q.,  . 

Hbknucks,  a.  W.» 
HsMittiCBB,  Thomas  A., 

HOBD,  Om?ak  B., 

M<  DOKAID,  JO6SPH  E., 

MiTCHia.L,  Joseph  A.  S., 

Nkbkkeh,  Lucas, 
Taylob,  R.  S.,  . 
ATii>ox,  John  R.. 
WU«01S,  WlhUAH  C,  . 

IOWA. 


.  Belleville. 

.  Chicago. 

.  Springfield. 

.  abelbyville. 

.  Woodstock. 

.  Springfield. 

.  Spiingfleld. 

,  Wiiu  hesler. 

.  Chicago. 

.  (liicago. 

Chicago. 
<'lii«'aj:o. 

.  <'hicago. 


F<»rt  \V;i\  ue. 

Iii(liana)xilii§. 

< '<»\  in^<iii. 

I>vansville. 

IIl<1i:lna|X)li^•. 

r)t<iiaiiii]H)li.s. 
.  Indianapolis. 

IndianajHtlis. 
.  Indiana{Milis. 
.   Indiana!  )<*l  is. 

Indianapolis. 

Indianapolis. 
.  Indianapolis. 

GoHhen. 
.  ('ovington. 
.   Fort  Wayne. 
.  Indianapolis, 
f^fayette. 


DubiU|iie. 
,   Dvm  Moines. 


I 

< 
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KANSAS. 

Bir<  K,  J.  Jav. 
Feiohax,  John  W., 
Stili.wki.i,,  I..,  . 

KKNTUCKY. 

BrRI  KRMtllNiB,  Wm,  C.  I*., 

BRf>wx,  John  Masox, 

BkYAV,  .lAMfS  \V.. 
Bk  KXKK.  B.  F., 
DaVIB,  ftKoKOK  M., 
M<M>KK,  J.  Z.. 
PlRTI.K,  JaMFM  S., 

I'rb*t<»n,  William, 
Si^nr,  C.  S., 
Stkvkx»(>x,  .loiix  W., 
TlKiKNToX,  A.  R., 
Thaiii  k.  K.  F., 
WiLixix.  A.  E.,  , 


Kin|Kiria. 
Kin|K>ria. 


Lexinuton. 

I»ni.svillc. 

Coviii'^Mii. 

IxMiisvilk*. 

OwfUhboro. 

Louisville. 

Lfxiiiiit'iii. 

lA*xiiikrtoii. 

("ovinv'ton. 

lA-xiiiutoii. 

Ltiiiisvilli-. 

liouisvilli*. 


LOLISIAXA. 


•VCKLKN.  Jo>EI'I!  II.. 

Bay\»;,  Tiiomas  L., 
Bkxekht.  W.  S., 

BLAXr,  Sami  KL  P., 

Bkhai  x.  <T.  Am  . 

Hitio:.  A.  <;.. 
Dk.nki.kk,  (iKoHiii:, 

F  \Klt  Mt.  KlM^AK  H.. 
<  •ILMOIIF..  TlHiMAS, 
lloHK.  \V.  W..  . 
Ill' NT,  CxItLhrioX. 

Kenxakii.  John-  H., 
KniTwiixiTr,  Krxest 

LMiKNIllIK.  .1  \Mf>. 

M<  (  'alkii.  F..  I  Iowakh. 
Mkkku'k.  Kdwix  T., 

.MiLLKH.  II.  C.  . 
I'tllliKK.  Mi>X  A., 

IMC.  F.  !•„ 

SkMMK*.  TlloM  \S  ,1.. 


Frank  li  II. 
.    Nfw  ( (rlean^. 
.    Xt'«  <  irlcjiiis. 
.    Now  <  irU-aiis. 
.    Xew  Orlfiiiif*. 

New  <h-lciin!4. 

New  1  >rlcuiis. 
.    Xew  OrleaiiM. 

New  (JrieaiiH. 
.    Xew  <  >rlean!<. 

Xew  ( >rleaiiN. 

Xew  Orleans. 
,  Xew  Urlejinx. 
.    Xew  <  trIeaiiH. 

New  <  (rh'uns. 
,    New  <  >rleaiia. 
•  New  Orleans. 

New  <  )rlean?*. 
,    St.  .laiiu-s. 

New  t  trieaUM. 
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MAINE. 


Glkatxb^  Nathait, 

.  Portland. 

Gqihj^,  a.  p.,  . 

.  Thomasfcon. 

^oftiatia. 

f  viUIUUl*  ^ 

.  Portland. 

Bb|i|P|Mim  Citt  A.VIMt  V 

t^itf»JVVf  'A*  A*)       •                •                •  • 

*  VTiii  mm  ♦ 

Vf  JUfOf  1^  A  1  1 1  A>Jly  •                 •                 •  « 

WiTJtfkM  P  A 

LAXI>. 

.  \  I .    r,  K  1  .    i  -V  Juo\Ji  O  *f             9                 *  « 

1        It  1  fill  iTi^ 

V  1  l.'  V   1  V  M     1  '        T I    f  T  i  V  T 

'  >  1  t  1  1  1  1 1  \Ti* 

J >  Fj  A >  1  I'j ,   \  J  J  &  .\  1 1 1  ,T^t    »1  it .  J                      •  ■ 

■  I'tlliliiP'li.. 

Wt  k  V  t  U  i  1        1."      1     1  1   t  ti  T  L'  k2  T 

J  >*  >  >  A  r  A  K  I J  r,  V^ll  \UL«r^  V                   •  < 

1      k  1  t  1  1  >  1  1  iVi-^ 

«  l>illllljl''ltr. 

1  *  It*  *  \i  -N  ,  1^  r-l   '       1  \  >  J            »                9  ♦ 

1  \*\  1  t  1  1  1  II  kTO 

\  _  \  t\\  r.  ,\  .  «j  '  *  1 1  ->    Ajk«y               »               *  « 

1  (<  1 1 1  Tin  f\Vf^ 

•           1  >i.l  1  t  i  1  1  M/l  Vy. 

T^iwiiTf^    A\*  1 1  r  r  1.  \f  A 

T't'lltlllllir<> 
«         I'lllllllM'll  . 

I  tM  1 1 1 1 1 1  f  *r<* 

1 T  [  \  k"  1  V'V   1**.  1  iw  A  R  n  Oti?4 

W'A  1  t  1  1  1  ll 

«M>.>r*>,    1>AA»     -L'-t  • 

1    '  1  1  t  1  1  1  1  r  11"!^^ 
i  *<tlli  111'  '1  t^. 

T\.  vi  I'^iT    -V    1  vi  k 

rv  A*  1 1  1  «         x^r.*  . 

l^'lltltllltT'M 
.         J  >*l  1  I  1  LI  i'  M  l^. 

.J<A  1  l.'llir-,  «P'*ll.>    X4.   J.* .  f        .                    •  » 

1       1  t  1  T  1  1 1  (TP 

lif  A  vthi.  II  \  f  r    Oh  a  yii 

I  \u.  1  }  1  T)  kt  tflP 

Mason,  John  T.  (Jobk  T.  Mason,  R.), 

.  Baltimore. 

BoBBXfB,  JOBSPR  K.,  Jr., 

.   Upper  Marlboro, 

ROBEBTBOK,  A.  H., 

.  Ballitnore. 

SsARP,  Gbobob  M.,  . 

Baltimore. 

Sx ALL,  Auuurr, 

.  Ha(!er8town. 

SlOCKBBtllOB,  HbKRY,  . 

Baltimore. 

Vbxablb,  Richard  M., 

.  Baltimore. 

WnxiAMB)  Edwabd  Calvin, 

.  Baltimore. 

Wiuceb,  Skxpwith, 

.  Baltimore. 

MA8BACH  m^ETIU 


Allkx,  Stillican  B., 
Baldwik,  G.  W., 
Babtlbtt,  Sni9BY, 


BftKton. 
Boston. 

BoHtOIK 
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Bell,  C.V.,  . 
BEXNFrrr.  Edmund  H.,  . 

BlMlol",  KoHF.RT  K., 

Braley,  Henry  K.,  . 
Bui"»K8,  Francis  A., 
BtLUK  K,  A.  G., 
Chanwlku,  Alfrku  D., 
Clifford,  CharCes  W., 

COLUN'8,  PaTBICK  A.,  . 

Chapo,  Wiujax  . 
Curtis,  BncjAif  in  BoBBOfBy 
Dickinson,  H.  Fm  Jb.,  . 

EnDICOTT,  WlLUAM  C,  . 

FoBBura,  Gbobgb  S., 

FOflTBK,  DWIOBT, 
Fox,  WlLLIAlC  H., 
FULLBB,  HkNRY, 

Fbbncb,  WnjJAM  . 
Gabion,  WiLUAX, 

QiLLiB,  Jambs  A.,        .        .  . 

Goodwin,  Fbank, 

Hathbway,  Simon  W.,  .  , 

Hbmbnway,  Altbsd,  . 

HowB,  Archibald  >r 

Hubbard,  Charles  EuvnBy 

Htmo,  Francis  W«, 

JoNK,  Leonard  A.,  . 

Ladd,  Natii.  W., 

Marshall,  Jomhi  a  N.,  • 

Makstov,  Ceorhe,  , 

MeRVMN.  Kl.lAS, 

MuNROK,  William  A.,  . 
Mt't^'/ky.  TIknrv  W,f  ♦ 

MyKKS.  .1  -iMKN  ,1 

Pl  TNAM,  }  !  I  M  I  U'.. 

RiniAMlO' IN.  1>A  MKI,  iS.,  .  . 

RlUlAHllwuN,  UKfiH<.K  F., 

RrssELL,  William  G.,  . 
Sear>«,  Philip  H,, 

ShATTI  <  K,  GEORCit  U,,  , 

Smith  Ciiauncey, 


La  wren  w. 
Taunton. 
B«>ston. 
Fall  River. 
B<»Hton. 
Woniester. 
HostoiL 
New  Bedford. 

New  Bedford. 

Boston. 

Boston. 

Salem.  | 

Boston.  j 

Boston.  ^ 

IkanlNML 

WestfiekL 

Boston. 

Boston. 

Saiem. 

Boston. 

Boston. 

BoKtoo. 

Bofiton. 

Biieton. 

B'lKton. 

Boston. 

H<iKton. 

I^»well. 

Now  Be<iford, 

ii<it«ton. 

Boston. 

I '.4  Molt. 

Ix»well. 

Bortton. 
BoKton. 
Boston. 
Boston. 
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flPAruMVO,  Jom I 
Snmno,  Qmomn, 
SMsnr,  MooBmLDy 

Swrn^  U.  O*  Bf 
Tbbapwblli  JoBR  P.,*  . 
UsHXR,  Edwaw>  Fbivton, 
Wakscir,  J08BPH  B., 

JilCHIiiAN. 

At  k  f  \Hi )  N .  O'Bribn  J.,  . 
IIakei:.  FfiKOKKrcK  A.,  . 
Bali..  |)amki,  H.. 

Bwnvx,  11e.\ky  B.,  . 
CooLKY.  Thomas  M., 
I)u  KiNstis.  Don'  M„ 
Di  KHKi-n.  Hknry  M.,  . 
(iRiKKiN.  Levi  T.,  » 
Kknt,  Chafi  FN  A., 

Mkihmi  *  IT  Elijah  W., 

RoMKV  N,  Till     I  •OlJK, 
RrSWKLL,  A  I  I  Kl  (>, 

Toms.  KoiikHi  1*., 

IVaLKKK,  (  'nARLF>  J..  . 

IVkaixm  K,  Thomas  A. 
WiiXLa,  William  P., 

imniEsOTA. 

BBMTOK/RnJBBN  C, 
COLB,  GOBOOX  E., 
JhmXt  BOBBBT, 
EmBHIK,  JoBtAH  p., 

Qocuu,  O.  B., 
Hahv,  Williah  J., 
Lvri,  Albsst  L., 
LoTBLYf  John  A., 
Mamh*  Fayvttb, 

StAJHIOAN,  JOHM  B., 


.  Baeton. 

.  Boston. 

.  Lowell. 

.  Lowell. 

.  Boston. 

.  Fall  River. 

.  Boston. 

.  Boston. 

.  Boston. 

.  Port  Huron. 

.  Detniit. 

.  Maniuotto. 

.  Detroit. 

.  Ann  Arbor. 

.  iMroit. 

.  Detmit. 

Detroit . 

.  Ditrnit. 

.  Detroit. 

.  Dolmit. 

.  IMroit. 

.  Detroit. 

.  Detroit. 

Detroit. 

Detroit. 

.  UuyCity. 

.  Detroit 


.  Minneapolia. 

.  Faribault. 

.  St.  Paul. 

.  Duhtth. 

Winona. 

.  MmneapriliH. 

.  Minneapolis. 

.  Albert  Lea. 

,  Stillwater. 

.  St.  Paul. 
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MINN»?0TA— Omtimied. 

Sankokn,  Walter  H., 
Searlix,  Jasper  N., 
Stevens,  IIirax 

WlLI.I»Tl>X,  W.  C, 
WlUSOX,  TflOMAM, 

Yorx»!,  Ge(>r<se  6., 


St.  Paul. 
Stillwater. 
St  F^ttl. 

Winona. 
St.  Fbul. 


MlSiSISljirPI. 


ll<H  OTt>N%  I^K-K  E., 
HmVKVt  ClI.^RLES  B.» 
LeIIIII,  JtMEPH  K., 

MrFARLAXi>,  Baxter, 
Ork,  J.  .\., 
Reynolds.  U.  O., 
SiMs.W.  H., 
WlllTt'IEU>,  F.  K., 


Aberdeen. 
Uxford. 
Coliunbiis. 
Aberdeen. 

('<  •Imnbus. 
Aberdeen. 
CoIuiuImis. 
Corinth. 


MISSOURI. 


Bi:i:  K  I  m;i  1  H  , ::.  S  \  mi  ri.  M., 

liUOAI'llI.         .1  \  Ml>  U., 
('«»I.LIi:i£.  M.  IMVICIIT, 

<^i  \i.r.  S.\f!Tn  P., 
G ANrr,  Tiin VI AS  T., 
Hammond.  Wn  i  iam  G.. 
IIkndkhson.  .1.  K., 

HlTriJ.  .H  K,  liF.NUY, 

IIoK.n.  Wakwu  K, 

Jl'DtMi.N,  FliKDEKU  K  N., 

Kehr,  Edward  C, 
Lathrop,  6ari>i>'xr. 
Madill,  George  A., 
MrxFORD,  James  £., 
Noble,  John  W., 

SlIIPPEK,  J<»8KPH, 

TiioMivox,  Seym«)i:r  D., 
ToKREY,  Jay  I^, 
Withrqw,  James  E., 


St.  Louis 

St.  I;'t11!S 

St.  l.'MilS 

St.  I.oiiis 
St.  I.KiiL*-. 
St.  Loiiis. 
St.  Louis. 
St.  I/>uis. 

St.  1»IIU9. 

St,  l^iiis. 
KanHiiH  City. 
St.  Lirtiis. 
St.  I<r>iii«. 

St.  I^MtiK. 

St.  1/iuis. 
St.  ]j»ms 
St.  J.^mi:<. 
St.  Ijiniin. 
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MEMBRB& 


NEBRASKA. 


M.\XI)ERM<»X,  ClIARLFS  F., 
W<M>LWoRTH,  J.  M., 

NEW  1 1  AMI'S  II  IRE. 

Athekton,  Henhy  K., 
BixoHAM,  Harry, 
Hi  RXHAM,  IIkxry  E., 

Cl'RRIKH,  EraXK  D., 

Fellows,  Joseph  W., 
Lai>i>.  William  S., 
Marstox,  Gilmax, 

Mm  HELL,  .ToHX  M., 

Pike,  Ai'stix  F., 
.Shirley,  Johx  M., 
Staxley,  Clixton  W., 
Wait.  Albert  S., 


Oiiialia. 
Oinnlia. 


NoHliim. 

Littleton. 

MuncheHter. 

E.  (.'anmin. 

Manchester. 

I>jincanter. 

Exeter. 

('oneonl. 

Franklin. 

A  n<  lover. 

Maiu-heHter. 

Xew[K>rt. 


NEW  JERSEY 


Allex,  Robert,  Jr., 

BoR<'IIERLIX(t,  (.'IIARLES, 

DicKixsox,  S.  Meredith. 
Flemmixi;,  Jambs, 
Garretsox,  a.  Q., 

(tOBLE,  L.  SPEXi.'ER, 

Keakuey,  Axthoxy  Q.. 
Kea-sbey,  Georcje  M., 
McCartkr,  Thomas  N., 
Parker,  Cortlaxdt, 
Parker,  R.  Wayxe. 
Raxdolph,  Josejmi  F., 
Rit  HEY,  Arousrrs  G., 
St'HEXi  K,  Abram  v., 
Sbipmax,  J.  G.,  . 
Tkd»e,  Frederic  K  II., 
Vredexbi  roh,  James  B. 
Vro«>m,  Garret  D.  W. 

WeaKT.  JAtiOB,  . 

Weeks,  William  R.. 
Williams,  Washixotox  B. 
WooDRi  FK.  Robert  S., 


.    Reil  Hank. 
|.  Newark. 
TrtMiton. 
Jerney  City. 
Jersey  City. 
Newark. 
Newark. 
Newark. 
Newark. 
Newark. 
Newark. 
Jerwy  City. 
Trentnn. 
New  Hrunswick 
Belvidere. 
Newark. 
Jerw-y  City. 
Trenton. 
Je  rsey  City. 
Newark. 
Jei-sey  <  if  \ . 
Trent  wn. 
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3IEW  YOHK. 

Bakbk,  AxHtsY  D.  L.,  . 

Bknei>ht,  UoHKirr  !> .  . 

iiRINTUW,  Bk.VJAM1.\  H., 
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or 

ALEXANDER  R.  LAWTON, 

OF  GEORGIA, 
PRKSIDENT  OF  THE  ASSOCXATION. 


Gentlemen  of  the  American  Bar  Association,  —  The 
oblipration  imposed  by  your  Constitution  upon  the  President, 
**  to  ronmiuiiicatr  tlx'  most  iu)h.'\v< a'tliy  <  lijinL:('<  in  ^tatutf 
law  on  points  oi  general  iuWre^t.  madt;  in  the  several  states 
•and  by  Congress  during  the  preceding  year,"  is  much  more 
serious  in  its  exactions^  and  far  more  difficult  to  discharge 
projx^rly  than  was  probably  contemplated  by  the  men  who 
so  skillfnlly  made  tin-  «lrart  of  mir  liindainrntal  law.  Nn 
oiu'  <-an  fully  aj»pre<-iat<'  tlu  -e  diiiicullieb  until  he  has-  al- 
tein()ted  to  execute  tin-  ta-k. 

There  is  no  small  labor  in  gathering  the  materials  for 
this  work,  scattered  as  thev  are  over  an  area  from  the  St. 
LilWTence  to  the  Gulf,  from  the  Atlantic  to  the  l'a(  iti>  ;  Imu 
the  attempt  to  <2:ive  form  and  -liajtc  t-t  ilii-  niattiial — to 
■eliaiinate  tin-  sidjsiancn-  iVuiii  the  shadow,  to  >(  ))arate  the 
wheat  from  the  chaff — conscious  all  the  while  tfiat,  when 
the  result  is  finally  reached  and  given  out  in  utterance,  he 
who  proclaims  it  can  only  hope  to  1m  mooted  with,  "  Dry- 
asdust I" — is  indeed  appalliiiL:  The  knowl.d^e  iliai  1  <[.eiik 
to  a  generous  professiun,  and  tu  an  aiulienee  whii  li  give? 
the  assurance  of  that  intelligent  consideration,  to  be  ex- 
pected only  from  those  who  look  witli  interest  to  the  per- 


Digitized  by  GoogI 


138 


AMERICAN  BAR  AB80CIATI0N. 


maneut  value  of  the  information  conveyed,  rather  than  to 
plciusnre  at  the  moment,  gives  me  ••uurage. 

Witli  tliis  plea  for  cluirity,  and  this  claim  upon  your 
patience,  I  remark,  that  the  means  indicated  by  our  Asso- 
ciation for  acquiring  the  necessarj'  information  does  not 
seem  to  be  adequate  for  the  puqw-se;  for  though  my  re- 
quests have  in  most  instances  been  responded  to  with  kind- 
ness and  alacrity,  yet  in  not  a  few  cases,  owing  to  change 
of  residence,  absence  from  the  country,  and  the  like.  I  liave 
failed  to  recieve  either  the  stiUutes  themselves  or  an  abstract 
of  them,  and  in  some  instances  the  failure  has  atUichtnl  even 
to  the  final  ellorts  made  to  procure  them  from  the  proi»er 
departments  of  the  states  themselres.  Perhaps  our  able  and 
watchful  Executive  Committee  can  devise  some  addition  to 
the  resources  of  future  Pnsidents  in  this  regard. 

The  terse  and  compi-ehensive  statement  of  the  objects  of 
this  Association,  "  to  advance  the  science  of  jurisprudence, 
promote  the  administration  of  justice  and  unifornnty  of 
logi.'^lation  throughout  the  nation,  uphold  the  honor  of  the 
law,  and  encourage  cordial  intercourse  among  the  members 
of  the  American  Har,"  would  not  at  first  sight  lead  us  to 
exjiect  such  exclusive  prominence  to  be  given  at  our  ojkju- 
ing  each  year  to  the  mere  changes  in  the  statute  law  of 
thr  laiul.  liut  if  we  bear  in  nnnd  how  largely  the  mem- 
bers of  our  profession  are  responsible  for  the  passage,  as 
well  as  for  the  frame  and  quality  of  these  laws,  our  atten- 
tion will  be  .seriously  arrested,  and  our  judgment  influenced 
as  to  the  right  of  the  lawyer  to  declaim  against  bad  legis- 
lation— vicious  or  inc(jnsidcrut<,' — as  altogether  the  nx>rk  of 
others. 

In  the  Congress  of  the  United  States,  in  the  legislatures 
of  nearly  <'vcry  State,  and  in  the  high  exeiutive  offices  in- 
fluencing legislation,  most  of  the  prominent  and  controlling 
nu  n  are  lawyers,  and  this  not  including  that  one  of  the  throe 
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great  departments  of  provernment  in  which  every  place  is 
filled  by  members  of  this  prolession — the  Judicial. 

What  other  profession,  calling,  or  vocation  has  assigned 
to  it  exdusively  one  of  the  great  divisions  of  government? 
What  other  profession,  calling,  or  vocation  so  largely  rep- 
resented in  the  other  two  great  divisions — legislative  and 
executive?  Though  not  cliaim d  with  this  duty  as  an  entire 
fTofemon,  yet,  as  members  of  the  legal  fraternity,  we  cannot 
escape  from  the  responsibilities  which  attach  to  these  honors, 
whether  they  are  sought  for  or  thrust  upon  us.  And  ours 
is  a  generous  profession,  always  ready  to  serve  the  individual 
or  the  public — fur  a  proper  cunsidcraiion,  whether  expressed 
in  the  form  of  the  traditional  honorarium,  or  in  the  honors 
and  perquisites  of  high  office  bestowed.  And  so  close  an 
observer  as  de  Tooqueville  has  said  that  "a  republic  could 
not  long  exist,  if  the  influence  of  lawyers  in  public  business 
did  not  increase  in  proportion  to  the  power  of  the  people." 

Let  us  not  be  deceived  by  the  thou u lit  tliat  our  profession 
as  a  whole  are  naturally  or  necessarily  on  the  side  of  the 
right,  and  of  free  institutions.  The  brave  and  noble  deeds 
which  have  been  performed  by  the  great  lights  of  the  law — 
defeii'liiig  the  oppressed  and  defying  the  <>{)pressor — are  to 
be  credited  rather  to  the  individual  men  who  have  done  these 
great  and  good  works,  and  thus  reflected  honor  on  the  pro- 
fession, without  borrowing  honor  from  it.  Accepting,  then, 
our  measure  of  this  responsibility  for  the  character  of  these 
changes  in  the  statute  law.  lei  us  pioceed  to  glance  at  them, 
and  eudeavor  to  ascertain  whether,  in  these  *  Hurts  at  change, 
we  are  mindful  of  Shakspeare's  warning,  that  in  "Striving 
to  better,  oft  we  mar  what's  well" — whether  it  is  indeed 
fortunate  or  not  that  statutes  in  derogation  of  the  common 
law  are  to  be  strictly  construed,  so  as  to  emourage  any 
alteration  of  the  existing  law  ;i-  lililu  as  possible,  or,  as  the 
objectors  to  this  rule  would  sueeringly  state  it,  "  That  re- 
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formatorv  legislation  must  be  prevented  as  far  as  practicable 
from  working  the  reform  intended." 

It  was  Bulwer  who  said,  "  In  all  the  departments  of  thought 
among  which  intellectual  life  is  distributed,  there  must  be, 
for  safe  and  continuous  progress,  a  principle  that  delays 
innovation." 

THE  UNITED  STATES. 

The  legislation  of  Congress  at  its  last  session  consisted 
of  eighty-two  public  acts,  twenty-nine  public  resolutions, 
eighty-one  private  acts,  and  two  private  resolutions ;  show- 
ing how  much  attention  is  given  by  that  body  to  the 
private  interests  of  indi\ndual8.  The  most,  important  act 
was  one  to  regulate  and  improve  the  Civil  Service  of  the 
United  States,  which  provides  for  the  manner  of  filling 
places  in  the  various  departments  of  the  goverment,  and  is 
regarded  as  a  step  in  the  direction  of  reform.  The  act  is 
full  of  detjiils  as  to  the  methods  to  be  resorted  to  for  ascer- 
taining competency  and  merit,  and  while  it  makes  us  full 
of  hope,  it  seems  to  be  very  imperfect  in  many  of  its  details. 
Profeiwedly  it  is  intended  to  do  away  with  that  principle, 
which  has  been  so  long  asserted  after  the  success  of  any 
political  j)arty,  "  To  the  victors  belong  the  spoils."  This 
act  has  been  so  generally  discussed  in  the  public  prints,  and 
is  so  well  known  to  most  intelligent  men,  tliat  I  refrain 
from  dwelling  upon  it. 

An  act  to  afford  assistance  and  relief  to  Congress  and  the 
executive  departments,  in  the  investigation  of  claims  and 
demands  against  the  government,  is  important,  as  recog- 
nizing the  fact  that  the  judicial  function  does  not  properly 
belong  either  to  Congress  or  the  executive  departments,  but 
that  the  courts  are  the  proper  forum  for  the  trial  of  disputed 
questions  of  fact  and  law,  arising  in  cases  in  which  the 
United  States  are  ct)ncerned.    It  is  hoj)ed  that  the  transfer 
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of  tht!  vast  m;iss  of  privHti>  chiiins,  wiiidi  ha-  lu'cumulalt  ti 
before  the  cummilttx*«  ut  touirrujis  ami  ilic  bureaus  of  the 
executive  departments,  to  the  t  'ourt  of  Claims,  will  cause 
the  government  to  feel  the  purifying  influence  of  the  change. 
Bat  irill  the  transfer  be  actually  made,  and  the  lobbyist 
and  the  oonfideooe^nuui  lose  his  ocenpation? 

It  Mams  to  be  an  evidence  of  the  increase  of  luxury  in  the 
coQDtry,  that  the  act  of  March  3»  1883,  authorizes  the  Socre- 
tan- of  the  Treasury  to  "cause  yachts  used  and  employed 
exclusively  as  pieasure-v«>?*sels,  or  dt>sijjno«l  as  modfls  of 
nava!  arrhitwturf.  to  hv  liron^od  on  terms  which  will 
auiiionze  them  tn  juxufi-d  from  port  to  port  of  the  Ignited 
States,  and  to  foreign  |.Mirts,  without  nitmag  or  ckarinji  at 
the  custom-house."  On  the  other  iiuud,  it  seems  to  niJicate 
an  increase  of  vice  (tf  a  certain  sort,  that  an.  a<^  of  (.'ongre^ss 
is  "directed  against  the  importation  into  the  United  States 
from  foreign  countries  of  obscene  books,  pamphlets,  papers, 
etc,  or  other  articles  of  a  ^milar  nature,  or  any  drug  or 
nedieine,  or  any  article  whats)cver,  for  the  prevention  of 
conception,  or  for  causing  unlaw^ful  abortion. 
,  It  may  be  interesting  to  (he  profession  to  know  that  Con- 
^f-!«  lias  appropriated  eight  thousand  dollar^  fn  enable  the 
librarian  of  Tongress  "to  purchase  a  set  el"  records  and 
briefs  ill  catfcs  in  the  Sujacnte  (  ourt  of  the  l  iiitetl  States, 
belonging  to  the  late  Matthew  N.  Curj>entor,  which  collec- 
lioti  viU  be  placed  in  the  law.  branch  of  the  Library  of 
CtaigWBs;' 

COMSTITUnONAL  AMBKDMENT8. 

ArLantas  has  submitted  for  ratification  an  amendment^ 

which  is  noticed  elsewhere,  relating  to  the  state  debt. 

•V  joint  r^olution  of  the  legislature  of  Missouri  propose 
the  establishment,  bv  constitutional  amendment,  of  a  new 
system  of  courts  of  appeal,  upon  which  the  people  are  to 
vole  in  November  next. 
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The  Nevada  legislature  has  recommended  the  call  of  a 
constitutiouui  ecu  vent  ioii  for  the  piirpost.-  of  making  a 
general,  revision  of  her  fundamental  law,  and  has  never- 
theless proposed  for  ratitication  by  tlie  people  four  amend- 
meats,  the  first  providing  for  biennial  sessions  of  tHe  legis- 
lature; the  second,  disfranchising  all  persons  convicted  of 
felonv  or  treason  in  anv  state  or  territory,  and  all  lursons 

*'  *'  «•  '  I 

convicted  of  sellin«r  tlieir  vote  at  any  election  within  the 
state;  the  third,  changing  the  law  regulating  the  method 
of  amending  the  constitution  and  calling  conventions  for 

•  this  pur|>ose ;  and  the  fourth,  setting  aside  large  tracts  of 

land  fur  the  exclusive  benefit  of  the  state  educational  tuad 
New  York  has  })roposed  an  amendment  proliibitinji  ci»n- 
tract  labor  in  the  state  prisons;  and  ihuth  Carolina  has 
given  power  to  her  legislature  to  take  away  the  right  of 
sufiVage  from  persons  who  have  been  convicted  of  burglary, 
larcony.  perjury,  forgery,  or  any  oilier  infamous  crirur,  a-  well 
as  Lrea^iun,  murder,  and  duelling,  aj?  now  provided  by  law. 

LAWS  AND  CODIFICATION  SYSTEM  OF  LAW. 

The  common  law  of  England,  so  far  as  it  is  not  re|nignant 

to  the  Constitution  and  buys  of  the  state  and  the  United 
States,  lias  been  adopted  by  the  state  of  Nenula. 

New  York  has  codified  all  of  her  laws  relating  to  the 
militia,  and  adopted  a  military  code;  while  North  (Mrolina 
has  adopted  a  revised  code,  containing  all  the  statute  laws  of 
that  state. 

lenru^^iec  has,  by  joint  resolution,  granted  authority  to  two 
attorneys  of  the  state  to  make  a  reyision,  digest,  and  codifi- 
cation of  her  general  laws,  which,  when  completed,  shall  be 
known  as  the  Code  of  Tennessee;  and  the  act  expressly  pro- 
vides that  tlie  compilation  shall  be  done  at  the  expense  of 
the  compilers.  It  may  In  UK^uiri d  whether  they  did  not 
have  this  right  without  a  special  statute ! 
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BTATB  DEBTS. 

Arkansas  has  submitted  to  the  people  for  their  ratification 
au  amendment  to  lior  conj?titatiou  prohibiting  the  payment 
of  cart^ybx  bondB  of  tiie  state,  known  respectively  as  "fund* 
iDg  bonds,?  or  "Holford  bonds/'  "railroad  aid  bonds/'  and 
''lem  bondSf'Mflsued  under  certain  acts  of  the  le^Utare^ 
approved  in  18t)8,  18(51),  and  1871.  (Acts  of  1S8;J,  p.  'Mil] 

North  Carolina  has  extended  to  January  1,  188.").  i\w  pro- 
yisioiis  of  the  act  of  1871>  for  tlie  compromise  and  settlement 
of  her  debit  which  expired  by  limitation  on  January  1, 1882. 


POLITICAL  ENACTMENTS. 

NeiV  York  has  estabhshed  a  Civil  Service  Commission, 
Jbr  the  examination  of  applicants  fur  state  oitices  which  are 
HOilb  elective  nor  merely  those  of  day  laborers,  and  to  test  the 
fitness  of  ai>i >1  icants  for  promotion.   The  commission  is  com- 
posed of  tiiree  persons  ap})oint€d  by  tlie  «,Mvernor. 

Tlie  same  state  lias  endeavored  to  suppn-ss  political  jissess- 
ments  by  making  it  a  misdenieauor  for  a  public  oJiiccr  to 
^  mHaxali,  conthbutions  for  political  purposes  from  other  otiicers, 
eir  iio  diange  or  threaten  to  change  the  rank  or  compensation 
'eifanj  other  officer  by  reason  of  payment  or  non-payment  of 
money  for  political  purposes,  or  by  reason  of  (he  way  in 
wliich  a  vote  ahall  bt?  caat.    The  act  provides  that  it  i?hail 
aei  prevent  any  public  officer  from  giving  free  gifts  and 
^  of&tiibatioiie  for  political  purposes  to  any  person  other  than 
a  iMiblio  officer,  outside  of  the  buildini;  where  official  duties 
are  diseliarged;  but  if  tln^v  be  uiveii  iji  cnii>i(lei-ati(>ii  nl'  ve- 
faiining  or  securiij^  public  i.illice,  tin' otlnist'  i<a  niixlcniejuiur. 

AVu)  J^ori;  also  permits  appointments  by  tlie  governor, 
Ifliieb  require  confirmation  by  the  Senate,  to  be  made 
jtaiHiig  the  session  of  the  legislature  next  before  the  expira- 
tioQ  of  Uie  term  of  the  then  incumbent. 
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BALLOTS  AND  ELECTIONS. 

PnmarieB, 

« 

Colorado  has  passed  an  ^ct  prescribing  the  manner  in 
-which  primary  elections  shall  be  conducted  and  the  votes 

cast  be  counted;  but  the  act  shall  only  be  enforced  when  the 
party,  convention,  or  comiaittee  ordering  the  election  shall 
prescribe  that  it  be  conducted  under  its  provisions.  Nevada 
Also  has  passed  an  act  to  regulate  primaries,  while  QnmecU' 
4mt  has  made  bribery  and  fraud  at  caucuses  crimiDal. 
New  Jersey  has  jnescrilxid  a  j>unishment  for  briber)'  at  all 
primaricij,  conventions,  and  elections. 

Colorado  has  enacted  that,  in  all  public  elections,  all  ballots 
shall  be  printed  in  black  ink  on  plain  white  news  printing 
pa])er  of  a  prescribed  size,  "without  any  device  or  mark 
whatsoever  bv  which  one  ticket  mav  be  known  or  distin- 
fished  from  another,  except  the  words  at  the  iiead  of  the 
ticket."  And  "When  a  ballot  with  a  certain  designated 
heading  contains  printed  thereon,  in  place  of  another,  a 
name  not  found  on  the  regular  ballot  having  such  head- 
ing, such  name  shall  be  regarded  by  the  judgres  [of  election] 
Qfi  having  been  placed  thertun  for  thti  purpose  of  fraud,  and 
-such  ballot  shall  not  be  counted  for  the  name  so  found." 

In  New  Jeney,  at  all  general,  local,  municipal,  or  special 
elections,  a  certain  prescribed  form  of  bailot-box  shall  be 
used,  of  which  the  top  and  bottom  shall  be  wood,  and  the 
four  sillers  shall  be  of  plate  glass  at  least  five-sixteenths  of 
•an  inch  thick.  The  dimensions  and  manner  of  eonstnic- 
tion  are  minutely  described;  and  it  is  further  provided  that 
it  shall  have  three  locks  of  difierent  construction,  so  that 
none  of  them  can  be  opened  with  the  key  belonging  to 
iun>ther:  and  the  box  must  be  so  constnieted  that,  when 
locked,  no  ballot  can  by  any  means  be  placed  in  it 
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TAXATION. 

Noftti.  Carolina  iias  provi'tni  I'm-  the  asscssuu-ni  ut'  wiiite 
persons  far  schools  for  white  chiidreti,  and  of  colored  per- 
sons  for  schools  for  colored  children. 

In  New  Yorky  all  debts  and  obligations  of  every  descrip- 
tion diU'  tc  !'t"^i<]*iits  of  the  -tatc.  Ih t\\r\-tr  ^ccuicd.  aii<l 
whei'ever  thr  sccunliea  may  be  ijuld,  are  made  bubjoet  to 
taxation  by  the  state. 

The  most  noteworthy  change  in  the  laws  of  tlie  states  on 
this  subject  of  taxation  is  the  VermmU  *'Act  to  Provide  a 
Reyemif  l<»r  iliv  Pavninit  of  Siair  l^x[i(-ii«>."'  ('udci-  its 
provisions^  all  s\xv\\  fund-  are  lu  "be  raised  hy  dirrrt  taxe.*^ 
upon  the  corporate  francliiso  or  business  of  railroad,  in- 
surance, guaranty,  express,  telegraph,  telephone,  steamboat, 
car,  and  transportation  companies,  sjivttijrs  banks,  savinjrs 
instituTiniis,  ajid  tru.-t  cninj.aiiic-."  A  rMnniiir-idUrr  nt 
state   taxes   i-   [ti'M\'idcd   i'M-.  wlm-f  iliity   il   -hall  1h/  to  -cu 

to  the  collection  ol  tin  taxes  imposed.  1  he  act  provides 
for  the  amounts  of  the  taxes,  the  returns,  and  payment 
and  collection.    It  does  not  appear  frojii  the  act  that  the 

corporations  are  relieved  from  any  taxes  fur  county  and 
city  pui]M»-(-. 

VernimU  iuis  also  jmssed  an  a^  i  ie<juirin^  owner.s  ol  fowls 
aggregating  more  than  §20  in  value,  to  pay  a  tax  on  their 
value  in  excess  of  $*iO;  and  the  act  provides  that  dressed 
poultrv'  shall  in  no  case  be  cxcnijjt.  The  same  state  has 
enacted  thai  tlir  '-xt  inpi  wm  [y^^-.w  ;:i\.it!'.ii  wlu'li  mi- 
joyed  by  ihe  uuw  defunct  V  ermont  (  enual  luulioad  >bail 
not  be  enjoyed  by  any  trustee,  mauaijer,  n'ei'iver,  re«»r^^an- 
ized  corporation,  or  lessee  opera tin>r  tlje  road.  Wa*^  n<»t  that 
the  Itxw  before  this  statute? 

We^t  \'lri/uiio  }ia-  rr.-;ii  I  ( i  ,-.     ai  i  [■ .  i-- 1- i  to  a'-.'  i  "  . ;  i ,  hn 
concerning,  and  consider  Uie  a»<.>>-jia. ni  .OiU  laxaiion  oi. 
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property  within  tlie  state.  Kjuh  commissioner  is  author- 
ized U)  juliniiiister  oaths  and  propound  questions,  and  it 
is  made  u  misdemeanor  for  any  jierson  to  refuse  to  answer 
"any  (juestion.'"    Is  not  this  a  *' thumh-screw  "  process? 

EDUCATION. 

Alahavw  and  Vermoni  have  made  ])hysiolog}'  and  hygiene 
a  part  of  the  prescribed  currieuhim  of  their  pubHe  schools, 
and.  in  the  latter  state,  special  pmniinenee  must  be  given 
to  the  edii  ts  of  stimulants  and  narcotics  upon  the  human 
system.    Michigdii  has  also  done  the  like. 

Illinois,  Mlclii(fan,  AV«f  Jersey,  and  Wiode  Idand  liave 
passed  laws  upon  the  sid>jeet  of  compulsory  education. 
Illinois  requires  all  children  between  the  ages  of  eight  and 
fourteen  to  attend  some  public  or  private  school  for  twelve 
weeks  in  each  year,  six  of  which  must  be  consecutive 
weeks;  while  lUiiult  Idand  prescribes  that  children  between 
the  ages  <)f  sevi'u  and  lifteen  shall  attend  a  public  school 
for  the  same  period,  |irivate  seh(K>ls  l>eing  substituted  only 
when  apjirovcd  by  a  s»1uh»|  committee.  In  the  latter  state, 
"truant  ofHcci-s"  are  a|)|M)intcd  to  <>nforce  the  law. 

(Adij'ornin  has  addc<l  jin  Industrial  Department  to  the 
Deaf.  Dumb,  an«l  Blind  .\sylum  of  the  state;  and  South 
Carolina  gives  to  a  certain  numi>cr  of  meritorious  boys  in 
Charleston,  to  be  selected  by  <'ompetitive  examination,  an 
op|M»rtunily  for  fn-e  collegiate  education. 

The  ^id»ject  of  legal  education  seems  to  have  engaged 
the  attention  <it  but  one  .slate.  Lkififomia  has  by  statute 
given  permission  to  S.  (.*.  [fastings  to  found  "The  Hastings 
College  of  tlic  Law"  as  a  part  i>f  her  state  University; 
and  the  only  condition  attached  is  that  there  shall  always 
be  a  c<uirsc  of  lectures  U|Min  the  dtities  of  municipal  officers 
in  the  city  and  county  of  fSan  Francisco. 
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LABOR  AND  LAB0REB8.  . 

California,  Missouri,  Michigan,  New  York,  and  Wisconsin 
have  each  established  by  law  a  Bureau  of  Labor  Statistics, 
whose  duty  it  shall  be  to  present  annually  to  the  governor 
or  legislature  statistical  details  relating  to  all  the  depart- 
ments of  labor,  especially  in  relation  to  the  commercial, 
industrial,  social,  and  sanitary  condition  of  working-men, 
and  the  productive  industries  of  the  state.  Members  of 
the  California  bureau  "  shall  have  free  access  to  all  places 
and  works  of  labor,"  and  it  is  made  the  dutv  of  those 
in  Missouri  to  inspect  all  mines,  warehouses,  machine- 
shops,  factories,  workshops,  foundries,  and  other  manufac- 
turing establishments  where  persons  are  employed. 

New  Jersey  has  taken  a  backward  step  in  relation  to 
strikes,  and  declared  it  not  to  be  unlawful  for  two  or  more 
persons  to  combine  together  or  agree  to  "  persuade,  advise, 
or  encourage,  by  peaceable  means,  any  person  or  persons 
to  enter  into  any  combination  for  or  against  leaving  or 
entering  into  the  employment  of  any  person,  persons,  or 
corporation." 

New  York  has  submitted  to  the  peoj)le  for  their  ratifica- 
tion a  constitutional  amendment  prohibiting  contract  labor 
in  the  state  prisons. 

Ohio  has  given  to  laborers  employed  by  any  person  or 
corporation  at  agriculture,  mining,  manufacturing,  or  other 
manual  labor,  a  lien  upon  the  real  property  of  their  em- 
ployers for  their  wages. 

Pennsylvania  has  passed  an  act  for  the  adjustment  of 
differences  betweei^  employers  and  em})loy^  in  the  iron, 
steel,  glass  and  textile  fabrics,  and  the  coal  trades,  known 
as  the  "  Voluntary  Trade  Tribunal  Act."  It  provides  for 
submitting  all  and  vexed  disputes  to  a  tribunal  chosen 
equally  by  both  parties  (under  a  permit  from  the  judge 
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presiding  in  that  judicial  di.strict),  whose  decisions  may 
be  made  final  ami  enforced  by  the  proces«js  of  law,  under 
certain  limitations  carefully  guarded. 

RAILROAD  LAWS. 

Alabama  makej?  it  a  misdemeanor  for  two  or  more  rail- 
roads to  make  any  pooling  arrangements  whatever  for  the 
purpose  of  preventing  fair  and  frc^  competition,  the  pro- 
visions of  the  act  extcnfling  to  arrangements  made  outside 
of  the  .state,  to  be  executed  within  it ;  and  also  prohibits 
their  making  discriminating  rebates  from  their  tariH"  of 
rates. 

In  Arkansas,  any  railroad  may  now  "cross, join,  intersect, 
or  unite  with"  any  other  railroad  within  the  state,  which 
must,  under  prescribed  penalties,  co-oi)crato  and  furnish  all 
necessary  facilities.  Both  companies  are  compelled  to  stop 
their  trains  at  the  point  of  union  or  intersection,  ami  are 
prohibited  from  di.>icriininating  in  any  manner  against 
freight  or  [)assengers  of  the  other. 

In  Connecticut,  all  railroads  iriust  hereafter,,  in  their  public 
time-tables,  conform  to  the  standard  time  of  the  state,  which 
is  that  of  New  York  City.  In  the  same  state,  any  railroad 
owning  a  line,  built  or  unbuilt,  to  an  adjoining  state,  may 
consolidate  with  any  connecting  road,  built  or  unbuilt,  in 
the  latter  stattv 

Florida  has  followed  the  example  of  so  many  of  her  sister 
states,  and  now  permits  the  husband,  wife,  or  minor  child, 
or,  if  there  be  none,  the  administrator  of  one  killed  through 
the  negligence  of  another,  to  sue  for  the  value  of  the  life  in 
all  cases  in  which  the  deceasi'd,  had  he  lived,  could  have 
sucil  for  the  resulting  damages. 

Railroads  doing  business  in  Illinois  must  hereafter  keep 
open  in  that  state  all  necessary  books  for  the  transfer  of 
.  its  stock;  and  must  ahu  keep  their  dei)Ots  open  and  well 
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lighted  and  heated  for  at  least  a  half  hour  before  and  after 
the  arrival  and  departure  6f  trains. 

Minnesota  has  declared  tlie  willful  i»e;»lecl  or  ^;rus>j  noirli- 
gence  of  any  ofinvr  or  empl(»ye  of  any  railroad.  r»  -nlting 
in  the  deatli  of  any  pei-sou,  to  l>e  manslaughter  in  tiie  third 
degree ;  where  an  injury  is  inflicted  which  does  not  result 
in  death,  the  punishmJnt  shall  be  by  tine  and  imprison- 
ment- 

Tn  y<n'th  Cfirolfito.  all  »•( [U ipnicnts  and  rolling-stock  of 
every  description  bhull  licrcatter  be  subject  to  judgjuents 
against  the  company  using  and  controlling  tliem,  unlets 
the  vendor's  lien  shall  be  recorded;  and  any  such  clainied* 
by  the  vendor  must  have  his  name  plainly  marked  on  both 

sides. 

Kectnl  deciijious  of  tlie  .Sujircnir  Court  (jf  Tomessct,  to  the 
effect  that  damages  in  suits  by  the  next  of  kin  for  death 
caused  by  the  fault  or  omission  of  another,  must  be  only 
such  as  the  deceased  could  have  re<'Overed  had  he  lived, 
have  provoked  an  amendment  of  the  .statute  by  which  • 
the  recovery  shall  hereafter  embrace  "  not  only  damages 
for  the  mental'and  physical  suffering  of  the  rlcceased,  but 
also  the  damages  resulting  to  the  next  of  kin." 

If  the  damages  referred  to  are  pecuniary,  the  next  pf  kin 
can  w'arcely  mifPer  them  by  the  deatli  of  a  relative.  They 
often  have  their  condition  much  improved  by  *'  his  tivking 
off." 

Vemumt  has  passed  three  acts  upon  this  subject,  of  which 
the  first,  entitled  "An  Act  to  Prevent  Unjust  Discrimina* 
tions/'  does  not  differ  materially  from  the  previous  Kgis- 
jatinii  of  otlier  states  for  the  same  purpose.  The  second 
j»cniiius  the  companie.^  to  lix  their  own  rates  of  toll  for 
freight  and  passengers;  but  tlie  Supreme  Court  may,  upon 
the  petition  of  three  freehohlers,  and  after  notice  to  the 

company,  reduce  the  toll  in  it"^  discretion.   The  third  grants  * 
10 
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to  die  railroad  oommknonera  power  to  fix  the  times  when 
pesBeuger.  trains  of  oonnecting  roads  shall  connect  with  each 

other. 

West  Virffinia  makes  provision  for  the  maimer  in  which 
raihoads  mny  extend  their  lines  beyond  their  present  ter- 
mini;  but  tiie  i^altinmre  ami  Ohio  and  Northwestern  Vir- 
ginia railroads  are  .specially  exiipteil  iii  the  Hct.  What 
have  these  extludcd  roads  done  to  deserve  this  treaiiiioiit? 

Another  statute  of  the  same  state  enacts  that  no  injunc- 
tion shall  be  granted  by  any  court  or  nid'^e  to  restrain  the 
collection  of  taxes  on  any  railroad,  except  upon  the  ground 
jof  the  unconstitutionality  of  the  tax.  Should  the  legisla- 
ture take  a  fancy  to  tax  any  railroad  to  tlie  full  extent  of 
its  vahie,  and  thus  diMroy  it  at  one  hUm^  this  act  seems  to 
deprive  the  unfnrt\mate  coriKJi-ation  of  any  remedy. 

The  legislature  of  Trrna  gave  long  and  earne^^t  attention 
to  this  subject  of  the  juoix  r  control  of  railroads  :  ami  it  cul- 
minated in  the  |)assage  ol  tin  act  of  April  10,  for  the 
appoiriimeut  of  a  "state  engineer/'  whose  duties  and  powers 
are  larger  but  well  defined.  He  must  personally  vi»t  each 
railroad  in  the  state  twice  every  year;  listen  to  complaints 
and  grievances,  and  endeavor  to  correct  them.  If  he  fails  to 
oorroct  them,  and  any  law  is  violated,  he  must  report  to  the 
governor  and  attorney  general,  so  that  suits  may  be  brought. 
Tliere  are  many  valuable  features  in  the  act,  and  it  is  in 
striking  contrast  with  the  action  of  many  of  the  .states  giv- 
ing to  comnii^^ionei's  {lie  mo<t  ailatraiy  powers  over  rail- 
roa<ls,  to  be  exercised  without  even  giving  tlie  roudti  a 
hearing. 

COKPOKATIOKS. 

In  Cbnnsefteut,  every  charter  granted  shall  be  void  unless 
the  corporation  be  organized  within  two  years,  and  a  cer- 
tificate be  filed  with  the  fiecretaiy  of  state. 
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Nevada  \\si»  passed  an  act  allowing  certain  domestic  and 
certain  foreign  corporations  to  consolidate. 

All  New  Ycrk  corporations  (except  savings  banks)  doing 

business  in  that  and  other  states  and  ronntripf*  niay  in \  est 
their  funds  in  the  dividend-paving  j^tocks  or  securitie*  uf 
other  corporations  doing  business  in  New  York,  or  such 
other  states  or  countries.  The  general  act  of  the  same  state 
for  the  incorporation  of  mining  and  manufacturing  com- 
panies is  amended  by  provichu^  that  there  shall  be  not  less 
tlian  three  nor  more  than  thirteen  trustees,  of  whom  a 
majority  shall  be  residents  and  citi^ns  of  the  state. 

* 

INSURANCE. 

The  sul»j<  (  t  of  insurance  has  rttccivcd  sonic  attention  from 
the  different  states. 

lUm<m  hiis  declared  by  statute  that  ''associations  and 
societies  which  are  intended  to  benefit  the  widows,  orphans^ 
heirs,  and  devisees  of  deceased  members  thereof,  and  mem- 
bers who  have  received  a  permanent  disability,  and  where 
no  annual  dues  or  }iremiums  are  required,  and  where  the 
members  shall  receive  no  money,  as  profit  or  otherwise, 
except  for  permanent  disability,  shall  not  be  deemed  in- 
surance companies.''  The  same  state  has  passed  an  act  for 
the  j>ur[>ose  of  suppressing  the  practice  known  as  "graveyard 
insurance." 

New  Jersey  has  declared  that  tht-  transaction  or  attempt 
at  transaction  of  fire  insurance  business  by  or  on  behalf  of 
any  person  or  corporation  not  authorized  by  the  laws  of 
the  state  is  a  misdemeanor. 

New  y  or/:  has  repealed  her  obnoxious  act  ot  I  SHI  (ii(»led 
by  your  President  of  that  year)  j)roviding  that  whenever, 
by  the  laws  of  other  states,  restrictions  are  imposed  on  the 
transaction  of  business  by  insurance  companies  of  New' 
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>York.  the  courts  of  New  York  shall  not  entertain  suit.-s 
brought  against  such  companies  for  losses  occurring  in 
such  state. 

Michigaji  has  made  material  alterations  of  her  insurance 
laws, 

SINDAY  LAWS. 

Nevada  Uua  ina<le  it  a  misdemeanor  for  any  |»ers<jn  to 
keep  ojKtn  on  Sunday  "any  store,  I mn king-house,  broker- 
office,  or  other  place  of  business  for  tlu-  purpose  of  trans- 
acting business  therein."  or  to  expose  for  side  "any  provis- 
ions, dry-goods,  clothing,  hardware,  fruits,  vegetable.s,  or 
other  menhamlize;"  but  the  provi.sions  of  the  act  shall 
*'nt)t  apply  to  |)ei'sons  who,  on  Sunday,  keep  open  hotels, 
boamling- houses,  barber-shops,  batlis,  aaUxms,  cigar -stores, 
restaurants,  taverns,  livery -stables,  and  drug-stores,  for  the 
legitimate  business  of  each.  '  The  exceptions  here  an*  niu«-h 
'  greater  than  the  ndel 

The  Sunday  law  (»f  Nt-ir  lor/;  as  it  now  exists  may  be 
thus  briefly  stated:  All  labor  is  prohibited,  except  works 
of  nece.«isity  or  charity,  anil  they  are  defined  as  including 
"whatever  is  needful  during  the  <lay  for  the  gowl  order, 
health,  (»r  comfort  of  the  eomnmnity."  "All  manner  of 
public  selling,  ttr  olU-ring  for  .side  of  property  on  Sunday 
is  prohibited,  except  thai  articles  of  food  may  be  .sold  and 
supplird  at  any  time  belVm-  ten  oVIock  in  the  morning, 
and  ex«'ept  also  that  meals  may  l»e  soKl  to  be  eaten  on  the 
premises  when-  soKl,  or  served  elsewhere  by  caterers;  and 
prepand  tobacco,  in  places  other  than  where  spirituous  or 
malt  li(|nors  i»r  wim-s  are  kept  or  otlere<l  for  sale,  and  fruit, 
cruilrciioiiery,  new-papers,  drugs,  medicines,  aixl  snrgicid 
applianco  may  be  sold  in  a  ijuiet  and  orderly  manner  at 
aliv  time  of  the  dav." 
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ADULTEKATION  OK  FOOD  AND  i'RKisEKVATlON 

OF  HEALTH. 

In  California,  hereafter  all  oleomargartne  mnst  be  dintinHly 

labek'd  witli  its  name,  and  lintel  kt'eprrs  aiul  draK  r>  whu 
use  it  rnuj^t  post  in  a  e(»nj-|>iruuu.>^  [>laee  a  ^^i^n  r«'adin^", 
*'01tM>margarine  sold  hero."  In  addition  to  thin,  all  hotol 
aud  boarding-house  keepers  who  fumiish  it  to  their  guents 
must,  on  intiuiiy  from  them,  can^te  them  to  be  dintinetly 
informed  tliat  tlie  aitiele  before  them  "is  not  butl.t.  the 
genuine  |)roduetion  of  the  dairy,  but  is  OUoviargarhu.^* 
Wry  severe  on  Oleomargarine,  and  on  liotvl  kec^fwrs,  their 
clerks,  etc.! 

IUi7m8  has  made  the  adulteration  of  vinegar  a  mis* 

demeanor:  and  New  Jerscf/  has  passed  an  act  \t>  ret^date 
the  sale  of  petroleum  and  its  ])rodu<ts,  and  an  art  >up- 
plemental  to  an  act  to  prevent  the  uilultcration  of  food 
and  drugs. 

Pmnsylvania  has  passed  an  "Act  to  Protect  Dairymen, 
and  prevent  Dwejition  in  the  sale  of  flutter  and  (1i(M'He,*' 
the  text  of  whicli  I  have  not  seen,  but  which  i«  i»roi>ably 
aimed  at  Oleomargarine. 

Missouri  has  created  a  btate  l^ard  of  Health,  who  are 
given  the  necessary  authority  to  prevent  epidemics,  and  to 
whom  all  births  and  deaths  must  be  reported ;  and  in  Wis' 
conm),  every  town  and  \  ilhiL^e  Itoard  or  eonimr^n  e(»un<'il 
shall  hereafter,  within  tinrty  days  tifier  each  annual  elec- 
tion, organize  iu^elf  into  a  board  of  hetilth,  and  appoint  a 
health  officer  for  the  protection  of  the  public  health. 

Texas  has  pas«ed  a  most  ri^id  and  well  cone<*ivwl  quar- 
antine act,  driving  very  lar^rc  j»ow«-r<  to  tlx-  ;r«»v»  iii<>r  and 
"chief  lioaiUi  uilicer'*  to  )»revent  th<-  "  Tit ranee  or  ^pr«  ad  of 
epidemics.  It  is  doubtful  if  any  state  liaa  Uiken  hohl  of  this 
question  with  greater  earnest nf/tfrj  and  vigor. 
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HUWAKB  LAWS,  AND  LAWS  FOR  TEE  FBXSBEtYATIOy  OF 
HUMAN  LrFB. 

An  Alabama  stetute  requiras  that  panons  oMiinoted  of 
misdemeanois  and  felonies  on  the  one  hand,  and  white  and 
colored  convicts  on  the  other»  from  being  made  to  rieep  in 
the  same  room,  or  chained  together;  and  also  prohibits  the 

gublelting  of  state  convicts. 
Alabama  has  passed  an  act  for  the  prevention  of  craetly 

to  (inimals. 

Mlnnemta  and  Netv  Jers^nj  have  established  a  State  Board 
of  (.•haritieas  and  Corn  ( tions. 

Minnesota,  New  Jersey,  South  Carolina,  and  Missouri  have 
earli  passed  acts  to  regulate  the  licensing  of  physicians, 
and  prohibiting  the  practice  of  medicine  by  any  one  not 
licensed  according  to  law.  The  OcaroHna  statute  requirea 
graduates  of  medical  collies  outside  of  the  state  to  produce 
their  diplomas  to  some  medical  college  within  the  state,  and 
be  Hwnsed  only  on  the  indorsement  of  the  latter.  The 
Miuowi  statuti!  requires  all  physicians  to  be  licensed  by 
the  newly  created  State  Board  of  Health,  and  all  itinerant 
vendors  of  drugs,  nostrums,  etc.  (quacks),  to  |)jiy  a  licen.se  fee 
of  $100  a  month,  under  iM^nalty  ot  line  iind  iiripri«<)MnH»nt. 

In  Musouri  it  is  unluwi'ul  to  iruuspurt  un  uiiy  raihoa<i 
**  nitro-glycerine  in  a  liquid  form,  except  in  car-load  lots 
and  in  a  congealed  state,  and  aeeompamUd  by  the  shipper" 
Most  effective  protection  f 

The  practice  of  carrying  deadly  weapons,  and  the  use 
of  them  by  minors  and  persons  intoxicated,  has  reoeived 
attention  from  the  legislatures  of  six  stiites. 

Missouri  has  increased  the  penalty  for  violation  of  her 
law  against  carrying!:  {•onceahtl  weajwins;  carrying  deadly 
weapons  to  ciTtiuJi  poarfahh- assfniblagc>s :  exhibiting  theni 
iu  a  rude,  angry, and  threatening  manner;  carrying  them  by 
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4111  intoxicated  person,  or  selling  or  giving  one  to  a  minor. 
Neto  York  prnliiV)its  the  carrying  of  pistols  ur  other  lire- 
4urmK  ill  any  city  by  any  person  under  eighteen  yciirs  of 
4ge.  The  carrying  bf  concealed  razors  is  prohibited*  in 
Norfh  Oarolina.  Rhode  Island  makes  it  a  misdemeanor  to 
sell  to  am'  child  under  the  age  of  fifteen  any  gun,  pistol, 
or  explo.sive  cartridge.  A  Vermmf  statute,  entitled  .\n 
Act  to  Preserve  Human  Life,"  provides  that  tlie  scihng, 
offering  to  sell,  or  giving  away  of  any  toy  pistol  is  a  mis* 
•demeanor,  and  any  party  violating  the  statute  shall  become 
liable  for  all  damages  that  may  accrue.  In  Wimmnny  the 
use  and  sale  ot"  jnstols  an«l  revolvers  bv  and  to  minor-;,  and 
the  currying  of  the  .siinie  by  pcr>>un.s  in  a  skite  ol  intoxica- 
tion, are  punishable  by  fine  and  imprisonment. 

New  Jeney  has  passed  three  acts  relating  to  the  proper 
-care  and  treatment  of  children.  The  first  permits  munici- 
paliti*^  to  levy  an  annual  tax  of  a  sum  not  exceeding 
|1,<H)U  lor  the  relief  of  indigent  cbildrcu  ;  the  secund  is 
4U1  act  tor  the  prevention  of  cruelty  to  cliildren,  the  par- 
ticulars of  which  are  unimportant;  and  the  third  relates 
to  their  employment  in  factories  and  workshops.  Under  its 
provisions  the  employment  of  boys  under  twelve  and  girls 
under  fourteen  vcars  is  al»sohitc]v  prohibited;  nu  child 
betwcm  twelve  and  fifteen  shall  l»e  employed  unless  he  or 
she  shall  have  attended  for  twelve  weeks  during  the  pre- 
ceding year,  six  of  which  shall  have  been  consecutive  weeks, 
and  for  five  days  or  nights  in  eacli  wcok,  some  public  day 
or  night  sehwl ;  and  no  <liil<]  under  fourteen  years  of  ni^e* 
shall  be  employed  for  more  than  an  average  of  ten  hours 
a  day,  or  sixty  hours  in  one  week.  Any  employer  violating 
the  provisions  of  the  act  is  guilty  of  a  misdemeanor. 

*  This  wart  <luubUe«is  tiuist'd  l)v  tin*  rn'ijiieiirv  witii  i,v}ii«  h  our  nowiy 
Jiia^le  «-itizeni?  of  Arricati  •lt'^:ent  iiave  uiaiic  tltM  iieacefiit  iiiMtrumeiit  a 
weai»'>n  of  tenibie  pimer. 
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Nm  York  has  turned* her  attention  to  ** baby^fanning,*^ 
and  made  it  a  misdemeanor  for  any  person  not  licensed  to 
receive  or  board  more  than  two  infants  under  three  years 
of  age  at  the  same  time  and  place.  The  statute  does  not 
refer  to  lufiuits  accompanied  by  tlieir  parents  or  guardians^ 
nor  to  incorporations  for  foundlings. 

In  yevadu,  in!«ane  convicts  must  be  transferred  to  the- 
lunntic  !i?*v-)nni  of  th<>  state. 

Ofiio  rtHjuirc^  imtrls  to  provItU'  finM'scfifH's  wliii'li  ran 
be  cu.'^ily  rotulati  in  ca.su  of  lire,  auJ,  in  all  rooms  above 
the  second  story,  a  good  rope  or  other  life-liuu  for  the 
guests  must  be  provided;  and  Pmtu^^vania  has  passed  an 
act  on  the  same  subject,  of  whidi  I  have  seen  only  the- 
title. 

Penmj^wmia  has  also  pa«»ed  an  "act  relative  to  tho  super* 
vision  or  i  r>ntrol  of  hos^pitals,  or  ho«,SL'5  in  which  llic  insane 
ar<"  placed  for  treatment  or  tletention,"  this  sujx'rvisicm 
to  he  exercised  by  the  lioard  of  Public  Charities,  to  wliich 
thnf  in>  nibers  arc;  added  for  the  ^pcciM!  purpose,  one  a 
I'liy-iiian,  one  a  lawyer,  each  <>f  ijnt  1.—  thaii  ten  years' 
standing.  The.<e  are  to  be  appoiiiied  by  tlie  governor  and 
oonfirme<l  by  the  Senate.  Rve  persons  from  tho  bojird, 
among  whom  shall  be  the  lawyer  and  the  physician  referred 
to,  shall  constitute  a  committee  on  lunacy.  They  shall 
select  one  of  their  number  as  secretary,  who  shall  receive  a 
salary  of  l|:>,(Kio  per  atmum,  and  his  incidental  expenses. 
This  committee  shall  examine  and  re{>ort  aniuntlly  to  the 
'board  on  the  conditio])  of  the  insane  and  of  ail  houses  for 
their  care,  jaiblic  and  private. 

All  |»»'r-Joii<  ill  clinrge  of  such  h<nis»'<  are  required  lo  allow 
the  cuiiuiiiiur  Irre  access  at  all  times  to  the  insane,  and  to 
furnish  full  information  regarding  them  and  their  trejii- 
ment.  Reports  of  said  committ^  are  to  be  imblished  an- 
nually with  that  of  the  board.  The  l>oard  shall  have  imwer^ 
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with  the  coii-ciit  of  tin*  cliicf  Ju.-ti*  i'  and  attonu'V  m  n<  to 
regulate  tlie  licviising  or  not  licensing  of  all  houses  lor  the 
m'eption  and  care  of  the  ins^lne,  to  make  regulations  for 
their  proper  treatment,  for  their  commiti»eiit  and  discharge, 
for  the  visitation  of  all  such  houses,  and  for  tlie  withdrawal 
of  licenses. 

The  nianageis  of  all  sueli  ]iou>t>  are  rinjuired  to  furnish 
reports  to  the  committee  as  t(»  the  iniinher  of  laTsons  de- 
tained, their  accommodation,  food,  ciotiiing,  the  restraints 
imposed  on  them,  and  their  meaiift  oif  communication  with 
the  outer  world.  The  Board  of  Public  ('hariti(««  shall  a]>- 
jjoiut  in  every  county  where  there  are  houses  for  thv  care 
of  tile  insane,  local  boards  of  vij^itors,  who  shall  have  free 
access  to  all  means  of  information  regarding  the  conduct  of 
such  houses.  A  record  book  shall  be  kept  of  all  ea*«CH  and 
facta  of  importance  regarding  the  patient^  which  shall  be 
open  to  insjHciiun. 

The  act  eiiterij  into  raauy  details  tf»  <<  < m  .  ut  tlie  puiieutej 
means  of  conmunication  with  their  friends,  attorneys,  or 
physicians  outside,  and  to  prevent  any  unjust  committal  of 
any  |»erson,  or  to  secure  to  any  who  are  iiiiproperly  detained 
the  means  of  discharge. 

VerTnont  also  has  turned  her  attention  to  the  sul)i('<  t  of 
insanity,  and  not  only  provided  for  the  inspectioii  of  asy- 
lums and  the  treatment  of  |>atients,  but  has  enacted  that 
no  person  shall  be  detained  us  instine,  except  upon  tlie 
certilicate  of  two  physicians  of  un(|uestional)le  skill  and 
integrity,  residing  in  the  [>r«»l»aie  district  in  which  such 
insane  perscm  re^^ides,  stating  tln  ir  rea.sons  for  adjudging 
such  person  insane.  A  next  friend  or  relative  of  Huch  per- 
son may  appeal  from  their  decision,  and  he  or  she  shall  not 
be  detained  in  the  asylum  pending  the  app<  al.  A  violation 
of  this  statute  hy  trustees,  (^ilinrs,  or  eni|»l<>yes  (»f  a^yhimsr 
is  made  a  felony.     The  same  slate  has  declared  pigeon- 
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shooting  to  be  a  misdemeanor,  and  has  secured  to  convicts 
freedom  of  conscience  and  of  religious  worship. 

In  Wisconj^in.  tlie  setting  of  spring  guns  for  the  j)urpose 
of  killing  ^^aino  in  punishabk'  by  imprisonment  in  the 
state's  prison  for  not  less  than  six*  months,  nor  more  than 
three  years;  and  if  thereby  the  death  of  any  person*  is 
caused,  the  offense  becomes  manslaughter  in  the.  second 
•degree. 

CRIMINAL  LAW. 

In  Alabama,  all  defendants  shall  be  permitted  to  niuke, 
not  under  oath,  statements  in  their  own  behalf;  and  a 
failure  to  do  so  shall  not  militate  against  the  prisoner. 

nor  be  made  the  svhfect  of  rommerU  againd  him. 

In  Arkansas,  the  sh1(».  ulation,  or  display  of  obscene 
literature  sliali  be  a  misdemeanor.  In  the  sjime  state,  deal- 
ing in  futures  is  declared  to  be  ''gambling"  and  is  punish- 
able by  iine  and  imprisonment. 

Tenne^iee  has  declared  the  buying  and  selliniz  of  futures 
to  be  "  caiiiin*^,"  and  has  made  it  a  felony  for  any  person 
to  keep  a  room  for  the  purpose  of  permitting,  aiding,  or 
■assisting  the  playing  of  keno,  faro,  and  other  "  gambling" 
games. 

Colorado  has  established  a  system  of  criminal  courts  for 

tlir  trial  of  misdemeanors,  and  all  felonies  except  capital 
crimes,  in  which  there  shall  be  nu  grand  jury,  but  the 
prosecution  shall  be  upon  information  verified  by  affidavit 
of  the  district  attorney.  This  state  and  West  \'irginia  have 
both  made  prize-fighting  a  felony.  The  Colorado. statute 
includes  the  aiding  or  abetting  a  prize-tight,  while  that 
of  West  \'irginia  makes  ihr  ((iniing  int»t  tlie  stale  fur  the 
purpose  of  aiding  or  al»etiing  one,  a  niisdi  iueanor. 

(JonnecticuJt  has  enacted  that  the  bodices  of  executed  crim- 
inals shall  hereafter  bo  buried  by  the  sheriff,  and  not  given 
over  to  the  family. 
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Connedicid  has  made  bribery  and  fraud  at  caucuses  criin* 

inal.  She  hu.s  also  e.'^t:il>li^lir<l  a  system  of  c'()uiitv  curuiiers, 
one  for  each  countv,  who  shall  aj^poiiit  a  iiudical  examiner 
in  each  town  to  report  untimely  deaths  to  him ;  and  has 
Also  delegated  the  pardoning  power  to  a  board  of  pardons, 
to  be  composed  of  the  governor,  a  Judge  of  the  Supreme 
Court,  a  physician,  and  three  other  citizens. 

J/li/iois  lius  taken  up  tlie  (piestion  of  huw  tu  deal  with 
habilual  or  profe^ioual  criminals,  and  passed  the  following 
act,  which,  on  June  21,  was  in  the  hands  of  the  governor 
awaiting  his  signature : 

Skc.  1.  ht  ii  nmcfrif^  etc..  That  whenever  any  person  Inn  - 
ing 1m'<ii  ((tiiviclcd  of  either  of  the  crimes  of  burglary, 
grand  hueeuy,  horse-stealing,  robherv,  forgery,  or  counter- 
feiting, shall  thereafter  be  convicted  of  any  one  of  such 
crimes  committed  after  such  first  conviction,  the  punish- 
ment shall  be  imprisonment  in  the  penitentiar]^  for  the  full 
term  provided  bv  law  for  such'  crime  at  the  time  of  such 
last  conviction  tlierefor;  and  wh( m  ver  any  such  person, 
having  been  so  convicted  the  second  time  as  above  provided, 
shall  ue  again  convicted  of  any  of  said  crimes  committed 
after  said  second  conviction,  tl^'  punishment  shall  he  im- 
]>ri-r>nment  in  the  penitentiary  for  a  ])eriod  of  not  le-s  than 
fifteen  years:  Prorli/ui  That  sneh  f'uiuer  eunvietion  or  con- 
victions and  judgment  or  judgments  shall  be  set  forth  in 
apt  words  in  the  indietment, 

Si:c\  2.  On  anv  trial  for  anv  of  said  offenses,  a  dulv  au- 
thenticated  copy  of  the  record  of  a  former  conviction  and 
Judgment  of  any  court  of  record  for  either  of  said  crimes 
against  the  party  indicted  shall  be  primd  facie  evidence  of 
such'  former  conviction,  and  may  be  used  in  evidence 
against  such  party. 

Florid'i  ha-  made  the  fal-e  and  malicious  imputing  of 
unchasiitv  to  anv  woman  a  misdemeanor. 

In  Nevada,  the  alteration  of  any  draft  of  a  bill  presented 
to  the  legislature,  or  the  enrolled  copy  of  any  bill  which 
has  passed,  or  the  bribing  or  offering  to  bribe  any  legislator 
ahall  hereafter  l>e  a  felony. 
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yortfi  Carfdirta  1ms  mndo  it  u  misdeiiiciuior  tur  a  lainU 
lord  to  soizv  tiic  t  iuj*  ut  a  tenant  when  no  itul  i.-  duo. 

Tmnemc  luis  made  it  a  felony  for  any  bunk  officer  or 
any  employe  of  a  bank  to  receive  deposits  when  he  has 
reason  to  believe  that  the  bank  is  insolvent,  and  the  money 
is  lost  by  the  failure  of  the  bank. 

Witcaiuin  has  passed  several  noteworthy  criminal  statutes: 
In  criminal  trials  if  the  jury  shall  find  that  there  was 
reasonable  doubt  of  tiu«  sanity  of  the  accused  at  the  time 
of  (he  conmiission  of  the  olfense,  they  shall  lind  him  not 
fiuiltv  for  that  reason.  WIk  h  chanjxe  of  venue  is  aj»jdied 
ioi  on  the  ;;round  of  ]>reju«iice  in  tlie  mind  of  the  judge, 
the  court  may  make  an  order  reqtiestiufj;  the  judjie  of 
un  udjoininj;  circuit  to  preside  in  Ids  stead,  in  lieu  of 
changing  the  ve^me.  The  keeping,  management,  or  main- 
tenance of  policy-shops  is  made  a  misdemeanor.  Any  male 
permn  of  the  age  of  sixteen  or  upwards,  being  a  vagrant,, 
who  shall  be  found  within  any  town,  city,  or  village,  having 
at  the  linic  no  visilde  means  of  support,  and  not  brini^  an 
actual  inhahit^mt  of  such  town,  or  who  shall  be  fouml  tlrunk 
anti  (iHorderly,  shall  be  deemed  a  tranip,  and  on  "-oiivif  lion, 
shall  be  punishe<l  by  imprisonment  in  thi'  <num\  jail  not 
less  than  fifteen  days,  an<l  kept  on  liread  and  w,it<  r  «»nly.^ 
or  by  imprisonm«'nt  in  the  stiites  prison  not  exceeding  one 
year. 

Mnnewta  has  re-eKtablishefl  the  death  penalty  in  all  con- 
victions of  murder,. unl^  the  court  certifies  to  extenuating 
circumstances,  in  which  ca;ie  the  punishment  shall  Ije  im- 
prisonment for  life.  The  same  state  has  made  the  willful 

and  carelesi*  desiruetion  of  baggage  a  nii.Mlemcanor. 

The  8tate  of  Maine  has  also  re-established  the  death 
penalty. 

Tu  MisiiO'irl,  wiiencver  a  jury  shall  acquit  any  prisoner 
on  ilie  grouuil  of  insiinity,  tiiey  nhull  not  only  so  atat*;  in 
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their  verdict,  but  shall  forther  find  whether  or  not  he  has 

entirely  recovered.  If  they  find  that  hr  has  reeovered,  he 
.shall  be  discharged  ;  otherwise  "the  prinoner  shall  be  dealt 
with  as  provided  in  the  two  following  8ei*tiom"  of  the 
Revised  Statutes. 

PRA<mCE  AND  PROCEDURE. 

Alabaina  and  Volorado  have  enacte<l  that  wiliH  >.-t  .>  shall 
11' >t  he  incompetent  by  reason  of  conviction  of  crime,  but 
the  fact  of  the  conviction  may  go  to  the  jury  on  the  ques- 
tion of  credibility.  The  Colorado  statute  includes  all  crimes, 
while  that  of  Alabama  excepts  from  its  provisions  perjury 
and  siibornutiiin  of  j>erjurv. 

(Johrado  has  tixed  the  number  of  juries*  in  all  civil  ca.ses 
at  six,  unless  the  parties  shall  agree  upon  a  less  number,  or 
the  court,  in  its  discretion,  allows  a  greater  number,  not 
exceeding  twelve;  while  North  Caroliva  has  reduced  the 
nuiul't  r  (  < imposing  "dower  juries'   lo  tlirec 

^JoLorado  has  enacted  that  in  criminal  cases  the  charge  of 
the  court  must  always  be  in  writing,  and,  if  so  requested,  • 
delivered  before  the  argument  of  counsel. 

In  Florida,  a  pai  ty  pleading  over  or  amending  after  de- 
Hiin  ler  sustaine<I  does  not  thereby  lose  \i'\<  riirht  of  excep- 
tion, and  may  assign  the  decision  su.-'tainiug  of  the  demurrer 
as  error. 

Mis9ourit  Ohio,  and  Tennesaee  have  each  organized  by 
statute  a  8uj>reme  Court  Commission,  intended  to  relieve 

their  supreme  courts?  from  the  great  pres-^ure  which  seems 
to  l»e  upon  llicUi.  The  Mif<soiiri  -statute  is  a  lengiiiy  one, 
and  authorizes  the  Stipr<  in.  (  V.urt,  by  order  of  record,  with 
the  concurrence  of  four  judges,  to  ap|K>int  three  commis- 
sioQers,  who  shall  have  the  same  qualifications  and  take 
the  same  oath  as  the  ju«lges'  themsc»lves,  nufl  whose  appoint- 
ment shall  last  lor  two  years,  within  which  tiuie,  however, 


Digitizea  by  <jOO^ic 


ie2 


AMERICAN  BAR  ASSOCIATION. 


their  services  may  be  dispensed  with  by  the  wurt  or  by 
the  abolition  by  hiw  of  the  iommi«*ion.    The  court  may 
submit  to  them  such  pending  causes  as  parties  may  agree 
upon,  and  all  causes  submitted  on  brief  and  without  argu- 
ment; and  u|>on  the  rendition  of  judgment  by  the  court 
ui)on  report  of  the  commission,  "the  riglit  to  a  rehearing 
is  saved  to  tlie  parties'"  by  the  statute.    The  commission 
shall  make  to  the  court  a  rej)ort  slating  whicli  of  them 
concurre<l  and  which'  dissented.  an<l  dissenting  members 
may  also  file  reports.    .Says  the  act:  "Every  rei>ort  shall 
contain  a  concise  but  comprehensive  statement  of  facts 
in  the  case,  a  brief  statement  of  the  points,  and  citatii»n  of 
the  authorities  of  eoun.sel,  the  o])init)n  of  the  commissioner 
or  com  missioned  submitting  the  report,  and  a  citation  of 
the  authorities  relied  on  in  support  of  the  opinion."  The 
court  may  approve,  UKMlify,  or  reject  the  report;  imd  when 
ai)proved,  it  is  published  as  the  opinion  of  the  court,  pre- 
faced with  a  brief  statement  showing  which  commissioner 
prejmred  it,  who  concurred  «»r  dissented,  and  whether  it  wa.s 
modified  or  not,  and  with  the  concurrence  of  which  judges. 
Whenever  the  court  shall  reject  the  report,  the  opinion  sliall 
be  prepared  and  like  procit'dings  had  as  in  other  cases 
submitted  to  tlie  court.    The  Ohio  statute  is  brief,  and 
authorize.*!  the  governor,  with  the  confirmation  of  the  Senate, 
to  a|)point  a  conimission  of  five  members,  who  shall  hold 
office  for  two  years,  "t«)  dis|io.se  of  such  parts  of  the  business 
on  the  dockets  of  the  .Supreme  Court  as  shall,  by  armnge- 
ment  of  said  court  and  sjii<l  commission,  be  transfeiTed  to 
.said  coinmisvsion :  and  said  <'ommission  shall  have  like  juris- 
diction and  |»ower  in  ritsiH-ct  to  such  business  as  are  or  may 
be  vested  in  the  Sui>reme  Court."    The  dtrisions  of  tlio 
commission  shall  Ik*  "certifieii,  entered,  and  enforced  ns  tho 
judgments  of  the  Supreme  Court."    They  seem  to  l>e  a 
.second  Supreme  Court  with  concurrent  jurisdiction.  Texas 
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has  also  extended  the  })r<)vitjions  of  a  similar  act,  which 
sews  to  find  favor  with  the  bar. 

The  Tmnesaee  statute  establishes  a  Supreme  Court  Com- 
mission of  Ref<^ree6.  The  judges  of  the  Supreme  Cdurt  are- 
authorized  to  appoint  the  members,  and  to  refer  to  them 
sut  li  causes  (except  revenue  ciiuses)  us  they  may  select,  "  for 
iuvestigati<»ii,  and  report  upon  the  facts  and  law."  The 
reports  are  to  be  made  to  the  court  for  such  action  thereon 
as  ma}'  seem  to  be  proper,  and  are  subject  to  exception,  to- 
be  filed  within  a  time  limited ;  and,  upon  exceptions  filed,, 
till*  can<e  stands  for  argument  before  tin*  court. 

M<8.'<ouri  has  relieved  her  Supivme  Court  from  tlie  neces- 
sity of  preparing  or  filing  written  opinions  "iu  any  cause 
except  such  as  shall  be  remanded  for  rehearing,  or  shall  in 
the  judgment  of  the  court  involve  a  principle  or  question 
not  settled  in  an  opinion  of  the  court  previously  delivered,, 
and  ivihicetl  lu  writing  and  fiKd  and  has  also  enacted 
that  wlien  in  the  judgment  of  the  court  it  becomes  import- 
ant for  them  to  inspect  the  original  of  any  exhibit,  plead- 
ing, motion,  bill  of  exceptions,  or  other  paper  filed  in  the- 
cause  in  the  trial  court,  it  may  re(|uiro  the  original  to  b& 
sent  up  from  the  cuurt  l)ulow. 

The  samtd  state  has  enacted  that  the  fact  of  incor]>o ration 
or  copartnership  of  any  party  or  parties,  when  alleged  in 
any  pleadings,  need  not  be  proved  unlea3  denied  under 
oath. 

In  New  York,  instruments  whicli  are  not  required  hr  law 
to  have  a  subscribing  whut-s,  but  wliich  have  been  wit- 
nessed nevertheless,  may  be  proved  without  his  evidence,, 
as  if  there  were  no  such  witness ;  and  in  the  same  state, 
upon  the  hearing  of  an  application  to  vacate  u[>on  notice 
an  injunction  order,  the  court  or  judge  nuist,  where  the 
alleged  wrung  or  injury  is  not  irreparable,  and  is  (  a]»able 
of  being  adequately  compensated  for  iu  money,  vacate  the- 
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injunction  order,  upon  the  defendants  executing  an-  und«r> 
taking  in  such  form  and  amount  and  with  such  suretiea  as 
the  court  or  judge  shall  direct,  conditioned  to  indemnify  the 
plaintiff  against  any  loss  sustained  by  reason  of  vacating 

sucli  iujuin  tion  order. 

Ohio  lia-s  by  statuto  iiermiUe"!  ht-r  (listrict  courts,  upon 
niotioti  of  one  or  botli  sides,  when  nn  itnportant  or  «lifti«-nlt 
«'|Uestion  of  law  arises,  to  re-^JTve  tlic  i  ;m^<\  after  fimliiiLr  all 
the  facts,  for  the  decision  ol  th«  S\i|irriii('  <  V)urt,  j»n.»\ ided 
the  court  is  unanimous  in  ilie  opitnon  tliat  the  cause  sliould 
be  reserved. 

8o/^h  CafiMna  has  passed  an  act  regulating  the  numljer 
of  peremptory  challenges  to  jurors  to  which  each  party  shall 
be  entitled  in  civil  and  criminal  cases.  In  the  former,  each 
party  is  entitled  to  two  such  challenges  alternately,  and  the 
riuht  shall  ext^d  to  jurors  drawn  to  till  the  place  of  those 
challenged.  In  murder,  nianslaugiiter.  burglary.,  armn, 
ra|H'.  or  ijrmi'l  l;ir<-<'nv  C5ise«^.  the  fJefciidatit  shall  have 
twi'iity  j ii  ieui|>tt»rv  ciiallenge-.  aii'l  tlir  -laU-  iwo;  and  in  uU 
(»ther  criminal  cases,  the  defendunl  li\e,  and  the  state  two 

Michigan  has  passed  a  uovel,  but  very  imporuini  ui  L  to 
admit  to  probate  the  will.<4  ol  |h  isons  still  living,  so  as  to 
test  their  testamentary  ca}>aciiy.  while  they  are  in  life,  to 
answer  chai^ges  against  them.  The  people  are  growing 
weary  and  angry  with  the  manner  in  which  the  reputation 
and  the  last  wishes  of  deceased  persons  are  treated,  and  thus 
seek  a  remedy. 

Mixs'mri  has  adojitcti  iliv  statute  on  the  subject  of  nckn"W- 
leflgineuts  of  deeiLs,  etc.,  which  was  rocomiuended  at  the  hist 
uiuetiug  of  this  Association. 

Ill  New  Yarkf  conveyances  of  lands  in  that  state,  which 
are  executed  in  Great  Britain  or  Ireland,  or  any  of  the 
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Rriti-ii  {j«.>M.*.-it>ns.  tiiay  1m«  !»<'kiio\vlt  *lp'il  Ix't'oiv  tin-  mayor, 
j»iMVii<t,  or  <liiot'  luajiistiaU'  any  t-ily  or  town,  or  bt'loro 
auv  L'uilod  .States  cou^ul ;  ami  yurth  Carolina  has  euacttd 
thftt  wilJs  may  be  autbetiticntetl  in  forei^  ci>untru'?<  by  any 
afflbosBador,  minister,  consul,  or  cumnwreial  agent  of  the 
raited  States. 

iir.-r.AXD  Ay^  wifk — maiuua<.k  and  i»iyou<  k. 

Al>tl,aiiia  has  provided  fur  the  di.^iMir^itiou  uf  the  dower 
int<  tv-^t  of  an  in.-^ane  marrii  d  woman,  by  the  ascertainment 
by  the  probate  eovirt  of  th<  vahie  of  the  interest,  and  the 
a{i}K)iiittnent  ul'  u  guai'dian  to  disjiuse  of  it  and  admiui>l*'r 

Ule  proeeeds. 

Florida  has  passed  a  sintilar  statute,  which  also  provities 
that  the  circuit  judge  (who  in  that  i^tate  apiK>ints  ttie 
guardian)  may  exact  front  tin*  hnsliand  MK'urity  for  the 
a'tfes  niaiutciuince. 

The  rules  of  law  as  to  the  comiietency  of  husband  and 
wife  as  witnesecs  for  or  a|::ainst  each  other  have  been 
changed  in  some  of  the  stales. 

In  Arlaimif  thev  may  testify  in  Im  Imlf  of  eaeli  other  as 
to  business  tran^ai  ted  by  one  for  the  other  in  the  ea[>a<  ity 
of  a>:ent.  In  '  olorado  they  may  be  examined  on  either  -ide 
with  llie  coufient  of  the  one  who  is  a  party  to  IIk!  isuit;  and 
in  VermotU  the  libollant  and  libi'Uce  arc  both  eomiN*tent 
witnesses  in  divorce  cases. 

Georgia  has  enacted  that  upon  the  death  of  the  hu^'b»nd 
intestate,  without  lineal  di'scetulants,  the  wife  (who  is  his 
sole  heir)  may.  upon  the  paynn nt  of  bin  debts,  if  any, 
"take  possession  of  his  estate  without  admini^^tnition,  sue 
for  aod  recover  the  same." 

In  J/j?i/**x'</<f.  the  statnle  recommended  l<ir  adopii<»n  al'tlie 
la>t  iiieetin;!  of  this  Association,  wliicii  liiiiit<  tlie  jurisdic- 
tion of  thtj  courts  iu  divorce  uises,  ha.->  become  a  law. 
It 
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Missouri  ha-s  a  statute  permitting  inan'ied  women  to  sue 
as  Jemme  sole  for  personal  property  belonging  to  her  as 
her  sej)arate  estate. 

The  statute  of  limitations  has  been  so  changed  in  Ohio 
as  not  to  except  married  women  from  its  operation,  when 
the  action  is  conc(Tning  tlu^ir  separat*;  |)roperty,  or  growing 
out  of  or  concerning  business  transai'tcd  in  tlieir  own  nanie. 

An  act  of  the  legislature  of  Pennsylvania,  "authorizing 
married  women  and  their  husbands  living  separate  and 
apart  under  a  deed  of  separation  or  mutual  agreement,  to 
sell  and  convey  their  separate  real  estate  free  an<l  clear  of 
rights  of  dower  and  curtesy  and  other  interests,"  was  vetoed 
by  the  governor,  who  made  a  noble  protest  against  the 
present  tenden(;y  towards  the  impairment  of  the  sacredness, 
and  weakening  the  strength,  of  the  marriage  tie. 

Colorado  hjis  defined  the  degrees  of  relationship  necessary 
to  constitute  incestuous  marriage,  "and  all  marriages  be- 
tween negroes  or  mulattoes  <if  either  sex  and  white  persons 
are  also  declare<l  to  be  absolutely  void."  The  act  provi«les 
that  nothing  therein  contained  shall  be  .so  construed  ajs  to 
prevent  jjersons  living  in  that  part  of  the  state  acquired 
from  ^^exico  from  marrying  "according  ti)  the  cu.stom.s  of 
that  country." 

In  Vermont,  actions  brought  to  annul  marriages  on  the 
ground  of  coercion  in  entering  into  tliem  may  be  prose- 
cuted after  tlie  death  of  the  suitor  by  any  "parent  or  rela- 
tion interested." 

\Vi>icons*iit  has  relieved  husbands  from  liability  for  the 
pei'sonai  t(»rts  of  their  wives. 

Lnil  oK  TUAI  FIC. 

!n  Arkaman,  absolute  prohibition  may  be  enforce<l  witlun 
thnt'  miles  of  any  church,  school,  or  university,  on  petition 
of  a  majority  of  the  a<lult  iidiabitants,  and  the  sale  of  liquors 
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within  the  same  distance  of  the  State  Industrial  School  ifi 
pioliibited  by  statute.   It  is  declared  to  be  a  misdemeanor 
for  any  person  not  having  a  license  to  effect  a  clandestine  - 
sale  of  liquor  by  the  device  known  as  the   blind  tiger,"  or 

anv  other  devie<-  whatssoevt-r. 

The  Supreme  Coiiri  of  Fhn'i<ln  hixa  sujitaint  *!  as  coustitu* 
tional  a  recent  at-t  prohibiting^  the  trranting  of  licenses  ex- 
cept upon  petition  of  a  majority  of  the  qualified  voters  of 
the  election  district  in  which  the  liquors  are  to  be  sold. 
The  Supretne  Court  of  Lnca,  on  the  other  hand,  has  de- 
clared that  the  ain<  luhiu'iit  to  the  constituliun  of  that  state, 
adopted  by  vote  ol  tiie  people  in  June.  1S.S2,  which  abso- 
lutely prohibited  the  manufacture  and  sale  of  liquors,  wine, 
and  beer,  is  unconstitutional,  null,  and  void,  on  the  ground 
that  the  [)roper  steps  were  not  taken  ft)r  it<  adoption. 

y<'rf1i  Curolhia  has  repealed  her  prohibitory  law  noted  by 
your  President  two  years  ago- 

Vermont  has  passed  a  sweeping  and  searching  act  on  this 
subject,  which  I  give  at  length : 

JVb.  41. — An  Ad  to  Ammd  tScction  3,5UU  of  the  Jiciiml  Lawn, 
It  i<  hereby  enacted,  etc.. 

Se<'.  1.  Tliat  section  3,800  of  chapter  109  of  the  revised 
laws  l3e  so  amended  as  to  read  as  ibllows: 

No  person  shall,  except  as  otherwise  specially  provided, 
manufacture,  "^ell.  lui  iiish.  or  give  awny.  bv  hinjs«  If.  clerk, 
servant.  »>r  a^ent.  spirituous  (>v  intoxieatin^  li(juors,  or  Miixe<l 
li'paa-  of  which  a  part  is  spirituous  ur  intoxieatiujj:,  or  malt 
ij<iu<tr.<,  or  lajrer  beer;  and  the  phra.^e  " inioxicatinir  li«juur.>. ' 
wliere  it  occurs  in  this  eliapter,  shall  be  held  to  im  lude  such 
liquors  and  beer. 

The  word  **  furnish,'*  where  it  occurs  in  this  chapter,  shall 
appl}'  to  cases  where  a  person  knowingly  brings  into  or 
transports  within  the  state  for  another  person,  intoxicating 
liquor  intended  to  be  sold  ov  .li-]>osed  of  contrary  to  law,  or 
to  be  divided  among  or  distributed  to  otherj*. 
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'  The  wonls  "give  away,"  wheiv  tlicy  occur  in  this  chapter^ 
sliall  not  apply  to  the  giving  away  of  intoxicating  liquor  by 
a  person  in  his  own  pjrivate  thvelling  unk'ss  given  (to  a 
minor  other  than  a  member  of  his  own  private  family  or) 
to  an  liabitual  drunkard,  or  unless  such  private  dwelling 
beconn>s  a  phiee  of  puVjlie  n^sort.  But  no  person  shall  fur- 
nish or  give  away  intoxicating  licjuor  at  an  assemblage  of 
I^Hjrsons  gathered  to  erect  a  l)uil(hng  or  a  frame  of  a  buihl- 
mg,  or  to  remove  a  buiMing,  or  at  a  public  gatliering  for 
annisement. 

Nothing  in  this  chapter  sliall  j>revent  the  manufacture, 
sale,  and  use  of  wine  tor  the  connnenioration  of  the  Lord's 
Supper,  nor  the  nunnifacture,  sale,  and  use  of  cider,  or,  for 
medical  purjioses  only.  (»f  wine  mad<'  in  the  state  from 
.  grapes  oi'  otlier  tVuits  the  growth  of  the  stiite,  and  which 
IS  without  tlie  a<linixturo  of  alcohol  or  spiritu(»us  liquor, 
nor  tin-  manufacture  by  any  one  for  his  own  us*>  of  fer- 
mentinl  liquor:  but  no  pei-son  shall  sell  or  furnish  cider  or 
fermented  li(|nor  at  or  in  a  victualling  house,  tavern,  gro- 
cery, shop,  cellar,  or  other  place  of  public  resort,  or  at  any 
place,  to  an  hsibitual  drunkard. 

Api)roved  November  'J,  ISS'2. 

Statute?  upon  this  subject  enacted  by  Illinois,  Misi^nnrif 
and  Ohio  have  ex*  it^«l  much  publi*-  comment.  The  lUinoh 
statute,  known  as  the  "Harper  bill,"  is  a  "high-license" 
law.  and  prohibits  corporate  autlioritics  frt)m  granting  any 
license  f»»r  a  less  sum  thatj  five  hundred  dollars  per  ainiuni, 
except  licens<'s  for  the  sale  (»f  malt  li(juors  alone,  in  which 
ea.se  one  hundred  and  fifty  dollars  shall  Ihj  the  mininnmi. 

The  Misitoiiri  "Dramshop  Law,''  as  it  is  ternie<J  in  the 
statute  book,  is  amended  in  se\"vral  i>articulHrs.  No  lieens«? 
shadl  be  grantecl  in  citii-s  and  towns  having  a  [K)pulation  of 
more  than  'i.oOd.  except  U|Min  petition  of  a  maj(»rity  of  the 
assessed  tax-paying  citi/ens  in  tin-  block  <»r  square  wliere 
the  dramshop  is  to  be  located;  and  in  the  towns  halving 
a  population  of  less  than  2.")00  the  siune  jK'tition  is  requintl. 
as  well  as  that  lif  a  majority  of  the  assessed  tax-i*ayei>  of  the 
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whole  town.    The  bond  ro<(uir(>d  oi'»the  licensee  is  increased 
'  from  one  to  two  thousand  dollars,  and  must  be  conditioned 
for  the  payment  of  all  fines,  penalties,  and  forfeitures  that 
may  be  adjudged  against  him  under  the  provisions  of  the 

act.  Jn  a<l(lition  to  the  former  state  t.ix  on  the  license  of 
a  sJiiin  not  less  than  ^25,  nor  more  than  $200,  there  i:?  now 
levied  a  countv  tax  of  a  sum  not  less  than  ^ioO.  nor  more 
than  ^00.  Any  licensee  who  is  convicted  of  selling  liquor 
on  the  sabbath  shall  not  onlv  l>e  fined,  but  shall  also  forfeit 
his  lieense,  and  he  barred  for  two  years  from  obtaining 
another.  Nij  dramshnp  keeper  sliall  sell  to  any  "habitual 
drunkard/'  after  being  Jiotitted  by  the  wife.  fnth(  i  .  mr.Ther, 
brother,  sister,  or  guardian  of  such  habitual  drunkanh  not 
to  sell  or  furnish  liqu<»r  to  him,  and  any  such  notice  shall 
be  deeme<l  to  l>e  a  continninj]:  notice:  if  the  licensee  <lisre- 
gard  the  notice,  the  jx'isoii  who  gave  it  rnay  reeover  <»f  liim 
(by  action  at  law),  for  en  eh  offense,  a  sum  not  le^^s^  than  fifty, 
nor  more  than  five  hundred  <lollars. 

The  constitutionality  of  the  "Scott  Liquor  I>aw'*  of  Ohio 
ha.**  been  ti'^ted  before  Iier  Supreme  (*ourt,  and  established 
by  its  decision.  It  assesses  upon  each  place  where  spiritu- 
ou:^,  malt,  and  vinou.s  liquoi>>  are  retailed,  the  sum  of  82oo 
«  year ;  where  only  malt  or  vinous  liquors  are  retailed,  $100 
a  year ;  and  this  assessment  is  made  a  lien  upon  the  prem- 
ises. The  owner  of  the  premisi's  is  scarcely  protected  by  the 
provision  making  it  a  misdemeanor  to  retail  li(|Uors  without 
hi??  consent.  .  Twenty  per  ciMit.  of  tlie  as-essment  i>  added  iis 
a  penalty  for  non-payment  when  <lue.  The  sale  of  intoxi- 
cating liquors  on  Sunday,  exce[>t  by  a  licensed  druggist,  on 
the  bmia  fide  prescription  of  a  re}»utable  j>]iysician,  is  made 
a  misd«  nieanor ;  and  all  places  where  liijuor  is  sohl  nujst  l>e 
vlor-ed  on  the  Sal>l>ath.  The  right  is  re-erved  to  nnini*  ipal 
corporations  to  regulate  and  control  the  sale  of  beer  and 
native  wines  on  the  Ix)rd'8  Day,  and  to  "reguhite,  restrain, 
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und  [troliibit  ale.  beer,  jiiid  poiior  liou-i -,  and  piaccf*  of 
habitual  ix-nort  for  tippling  auj  iuti^iiijHiauef."  Sclliug 
liquor  at  any  time  to  niinois  or  intoxioated  persons  is  made 
a  misdemeanor. 

This  subject  now  clniins  sucli  a  large  share  of  public  at* 
tention,  that  much  time  and  space  are  given  to  it  iu  this 
summar}'.  There  is  a  cryiii;:  evil  abroad  which  calls  for  a 
F'  iiM  .!v.  ,111(1  it  is  to  bi-  hf)|.ftl  that  the  friends  of  temp^uiice 
will  not  be  (iiseoura^^d  by  the  vast  dilheulties.  l»f»th  in  prin- 
ripli  and  pnietice.  wlii<-b  thi'v  enrdiiiiter.  Yet  there  is  nun-h 
■iiouiiil  lor  tear  that  the  int'  mjirr'i/i:  [•m  -iiit  of  tlieir  f-ause  by 
its  iViends,  may  trench  m»  far  upon  individual  rights,  a.s  Ui 
jiruducc  reaction  and  idtiuiute  fiiilure. 

PltKSEUVATIOX  ASU  ADORNMSXT  OF.  PAltKS  AXD  HIOUWAYS. 

Mi990Hn  and  Nevada  have  passed  joint  ree$olutions  in- 
structing tlicir  senators  and  requesting  their  repres^tatives 

to  uac  all  honoralde  means  to  prevent  the  leasing  of  the 
Yellowstone  National  i'ark,  and  to  hasten  the  enaetment  of 
a  law  for  its  liovernnii-nt.  ]>rnt«>ctiiii:  it-  nafnnil  curiosities^, 
timber^,  lakes,  and  rivers,  aiul  proliibiiuiji:  the  dostrnction 
of  it-  aiiimals,  birds,  and  lishes;  and  Xew  }''trl-  ha~  pa^-cd 
an  act  authorizing:  the  selection,  location,  and  a[ipro[«rialiun 
of  certain  lands  in  the  village  of  Niagara  Falls  as  a  state 
reservation  for  the  pur|>ose  oi  preserving  tlie  scenery  of  the 
Falls  uf  Niagara. 

Neio  York  holds  out  encouragement  for  the,  plaiitiDg:  of 
shade  trees  oh  hi<^diways,  by  abating  the  highway  tax  of 
any  person  who  docM  set  them  out,  to  the  amount  of  one 
dollar  tor  every  f<>\ir  trees,  the  abatement  not  to  exceed  one- 
f  »nrrh  <i|'  the  tax. 

Jiit'xi',  fsffiiid  has  endi^ri vofcfl  lo  prc»;crve  I~a-liiii"s  iV'iieh, 
in  MitliUi  iown  and  Ncwpurl,  l>y  Uiukin^  il  a  inisdeiueiiijor 
for  any  one  to  remove  sand  or  gravel  from  it. 


Digitized  by  Google 


At>i>R£i!i«  OF  AI4I;XA:«PKH  li.  LAWTON. 


171 


All  this  i?5  in  the  dirtrtiou  of  a  ruore  cultivated  state  aud 
a  higher  civili^oitioa. 

M1:>C£LLAN£UUS. 

Ill  addition  to  the  subjects  of  lef;islation  which  have  been 

noticf^d.  <*everal  of  the  ,>tate.s  have  made  noteworthy  changes 
in  iheir  biatute  law  which  cau  ouly  be  clasj^ed  ass  mijscel- 
laneous. 

Alabama  has  created  a  Department  of  Agriculture,  by  a 
statute  which  also  provides  for  the  inspection  of  fertilizers. 

Ver  iicmi  has  onacte<l  a  very  stringent  statute  requirin<j:  all 
coniiaeieial  li  rtili/eis  t>tfered  for  sale  within  her  Ivoniidaries 
to  be  branded  with  the  weight  of  the  sacks,  constituent  parts, 
etc.,  and  making  a  violation  of  the  law  a  misdemeanor. 

In  ArkanMSj  a  defendant  cast  in  an  ejectment  suit^  who 
has  made  improvements  on  the  junperty  in  litigation,  in  the 
b(jna  fide  belief  that  lie  wa.s  the  legal  owner,  shall  be  cuni- 
peii^ated  by  the  sueuessful  plaintiff  for  the  vaKie  of  the  im- 
provements before  he  can  be  ejected. 

Arkansas,  Colorado,  and  Pennsylvania  have  passed  statutes 
requiring  that  assignees  of  insolvent  debtors  for  the  benefit 
of  ere<litors  shall  enter  into  l)ond  with  smetv  for  the  faithful 
dii^arge  of  their  duties,  and  hie,  in  court,  re|K)rtti  of  their 
actings  and  doings^ 

Illinois  lias  enacted  that,  in  voluntary  assignments,  labor- 
ers' and  servants*  wages,  eamwl  within  the  preceding  three 
months,  shall  be  paid  as  ^Mrferred  claims;  wliil*  in  U'/V 
coni<tii,  assignments  niiule  for  the  benefit  of  cieditors,  giving 
preference  to  one  creditor  over  another,  exrejH  for  the  wages 
of  laborers,  servants,  and  employes,  earned  within  six  months 
prior  thereto,  shall  be  void. 

Hearing  upon  a  kindn'd  subject  is  the  statute  of  Ohio, 
providing  that  claims  n()t  exceeding  SI 50  for  manual  la]>or 
performed  for  a  deceased  person  within  twelve  months  of 
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his  (loatli,  shall  be  considered  as  preferred  debt  against  his 
estate. 

In  Colorado,  the  bodies  of  such  persons  dying  in  any  alms- 
house, prison,  hospital,  house  of  correction,  or  jail,  "as  may 
be  required  to  be  buried  at  the  public  expense,"  shall  \)e 
surrendered  *'  to  any  licensed  physician  in  the  state,  to  be 
by  him  used  for  the  advancement  of  anatomical  science, 
preference  being  given  to  the  faculty  of  legally  organized 
medical  colleges  or  schools  of  anatomy,  for  their  use  in  the 
instruction  of  medical  students;"  but  no  such  body  shall 
be  so  surrendered  if  the  deceased,  during  his  illness,  re- 
quested to  Ix'  buritnl,  or  if  his  relatives  or  friends  claim 
his  body  for  burial  vvitiiin  twenty-four  hours,  or  if  he  was 
a  stranger  or  traveller  wlio  died  suddenly  before  making 
himself  known.  The  remains,  after  dis.section,  must  be 
decently  buri<'d.. 

Missouri,  by  joint  resolution  of  her  legislature,  ha-*  de- 
clared the  former  bankrupt  law  of  the  United  States  to 
have  been  j>roductive  of  much  harm,  and  instructed  her 
senators,  and  requested  her  representative*  in  ('ongre.s.s  to 
0[)j>ose  the  enactment  of  a  new  one. 

ycradn  and  Ohio  have  ah)olishe<l  the  distinction  between 
instruments  under  seal  antl  those  not  under  seal,  the  fomier 
enacting  that  "the  word  'Seal,'  and  the  initial  letters  'L.  S.,' 
and  other  words,  letters,  or  characters  of  like  import,  opj)0- 
site  the  name  of  the  .signer  of  any  instrument  in  writing, 
are  hereby  <leclared  uiniecessary  to  give  such  in.strument 
legal  effect,  and  any  omission  to  use  them  by  the  signer  of 
any  instrument  shall  not  be  construed  to  impair  the  validity 
of  such  in.xtrunient :"  and  the  latter  that  "private  seals  are 
alx)lished,  and  the  adixing  of  what  has  been  known  as  a 
private  seal  to  any  instrument  whatever  shall  not  give  to 
such  instrument  any  adtlitional  force  or  effect,  or  in  any 
way  change  the  consiruction  thereof  "   Itonds  and  tleeds  and 
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Other  instruments  conveying  real  estate  .shall  be  mgned  in 
the  presence  of  two  witnesses. 

Nevada  has  passed  a  special  act  to  admit  to  probate  a 
paper  purporting;  to  be  the  will  of  one  Georjre  P.  Blair  as 

ihuugh  it  hud  ln-on  sealed  with  the  seal  of  the  testator. 
Interesting  to  UKjuire  wiiat  rights  would  vest  or  could  be 
divested  under  this  act. 

All  goods  manufactured  in  the  New  Jersey  state  prison 
must  hereafter  be  "stamped  in  a  legible  and  conspicuous 
manner  witli  llie  words  ' Manulaftured  iu  tlic  New  Jersev 
state  pri.Min,*" 

A  joint  resolution  of  the  Neiv  Jenfcy  legislature  requests 
Congress  to  abolish  compulsor}*  pilotage  ui>on  vessels  en- 
gao^ed  in  the  coasting  trade;  and  another  authorizes  the 

governed"  to  prepare  and  have  presente<l  to  eaeh  otheer  ami 
luau  t»l  ihe  New  Jer-i  y  J5attHli<»n  a  medal  to  coninieuioratc 
their  good  « onduct  at  the  Yurktown  CV'nteunial. 

Nm  i'ork  has  passed  an  act  providing  that  executors 
authorized  by  will  to  sell  real  estate  may,  unless  the  will 
otherwise  direct,  sell  eitlier  at  pnhli<'  or  j private  sale,  and 
on  such  terijjs  as  niav  -t  eiij  tu  ilitiii  most  advantaijeous  to 
the  parties  interested ;  and  ulsu  a  sccun<l  act  providing  that, 
where  two  or  more  executors,  as  such  or  as  trustees,  have 
power  given  them  to  sell,  mortgage,  or  lease,  and  any  of 
them  shall  fail  to  qualify,  the  other  or  others  shall  enjoy 
the  power  lully. 

New  J  or/;  has  eiuu  ied  that  homestead  property  shiill  not 
be  exempt  from  sales  tor  taxes;  VermotU  has  made  the  tool- 
ehest  of  a  mechanic  exempt  from  levy  and  sale;  and  Wvh 
ecnmi  has  declared  that  the  earnings  of  all  married  persons, 
or  |)ersons  haviii-  ;i  f.-imilv  to  su]»|iort.  .^iiall  l)e  exeiupt  for 
three  m*>iitlis  to  tlie  t-xteiit  ot  sixiy  di. liars  a  month. 

North  Caroliun  now  requires  that  •  .inditional  sales  of  per- 
sonal property  shall  be  reduced  to  writing,  and  recorded. 
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Penit^l/lmnia  has  passed  "An  act  prohibiting  the  levying 
of  licfiisi'  tax  ui»on  }K'r.^ons  takinjr  orders  for  floods  by  «j;uii- 
ple  f(>r  individuals  or  coiupanies  wlio  pay  the  tax  at  tlieir 
chief  place  of  business,"  of  which  1  have  seen  only  the  title; 
and  has  also  enacted  that  when  any  wire  used  for  electric 
pur])Osef<  is  attached  to,  or  shall  extend  over  any  building 
or  laiui.  no  prcsci'iptivc  riglit  to  maintain  it  tlitre  shall 
arise  by  lapse  of  time. 

An  a<  t  to  cstiilOish  and  determine  tlie  boundary  line  be- 
twit'n  Eiiode  Jsiund  and  Masmchttsdts  has  been  passed  by 
the  former  state,  to  take  effect  only  when  a  similar  act  shall 
have  b<*en  passed  by  the  latter. 

]\'isi>fii{ii)i  has  enacted  that  no  eontract  for  the  purelia.>e, 
sjile,  transfer*.  (»r  delivery  of  [lersoual  property,  to  be  de- 
livered and  paid  for  at  a  future  day,  sliall  be  void  when 
eitlier  the  buyer  or  seller  shall,  in  good  faith,  intend  to 
perform  the  contract. 

Ail  the  iiiluriiiation  I  have  been  able  to  ol-tain  from  tlie 

m 

state  of  Maim  is  tliat  the  le«,dsluture,  alter  sitting  for  a  short 
while,  adjourned  over  until  late  in  August,  for  the  purpose 
of  embodying  the  acts  of  Uie  present  session  in  the  new 
revisi<m  which  ha«»  been  provided  for.  The  restoration  of 
the  death  jtenaliy  i-  tin  ..nlv  noteworthy  act  to  which  inv 
atteulioii  ha^  been  called.  The  legislature  is  probably  now 
in  !<es$ion,  as  is  also  the  legislature  of  Georgia.  The  legis- 
lature of  Penusvlvania  is  also  now  in  session,  and  its  laws 
not  published. 

aiXCLUSION. 

A  i-loser  i'xaminntion  into  the  years  le<^i^l:l!i(>n  than  is 
aceoinplished  by  this  hurried  glance,  widle  it  makes  au 
exhibit  of  much  that  tends  to  ameliorate  the  condition  of* 
man  and  improve  his  belongings,  yet  leaves  us  painfully 

e»>n<cious  of  the  merely  tentative  and  experimental  char- 
acter of  nearly  all  these  ctlbrls.    The  evils  which  press  at 
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the  moment  are  at  tempted  to  be  legislated  out  of  existence 
at  a  single  blow.  Real  or  fancied  wrongs  are  to  be  right<;d 
by  partial  and  short-sighted  enactments.  Disappointed 
suitors  procure  the  passage  of  laws  to  give  them  a  "  better 
cliancc  lu'xt  time."  A  very  small  number  of  these  statutes 
either  a^iuri  or  adhere  to  auy^reat  principle  of  action,  or 
give  evidence  of  high  moral  standard,  or  of  that  practical 
sagacity  familiarly  known  as  common  sense^  which  will 
enable  them  to  stand  the  scrutiny  and  test  of  time.  Undue 
lutste,  inconsiderate  action,  controlling  prejudice,  and  tem- 
porary pas.<ion,  are  wrillcu  all  over  them. 

How  plea.^ant  and  refreshing  to  us,  gentlemen  of  the 
Association,  to  turn  from  the  consideration  of  this  most 
imperfect  statutory  mechanism,  to  the  law  as  we  find  it 
written  in  the  decisions  and  opinions  of  the  great  judges 
uf  Englaixl  and  America — to  those  ex|>ositions.  lia-cd  upua 
the  immutable  principles  of  right  and  justice,  which  settle 
principles  on  such  a  firm  foundation  as  to  furnish  guides 
for  all  future  action;  opinions  which  embody  enlarged  views 
as  to  the  relations  which  individuals  sustain  to  each  other 
and  to  the  ."^talc,  as  to  the  true  otHcc  and  duty  of  govern- 
nieni,  and  the  great  moral  Ibrces  which  should  control 
enlightened  communities.  When  we  see  how  satisfactory, 
how  all'pervading,  how  permanent  are  tike  results  thus  ac- 
complished by  our  j)rofession,  as  a  whole,  it  is  indeed 
cause  for  grateful  and  intense  pride  in  its  achievements 
and  traditio!i< 

Much  has  been  J?aid,  and  sometimes  fli|)pantly,  of  the 
encroachments  by  ''judge-made  law."  Even  though  such 
accusations  are  not  entirely  without  foundation,  how  much 

has  been  thus  done  in  the  announcement  of  truths  and 
principle.--  of  action  from  the  bench,  \\  li!<  h  nuu  <jonstitute 
the  treasurv  of  the  law!  If  Lord  Man<lield  t/nnh  the- 
law  merchant  of  England  —  which  also  Ixicame  that  of 
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America — if  Chief  Justice  Marshall  made  the  coustitutional 
law  <>C  the  United  States,  as  has  been  charged,  how  well  liid 
they  build  I  Who  so  rash  to-day  as  to  (juestion  the  amaz- 
ing skill  and  complete  success  of  those  peerlt?8s  architects! 
IIi»w  many  decades,  and  how  many  legislatures,  comi>ost»d 
each  of  hundreds  of  men,  would  it  take  to  establish  such 
j)rinci])les,  and  work  out  such  benefieent  results,  and  insure 
their  acceptance  by  the  coming  generations! 

We  are  certainly  excusable  if  such  reflections  as  these 
cause  us  to  "magnify  our  office"  and  glory  in  our  vocation. 
Whats<jever  there  is  of  capacity  for  good  in  us,  can  be  Ix^st 
developed  by  an  Association  like  this.  We  live  in  an  age 
which  illustrates  in  every  department  of  human  action  the 
power  of  associated  ettbrt.  In  the  realm  of  those  moral 
forces  with  which  we  have  specially  to  deal,  is  not  the 
supt-rior  |H)wer  of  associated  etlort  intensified?  Whether 
we  like  it  or  not,  we  must  be  powerful  for  good  or  evil. 
(Ircat  indeed  is  our  responsibility. 

There  may  be  differences  of  opinion  as  to  the  character 
of  the  age  in  which  we  live — whether  it  is  more  than  ever 
before  a  money-loving  age;  ccrtjiinly  it  is  a  money-getting 
age.  beyond  preceilent.  Perhaps  men  loved  "filthy  lucre" 
in  the  lu.xuriuus  days  of  <Iree<'e  and  Home,  as  they  now  do; 
but  there  were  cnnlrolliiig  influences  then  against  this  ab- 
sorbing power,  which  do  not.  now  exist.  The  real  trouble  with 
us  to-day  is  not  the  mere  love  of  money  as  a  j)os.>*cs.sion  and 
a  trea«*uro:  f<»r  the  pursuit  of  wealth  is  not  only  a  rigtit.  l)ut 
often  a  duty,  and  the  use  of  it,  when  aopiired,  a  great  pleasure 
and  high  privilege;  but  it  is  the  self-prostration  of  .societj' 
fiefore  it  as  a  "dignity,  a  |)rincip!dity.  a  p()Wer."  In  this 
Worship  is  often  surrendered  talent,  learning,  every  high  and 
noble  aspiration,  and  even  the  gentler  graces  and  more  re- 
fineil  charities  of  life.  Against  this  deification  and  absorbing 
power  of  Wealth,  what  stronger  bulwark  can  be  inter|K)s*'d 
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than  the  associated  resistance,  and  the  example,  of  an  intel- 
lectual and  learned  profession:  powerfdl  in  influence,  inti- 
mate  and  controlling  in  its  necessary  connection  with  every 

variety  of  human  affair^*,  trained  to  viL^orous  and  inde[)en- 
dent  thought  and  etiective  speech?  If  it  but  dare  assert  its 
dignity  and  character,  there  is  no  social  agent  which  has 
half  its  power  to  curb  and  reform  society.  But,  to  accom- 
plish all  this,  we  must  be  true,  and  brave  as  well.  Not  only 
must  h*»M()r  1h-  tlir  ^nide  of  our  own  conduct,  but  \v<;  must 
nuike  no  terms  with  dishonor — for  demoralization  often 
comes  not  so  much  from  joining  in  the  outright  commission 
of  sin,  as  from  tfie  halting,  unmanly  acquiescence  by  which 
we  condone  it.  • 

The  theme  is  pleasant,  and  the  glow  of  excitement  causes 
me  to  transirre«s, 

1  clos^  with  the  testimony  of  those  whose  higher  ehiims 
and  greater  achievements  in  the  profession  justify  me  in 
substituting  their  words  for  my  own:  "The  influences  of 
our  profession  are  as  wide  as  society ;  its  duties  are  arduous, 
refined,  delicatt-,  aii'l  n  vj.Mii^ililc;  its  hunors  an<l  rewards, 
when  fairly  sought  and  earned,  may  fdl  the  measure  of  a 
great  ambition;  we  cannot  be  too  wise,  too  learned,  or  toa 
virtuous  for  it;  we  can  make  all  knowledge  tributary,  and 
yet  not  transcend  its  compass."*  Still  another  witness:  "I 
b»;ii  tfiis  testimony  concerning  our  trreat  profession, —  the 
mort  1  have  seen  of  it,  the  liiglier  has  risen  my  estimate  of 
its  dignity,  usefulness,  and  importance.  .  .  .  In  it  may 
be  found  as  pure,  noble,  truthful,  and  generous  men  as  ever 
adorned  the  pulpit  or  the  senate.  Below  either,  it  can  never 
fall.  SO  long  as  those  who  jti-actire  it  are  faithful  to  the  trust 
committed  to  their  hands  by  its  great  masters. ' t 

*  Hon.  S.  T.  WalHfi,  of  Beltimore. 

t  Hon.  William  A.  Porter,  of  Philadelpliia.  Fb])er  on  *'T]ie  Qiialttica^ 
tioiM  of  the  Advlaer  and  ttie  Advocate." 
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Mou  Jar  (^cJitUnis  oj  thiblic  Policy  ttuiy  eiUer  hito 

Judicial  Decisions. 

**In  a  government  in  which  the  departmeut£>  are  sepa- 
rated from  each  other,  the  judiciary,  from  the  nature  of  its 

functions,  will  al\v;iv«  l)e  the  least  dangerous  to  the  j)oliti(al 
right*!  of  the  (.'ou-LUulion.  The  Execuiive  disj>enses  the 
honors;  the  Legislature  commands  the  sword;  tiie  Judiciary 
has  no  influence  over  either  the  sword  or  the  purse.  It  may 
truly  he  said  to  have  neither  force  nor  will»  but  merely 
judf^mentJ*  Thus  truly  and  beautifully  wrote  Mr.  Hamilton 
with  respect  to  the  judiiiarv  ilepartnient  of  the  grand 
design  in  governmeut  tlien  proposed  by  the  Coustitution  of 
the  I  nitcd  States. 

But  it  is  questionable  if  the  experience  of  nearly  a  hundred 
years  has  verified  the  prediction  that  the  judiciary  depart- 
iiKiit  of  our  governiiicnt  i<  "least  dangerous  to  the 
political  rights  of  the  tbrisi itut ion. '  And  yet,  as  will  appear, 
it  may  not,  in  tliis  respect,  be  necessary  to  impugn  the  wis- 
dom of  Mr.  Hamilton's  political  philosophy. 

From  Marbury  vs.  Madison  down  to  the  present  time,  the 
judiciary  department  of  the  Federal  (lovernnient  has  been 
the  tinal  resort  of  political  ]»arties  on  the  greatest  quesiious 
of  public  policy  tliat  have  agitated  tlie  country  . 
(179) 
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The  liixtoiy  of  the  origin  and  development  of  this  su|ht- 
stitious  belief  in  the  omnipotence  of  the  jufliciarv:  its  sup- 
poMxl  power  to  annul  nets  of  Congress — laws  which  have 
received  tlie  .sant-tion  of  both  of  the  other  theoretically 
co-ordinate  d^^partment^' — to  fix  the  limits  of  indej»endent 
branches  of  the  soveivi^n  j)ower,  and  stiy  to  them  "Thus  far 
and  no  fiirtlicr,"  cannot  fail  to  be  both  interesting  and 
instructive  to  students  <»f  jMtlitico-lcgal  science  throughout 
the  world,  of  whom,  it  should  not  l>e  forgotten,  a  very  large 
numt)er  still  look  on  the  government  of  theise  United  States 
as  experimental  and  phenomenal.  .Sudi  inquiry  would 
embrace  an  examination  into  the  genius  of  our  peojde,  their 
consirvatism  and  revenMux'  for  jtulicial  autlntrity,  their  re- 
volt against  the  tyranny  of  j)oliJi<'iil  assemblies  so  luridly 
poitrayetl  in  the  contemporaneous  history  of  the  French 
liepublie,  as  well  tus  the  reactionary  force  incident  to  suc- 
ce.S!<ful  revolution  against  the  then  recent  heritage  of  wrong 
set  forth  in  the  "Declaration  of  tlit  Iiuleitendence  of  these 
Colonies." 

That  tlie  judiciary  department  should  have  the  power,  in 
"cani'Jt"  of  jurisdiction,  to  declare  its  opinion  against  the 
validity  of  statutes,  because  in  conHic  t  with  what  is  <lcenied 
by  the  judges  a  true  inlcrpi*etation  of  the -(Jonstitution,  and, 
on  that  gnauul,  to  ilisregard  tlii-m,  was  forse*ui  and  inteiuled 
by  the  franiers  of  thai  tiistriiiiient ;  but  it  may  U*  eonlidi-utly 
allirmed  llial  at  the  time  of  the  adoption  of  the  C'onstitutiou 
there  was  no  purpose  to  vest  in  the  courts  power  to  annul 
and  sel  aside  an  act  of  Congress.  No  c<an't  ever  before 
jMJssesseii  ii  jurisdiction  so  prcM-minriit  over  the  political 
power  of  a  slate,  and  it  is  inconceivable  that  it  was  intended 
by  the  phil<)sop]iers,  slat<'smen,  a!id  jurists  who  framed  tlie 
C<ni>tilu(ion,  that  iIk-  lirsi  institution  of  this  novel  iK>wer  on 
earth  should  Ite  left  tn  itif'erence  ami  i-onjecture  against  the 
express  ami  fundamental  theory  of « o-ordination  in  the  U>gis- 
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lative,  executive,  and  judicial  departments  of  the  liovernnient. 
And  while  the  debates  on  the  adoption  of  the  Constitution 
show  that  difference  of  opinion — whether  the  Constitution 
was  to  receive  a  strict  or  liber&l  construction — had  its  origin 
there,  yet  the  efiect  on  the  other  departments  and  tlie  j  u .  >ple 
of  even  the  mere  ineidental  expression  of  (»pini(»u  l>y  tliu 
judiciary  on  the  eoustitutionality  of  laws  in  tlie  course  of 
the  disposition  of  "ca.^''  could  not  tlien  have  been  antici- 
pated,, because  the  segregation  of  opposing  political  parties, 
so  long  to  control  the  destinies  of  the  country,  on  these  con- 
flicting theories  <>f  construction,  was  not  itscU  appieciated. 

The  judiciary  lias  become  a  factor  in  the  political  power 
of  the  government,  never  contemplated  in  its  origin. 

Neither  Marshall,  Kent,  nor  Story — though  advocating 
with  learning  and  eloquence  this  power  in  the  courts  to 
annul  le^nsbttive  acts — have  ever  sought  to  show  the  con- 
sistency oi'  its  exisii-nce  in  one  of  tin  dcpartment.s  w  iih  the 
theory'  of  co-ordination  in  the  three  departments.  They 
seem  content  to  accept  its  devolution  upon  the  judiciary  as 
a  'Miuppy  accident;''  and  it  seems  now  generally  to  be 
thought  that  the  wisdom  and  impartiality  of  the  jud;^(s 
will  always  Ini'iiisli  a  >ullicient  jjjuaraiitee  against  its  abu.^e, 
ami,  perhaps,  even  against  error  itself 

Uappy  the  nation  from  whose  history  this  a  paateriori 
argument  can  he  drawn,  however  ohvious  its  fallacy! 
Hap])y  the  people  whose  experience  shall  justify  the  con- 
fidence snppost  (1  thus  to  have  been  reposed  by  the  foun<lers 
of  the  government  in  their  ]>ractical  siugacity,  however 
hazardous  the  exi)eriment  I 

A  primitive  and  original  method  of  exercising  this  power 
is  said  to  have  obtained  at  an  earlv  dav  intone  of  the  most 
southern  of  our  stales,  where,  upon  tli<  adjournment  of  the 
le<xislature,  and  before  the  be*;iiuiing  of  the  succiidini; 

term.s  of  the  courts  at  nisi  prim,  it  was  the  custom,  at  tlie 
12 
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meetings  of  the  bur  ialk'<l  for  the  purpose,  his  Honor  pre- 
siding, to  (letennine  wluit  iici>*  of  the  last  legislature  should 
be  regardetl  as  operative,  and  what  ignori>d  as  unwise  or 
inex|>edient :  and  thenceforward  it  was  deemed  disrespectful 
to  the  court  to  cite  those  thus  set  aside. 

I  trust  I  shall  not  be  considered  wanting  in  like  resjK^ct 
because  inidortuking  to  expose  a  gross  delusion  which,  per- 
sisted! in,  is  calculated  to  bar  the  progress  of  our  civilization 
and  the  development  of  the  science  of  republican  govern- 
ment, and  to  prevent  the  nuwlitication  an<l  adaptation  of 
the  public  policy  of  the  country  to  the  re<|uirenients  of 
constantly  changing  conditions  and  relations.  Is  it  pos- 
sible that.  uiKin  the  question  of  the  existence  of  the  |K»wer 
in  the  government  to  pu.'^s  an  act  re'^ponsive  to  those  re- 
quirements, and  to  <letermine  whether  a  particular  act  is 
"appropriate  means"  of  executing  certiiin  i)olitical  |K)wers — 
the  .sole  question  in  the.se  cases — the  decision  of  the  Sujirenie 
Court  of  the  United  States  is  forever  (jondusive,  as  well  upon 
the  other  departments  as  upon  ib<  own  ? 

Mr.  Bentham,  in  his  universal  criticism  on  Black- 
stones  Commentaries,  severely  censures  all  "judiciary  "  or 
"juilge-made  law,"  or  "judicial  legislation,"  be<ause  of  it*i 
alleged  tendency  to  pursue  pmcfSM's  nf  reasoning  jKH-uliar 
to  the  legal  prolVssion  ;  an<l  hence  he  characterizes  it  as  hiw 
made  by  "  Judge  &  Co.,"  being  evidently  of  the  opinion 
that  the  .*;tudy  of  this  sort  of  law  "  tended  to  sharjten,  l>ut 
not  to  enlarge,  the  fa<ulties  (»f  the  nnnd."  If  the  prac- 
tising lawyer  could  U-  madi"  to  understand  that  he  was 
anything  more  than  a  "sleeping  partner"  in  the  concern — 
that  he  could  even  vote  a.«  in  the  sometime  meetings  of  the 
bar  alluded  to — he  w<»uld  j>robal)ly  be  more  ac(jui«'scent  in 
its  wisdom  ami  ex|«'dicn«  y  than  he  is  generally  understoixl 
to  be.  Hut  'judiciary  law."  in  the  broad  •iensc  ijitende«l  by 
Mr.  lii'Mtliani.  includes  the  whole  body  of  our  laws  denomi- 
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iiatc»d  by  tbe  common-law  lawyer,  "unwritten  law,  '  If  his 
criticism  was  applicable  to  "judicial  legii^lation/'  as  that  term 
is  generally  anderstfood,  it  would  not  be  regarded  by  the  pro- 
fessional lawyer  as  an  objection ;  for  his  objection  is  that  the 
ratio  dccide/idl  in  such  case  is  based  on  supposed  consider- 
ations uf  public  policy,  good  morals,  and  natural  justice;  the 
idea  of  the  particular  judge  what  the  law  ought  to  be,  and 
not,  as  it  should  be,  on  the  ascertainment,  upon  deduction 
by  legal  reasoning  and  analogy,  of  what  the  law  is. 

Although  long  a  principle  of  universal  acceptance  aniuiig 
political  scientists,  that  il»ere  can  l>e  no  liberty  without  the 
separation  into  co-ordinate  departments  of  the  legislative, 
executive,  and  judicial  powers,  yet,  says  de  Tocqueville, "  I 
am  not  aware  that  any  nation  on  the  globe  has  hitherto 
organized  a  judicial  power  on  the  principle  adopted  by  the 
American-.  ...  It  has  been  claimed,  hut  claiiuid  in  vain, 
by  the  courts  of  justice  of  other  countriesj."  And  the  learned 
and  liberal  writer  speaks  eloquently  of  the  power  vested  in  our 
courts  of  pronouncing  a  statute  unconstitutional,  as  "one  of 
the  most  i^wwerful  barriers  that  has  ever  been  devised  against 
the  tyranny  uf  political  assemblies." 

Mr.  Jell'crson  said  that  his  construction  was,  **that  each 
department  of  the  government  is  truly  independent  of  the 
others,  and  has  an  equal  right  to  decide  for  itself  what  is 
the  meaning  of  the  Constitution  in  the  laws  submitted  to  its 
action and  lie  ri  tcrn'd  to  tlie  "Alien  and  Se<lition  Laws"'  and 
Marhurv  vh.  Matlison,  as  instances  in  which  he  entinlv  dis- 
regarded,  in  tlic  di^cliarge  of  ex(H  utive  duties,  devolve*! 
u|K>n  him  as  President,  the  opinions  of  the  courts  upon  the 
questions  involved. 

The  question  whether  a  sovereign  power  has  been  granted 
Viy  the  Constitution  of  the  l  iiited  Stair-  is  a  great  puhlir  and 
]M»litira!  «|Uestion,  and  the  tlocision  of  the  Supreme  Court  of 
the  United  States  has,  upon  such  question,  and  is  entitled  as 
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such  to,  no  other  eHect  tlmn  that  of  mere  finality  betwet-n 
the  parties,  with  the  obligution  upon  the  subordinate  branches 
of  that  department,  the  judiciary — of  which  that  court  is  the 
head — and  iK?rhaps  upon  all  courts  whatever,  to  follow  such 
dei  ision  "until  and  unless"  the  Sujjrome  Court  of  the  United 
States  shall  otherwise  dwido;  that  is,  shall  overrule  its  own 
decision. 

Any  narrow  rule  of  legal  construction,  any  timorous  theor}' 
of  statesmanship,  by  which  it  shall  be  .sought  to  devolve  upon 
either  one  of  the  co-ordinate  branches  of  the  govenuiicnt  the 
power  of  determining  for  the  others,  or  of  determining  for  the 
people,  with  whom  the  ultimate  sovereignty  resides,  questions 
aft'cH  ting  the  grant  of  sovereign  i)Ower,  is  necessarily  subver- 
sive of  that  co-ordination  of  executive,  legislative,  and  judi- 
i'ial  power  regarded  by  the  statesmen  who  laid  the  foundation- 
stones  of  the  Republic  as  embodying  its  pei-uliar  beauty  and 
its  superior  strength.  The  only  principle  of  Htare  rfcrw/j*  that 
is  a|>plicable  to  (juestions  of  tliis  nature  is  uniform  j»ractice, 
consecrated  by  time  and  sanctified  by  common  consent. 
Uniformity  of  construction  is  indeed  desirable,  but  not  at 
the  ex|xjnse  of  the  destruction  of  uniformity  of  the  original 
design. 

The  grant  of  legislative,  exceutive,  and  judicial  power  in 
the  Constitution  is  alike  expriiss.  ''All  legislative  power 
heroin  granted  shall  be  vested  in  a  Congress  of  the  United 
States."  "  The  executive  i>ower  shall  be  vested  in  a  President 
of  the  Unite<l  State-s,"  and  "  The  judicial  power  of  the  United 
States  sludi  be  vested  in  one  Supreme  <"ourt  and  in  such 
inferior  courts  as  Congress  may  from  time  to  time  ordain 
and  establish."' 

The  distinction  l>etween  iH>liti«al  and  judicial  i»owor  is 
acknowledged,  if  not  well  dcline<l.  The  judicial  iK)wer  ex- 
tends to  the  determination  ol"  "cases.''  not  (lUtistions.  And  if 
the  incidental  expression  of  o[»inion  by  the  court  u\>ou  (jues- 
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lions  of  the  nature  of  those  niidcr  coiisitkratioii  is  indeed  the 
ultimate  determination  of  ^uch  questions,  vvJiile  the  judiciary 
feature  of  our  government  may  deserve  de  Tocqueville's 
commendation  as  presenting  '*one  of  the  most  powerful  bar- 
riers ever  devised  against  the  tyranny  of  political  assemblies/' 
it  cannot  be  said,  in  the  ];iii;:ua_L^e  of  Mr.  llaiuihun,  "to  be 
the  least  dangerous  to  the  political  rights  under  the  Con- 
stitution." 

There  is  no  power  in  the  courts  to  annul  an  act  of  Con- 
gress,  but  only  to  decide  "cases;"  there  is  no  chancellor,  or 

cancdlaria,  in  the  Constitution;  and  there  is  no  ijfreatei  war- 
rant in  the  Constitution,  or  in  the  tlieory  of  this  government 
deduced  from  contemporary'  exposition^  ibr  attributing  >uch 
power  more  to  one  department  than  another.  There  is  no 
power  anywhere  to  annul  an  act  because  deemed  unconsti- 
tutional. The  President  may  declare  tliat,  in  his  opinion, 
an  act  is  void  because  uiicun-litutinnal,  and  refuse  to  enforce 
it;  and  so  may  the  courts;  Init  neither  can  control  the 
other;  and  hence  it  is  obviously  inaccurate  to  say  that  the 
court  finally  determines  the  constitutionality  or  unconsti- 
tutionality of  a  law.  The  Legal  Tender  Acts  were  declared 
uiK  onstitutional  in  Ilcjilnini  /.s.  (Jriswold;  but  it  this  were 
indeed  an  authoritative  establishmeiu  that  those  a^b^  were 
null  and  void,  vitality  and  constitutionality  could  not  sub- 
sequently have  been  imparted  to  them  by  the  declaration  of 
their  constitutionality  in  the  Le^ral  Tender  Cases  in  12  Wal- 
lace. If  the  furmer  was  an  aulhuVilativc  declar;iTi<  »n  of  status, 
— was, in  fact,  anything  more  than  the  mere  •  xpii^.-itui  of 
opinion  or  reasons  for  the  {particular  judi:nit  nt — then  the 
latter  was  judicial  legislation  by  the  wholesale;  it  was  to 
enact  a  law  where  previously  there  was  none. 

The  office  of  construction  is  indeed  ordinal  ily  said  to  he  a 
judicial  act;  but  if  each  department  of  the  government  may 
be  truly  said  to  be  supreme  within  its  sphere,  and  to  be  in- 
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dept'udtjut  of  the  othci's,  it  must  result  tiiat  ihe  legislative 
'  l>randk,  in  th«  parage  of  an  act,  must  judge  for  itself 
vhetbw  political  power  in  a  given  case  is  granted  or  pro* 
hibited.  And  eo  the  Pi^ident  must  judge  for  liimself  in 
the  execution  of  the  law,  and  so  the  court  in  its  adminis- 
tration. 

If  tiie  funetioua  performed  by  CougrejNS.  by  the  President, 
and  by  tbe  courts  are  respectively  legislative,  executive,  and 
judicial.  ?o  \nn<x  as  neither  invade^i  the  province  of  niiy 
other,  it  isiu  tiiig  vvitbiii  its  appropriate  s|)here;  siu«l  vvhetlier 
wisely  i)v  unwisely,  con.'^titutionally  or  unconstitutionally,  *o 
far  a^  alfect^  its  own  action,  it  is  itself  the  exclusive  judge. 

The  judiciary  can  no  more  annul  an  act  of  Congress  ou 
the  ground  of  its  unconstitutionality  than  Congrees  can  set 
aside  a  decree  of  the  courts  because  without  jurisdiction. 

It  is,  perhaps,  in  this  independency  of  opinion  and  of 
action  with  respect  to  the  scope  and  Hmit^itions  of  eonsti- 
tutiotifil  j)ower;  thi.s  separate  right  and  duty  of  eacli  of  the 
co-<irdin.i(r  dopnrfments;  this  retjuirenn  iit  that  each  .shall 
view  and  determnie  the.«e  grave  qiK-tions  for  itself,  and 
neither  for  the  other,  from  its  uvvn  pnint  of  view,  and  upon 
its  owu  respousil>iHiy,  luulur  the  iiiHueuces  and  l)y  the  pro- 
cesses of  reasoning  peculiar  to  each,  that  tlx  uti>si  safe- 
guard is  to  be  found  at  once  against  the  tyiauuy  of  political 
assemblies,  the  ambition  of  an  executive,  and  the  rigidity 
of  the  non-pn^ressive  and  inelastic  rules  and  principles  that 
in  general  control  Judicial  decision. 

Superticially,  this  may  seem  to  present  a  scene  of  discord 
and  confusion,  of  conflicting  views  and  opposing  actions,  of 
ton-t;nit  dnt»'_'«*r  of  contact  Itctween  irresistible  forre-  and 
immovable  bodies;  but  this  is  more  fanciful  than  n  al:  and 
any  actual  danger  iidicn-nt  in  it  must  l>e  more  than  i-om- 
pcnsatcd  by  disabling  any  one  department  Ironi  curtailing 
the  American  Constitution  of  Its  £3,ir  proportions. 
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A  construction  of  the  constitutional  powers  of  the  govern- 
ment, conciimxl  in  by  each  of  its  eo-ordinate  branchesT 
throngli  a  loug  period  of  time,  would  be  a  decision  of  such 
a  question  by  a  high  court  of  competent  jurisdiction,  and 
such  a  decision  as  alone  would  carry  with  it  the  weight 
and  conclusiveness  requisite  to  secure  general  acquiescence. 
This  power  cljiinied  on  behalf  of  the  courts,  and  deemed 
by  some  so  essential  to  tlie  perfection  of  a  sysi< m,  which 
is  yet  so  subversive  of  our  system  of  co-ordiuation,  has 
never  obtained  for  itself  practically  the  sanction  of  such 
common  consent. 

The  Executive  did  not  ac(juiesce  in  it  in  case  of  the 
"Alien  and  Sedition  Laws,"  or  in  Marbury  vs.  >bidison; 
and  the  same  department  signally  dissented  from  the  <le- 
cision  against  the  constitutionality  of  the  Legal  Tender 
Acts."  The  "  Dred  Scott"  case  was  not  acquiesced  in  by  Con- 
gress or  the  p(H>ple ;  and  had  the  court  entertained  the  case 
of  the  State  t»f  Mis6is.si]»pi  against  Stanton,  and  Held  tlie 
'^Iteconstruction  Acts"  unconstitutional,  it  cannot  be  dfnil)tcd 
that  that  decision  also  would  have  been  disregarded  in  politi- 
cal action.  To  the  conservative  rule  early  adopted  by  the 
court« — that  a  statute  should  not  be  declared  unconstitu- 
lioiial  unle.-ss  it  is  clearly  so — is»  largely  due  the  infreipiency 
of  such  diHerences. 

Many  of  the  rules  of  construction  adopted  by  courts  of 
law  are  most  useful  to  a  true  exposition  of  the  Constitu- 
tion of  the  United  States;  but  -tliat  all  of  those  rules  are 
applicable,  in,  if  a])pHcable,  ti<l<  ' ju.itr  t*.  ;i  tul!  (  xposition 
of  the  sovereign  powers  of  the  government,  is  di  nied.  True 
statemandhip  will  diligently  explore  the  <iebatC8  of  the 
conventions,  and  the  writings  of  the  statesmen  who  lai<l 
the  foundations  of  this  povemment,  as  the  most  honorwl 
sources  of  a  coi  reel  iiilrrjiretation  of  the  CV>nstitiition  :  yet 
there  is  nu  Uicthod  of  eon.siruelion  in  general  niore  repro- 
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bated  l>y  court'*.  Mr.  JoM'erson's  stvoiul  canon  wa.^:  "  Ui» 
cvtTv  (nifstion  of  const  met  ion  [of  the  ( 'on.stitution]  we 
slumltl  carry  oiu-sclves  back  to  the  time  wljen  the  Consti- 
tution was  aWopteil:  recollect  the  .spirit  manifested  in  the 
tlebates;  and,  instead  <»f  trvin<;  what  meaning  nmy  lie 
s(juet?/ed  out  of  the  text  or  invented  again.st  it.  conform  to 
the  probable  one  in  which  it  was  pa.ssed."  Mr.  Justice 
8torv  otters  nineteen  principal  rules  for  the  construction  of 
the  Constitution,  and  speaks  slightingly  of  the  two  canons 
propose<l  by  Mr.  Jelfcrson. 

"  The  judicial  |»ower  of  the  United  States  shall  he  vested 
in  one  Supreme  Court,''  etc.  "The  Judicial  jHiwer  shall  ex- 
tcn<l  lo  all  'ais4i>'  in  law  or  eipiity,"  etc. 

What  is  judicial  power?  It  is  the  power  pertainiufx  to 
courts  of  justice;  the  power  to  hear  and  jironounce  judg- 
ment'in  eases  at  law  and  in  ecpiity  Ix'tween  the  parties  and  in 
criminal  prosc^cutions.  "The  re4i8ons  announced  l>y  the  court 
to  sustain  it.s  decision  .  .  .  constitute  no  part  of  the 
judgment." 

If  there  is  no  |K)wer  in  the  courts  to  annul  an  act  because 
di-emed  unconstitutional,  the  same  rea.sonin«;  here  pursui-d 
would  imjK)rt  that  mere  approval  of  an  act  by  the  executive 
jnid  its  eidorcemcnt  by  the  court  in  a  case  at  bar  would  not 
conclude  the  (piestitui  of  its  constitutionality.  In  the  leading 
cases  of  judicial  constructions  of  the  i>owers  of  Congress  by 
the  Supreme  Court  «>f  the  United  States,  it  hapjieiis  thai  the 
acts  of  Congress  brought  in  question  havc_  been  uphehl  as 
con.'^titutional.  These  cases  have  deix?nded  upon  statute^i 
expressive  of  measures  of  pvddic  policy,  such  as  the  power 
to  incorjiorate  a  bank,  ancl  tiie  i»ower  to  declare  Treasury 
notes  a  legal  tender.  Indeed,  as  constructions  of  the  powers 
of  Congress  nuist  mainly  be  invoked  by  acts  that  must  stand 
or  fall  under  the  clause,  "To  make  all  laws  which  shall  be 
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necessary  and  propiT  tor  cai  r\  inu  into  execution  the  fore- 
going powei*s,  aiid  all  other  po\v(  r>  vested  by  this  (  onslitu- 
tion  in  the  Government  of  tlie  United  States,  or  in  any 
department  or  officer  thereof/^  it  will  readily  be  .seen  that 
the  acts  themselves  roust  relate  to  measures  of  public  policy. 
The  (luestion  whetlier  a  jiarticiilar  act  is  "necessary  and 
proper,  a}»propriate  nicaii^  lu  carry  out  powers  enunciated 
in  the  Constitution,"  is  not  a  judicial  one.  Fonnorlv  the 
power  of  the  courts  in  England  to  decide  contrary  to  the 
statute  when  the  act  itself  was  deemed  contrary  to  ''public 
}>olicy,  the  first  |)rinc!plcs  of  moraHty  or  natural  justice/' 
was  vainlv  but  >lrenuouslv  < outcmlud  for  hv  maiiv  of  il»e 
judgeis.  iSaid  Lord  Coke,  in  i>r.  Ronham's  case:  "The  com- 
mon law  doth  control  acts  of  Parliament^  an<l  adjudgi>s  tliem 
void  when  against  common  right  and  reason."  But  these 
and  like  indignant  expre5«ions  that  have  in  many  instnnces 
fallen  froui  the  bench  will  he  foun<l  to  have  been  provokcil, 
in  general,  by  acU  of  such  enormity  as  make  them  a  just 
testimony  to  the  liumanity  of  the  ju<lges,  but  detract  largely 
from  their  weight  as  authority.  Nor  is  English  history  with- 
out its  lesson  in  presenting  to  us  a  picture  of  the  rapa<*ity, 
servility,  and  inlininanily  of  the  judges,  who  "benl  ihe  sup- 
pliant bulges  of  the  knee,  that  thrift  mitdit  follow  fawning;'** 
and,  attempting  to  override  the  statute  law  of  the  realm, 
were  met  by  the  moral  sense,  recognition  of  natural  justice, 
and  traiiitional  public  policy  inherent  in  the  people,  and 
•  Iriven  from  place  and  {»ower  in  infamy  and  dish(»n<>r.  On 
this  branch  of  our  di-«  ii-<ion  the  true  doctrine  in  America 
is  well  state(l  by  Chief  Ju.^ilice  Hlack,  in  Sharplos  vs.  The 
3kIayor,  21  Pa.  St.:  **  We  are  urged  "  said  he,  "  to  hold  that  a 
law,  though  not  ]>rohibite<l,  is  void  if  it  violate  the  spirit  of 
our  Cfm^ttitu tion.  or  impairs  any  of  those  n-hts  which  it  is 
the  objcet  of  free  goVernuH  ut  to  j)rotect,  antl  lo  declare  it 
uneonstilutional  if  it  be  wrong  aud  unjust.    W  e  cannot  do 


Digitized  by  Google 


190 


AHBUOAJr  BAB  A«80CIATI0K. 


t  • 


this.  It  would  be  assuming  a  right  to  change  the  Consti- 
ttition;  to  supply  what  we  might  oonsider  its  defects.  .  .  . 
There  is  no  shadow  of  reason  to  suppose  that  the  mere  abuse 
•of  power  was  meant  to  be  corrected  by  the  judiciary." 

In  a  case  in  Teacas  (Pierce  m  Randolph,  12  Tex.),  the 
eminent  counsel  questioned  the  application  of  the  Eoj^lish 
doctrine  allowin/^  recover}'  of  n  waj^^f^r  on  a  }M»rj<e-race,  to 
lior«t>-mcing  in  America.  I  will  not  dn  liiuj  tin  injustice  to 
ntlempt  to  state  his  argument;  I  preter  to  ijuule  briflly 
from  it  as  reporte4l.  "I  imaafine,"  saitl  lie,  "(air  learned 
jufiges  over  the  Adantic  iiave  but  little  conce[»tion  of  a 
quarter  race-track  in  America.  In  tlje  expreasive  language 
of  Parson  Brownlow,  the  quarter  track  is  the  shortest  road 
to  perdition  that  has  yet  been  discovered.  ...  Its  general 
concomitants  are  an  ox-cart.  and  a  barrel  of  whisky,  out  of 
the  bung-hole  of  which  flows  one  continuous  stream  of  «lrunk- 
enness  and  profanity.  The  argument  that  it  i<  <  ak  ulattHl  to 
im{>rovt'  the  breed  of  horses  is  only  aj»plicable  to  regiilur 
turf  races,  such  as  tlie  I>t  rl>y.  DiopMi*'^  bim.«<elf  would 
smile  !!t  <\\vh  )»(>in<x  \hv  ii  -nit,  cnuld  he  but  see  the  ciTii- 
peiitois  iit  >jK  i'il  du  one  ot  our  quarter  race-tracks,  groonuHl 
by  Pinion  iSuggs." 

After  irtating  the  familiar  rule  allowing  recovery  in  such 
-case.  Chief  Justice  Hemphill  responds  vigorously  to  the  argu<^ 
ment  of  counsel  as  follows:  "But,  it  seems,  a  new  rule  has 
been  discovered,  by  which  to  test  the  validity  of  contracts; 
and  that  is,  the  l  ielief  of  the  jury  with  regard  to  this  ten- 
dency' to  immorality  and  bivaihes  of  tlie  i»eace,  and  this 
even  where  sudi  eoDtriicts  luive  been  deelare<l  by  the  court, 
of  the  last  resort  to  b«^  valid  in  l.nv  and  to  linvc  nl!  the  force 
and  illicMey  wliirb  the  law  can  iinj)iirt  to  any  eontract.  Xo 
doctrine  nion>  suliversive  of  law  and  of  private  and  puldie 
rij^lits  could  have  been  dcviseil,  In  fact,  it  sets  them  aH«>at 
upon  ])ublic  sentiment,  to  fluctuate,  and  rise,  and  fall  with 
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the  ebb  and  flow  of  popular  ojiiTiinn,  htkI,  w\m\  hrnuqfltt  to 
trial,  to  succetni  nr  fail,  not  ain >r<liiiu  (■>  f-i:ibiislu'<I  ruU's  of 
law,  but  u|X)n  thr  Iviiei,  ilu-  piivau-  opiaioiis,  or,  in  uiher 
words,  tho  whims  and  caprices  of  the  jury  before  whom  they 
«re  presented.  The  most  sacred  rights^those  most  cherished 
bT  the  law^may  be  frustrated  and  defeated  if,  witboat  any 
ngitfd  to  the  law,  a  justice  of  the  peace,  with  his  jury,  might 
deem  them  agaiBst  morals,  good  order,  or  public  policy. 
.  .  .   It  is  the  duty  of  both  jiulge.«*  and  jTirirs  to  decide 
on  right.s  aocordinj^  to  tlie  hiws  of  the  laiul,  and  not  on  their 
Ix'lief  of  what  ou^lit  to  be  law.  '  Their  oftice  i.s  not  legislative. 
It  is  judicial :  it  i«  to  admimstcr  the  law      »liey  tiTul  it.  and 
not  to  txiilt  tlii'ir  own  belief  or  notions  iiIha  c  the  law,  and 
follow  tlit»<e  as  a  higher  ("(mIc  by  whivh  the  nglits  of  the 
<5(immunity  are  to  be  regulated  or  controlled." 

G«Deral  professional  opinicm  has  put  at  rest  whatever 
diveisify  may  have  existed  on  this  question,  and  now-anlays 
fte  more  a  judge  dilates  upon  a  subject  so  vague  and  inde- 
terminate, and  so  obviously  unsuited  to  the  judicial  function 
pvHic  polict/,  the  greater  cause  he  gives  for  the  just  sus- 
pickm  that  he  is  merely 

"  Praisin-..'  1h"^o  tlitnu'^  (n-'s  in.  lifici)  ti>. 
Xiid  (iiiiniiin^'  lhi>>r  ti"  itiitiU  to." 

I>iit  with  the  enforced  titjaiidunmtiil  of  this  elaini  of  juri.s- 
diction  to  uaiml  laws  oppo.sed  to  their  idea."  of  [lublic 
policy,  firsiit  principle»  of  morality,  aud  natural  juijtice,  the 
oottrts  of  the  Union,  with  amazing  boldness  and  surj^a^^.'^ing 
ingenuity^  have  sought  to  supply  ite  loss  by  the  assumption 
of  the  high  powers  he^  first  noted — another  form  merely 
of  the  undertaking  judicially  to  deivrmine  the  public  policy 
of  the  country.  And  as  respects  thi.s  chirf  branch  of  our 
inquiry,  from  out  the  vicissitudes  of  English  aiul  .\inerican 
political  and  jndicinl  fii^lory;  consistent  with  the  terms  of 
tUe  CoDstitutiou  and  its  conteniitoraiieous  exposition;  and 
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alone  cnnsi.vtj  nf  with  the  fiuKiumental  theory  that  the  ile- 
partmeiiUs  urt  i  jual,  co-ordiuatc,  aiid  iudependent,  we  reach 
the  clear  light,  that,  ujnai  questions  of  sovereign  power  and 
policy,  each  department  mu.st  judge  for  itself;  and  over  aU, 
the  people,  through  constitutional  agencies,  in  the  exercise 
of  their  reserved  right,  may  declare,  in  such  case,  what  is 
the  true  intent  and  moaning  of  the  Con.'ditution,  either 
affirming  or  reversing  the  ])revious  declarations  of  the  1^^ 
lative,  executiv*'.  fir  judiciail  branehes. 

No  (jnestion  nj  ilu'  jrnmt  nr  pn)hibitif»n  of  <ov«'rt  ifjn 
jwnver  or  drrlaration  of  puMir  |iolicy  shouM  i  vi  i'  \>v  r<>n- 
siilt  ied  >ettled  until  uiiil'orruity  of  dpinion  uciit^n  hius 
been  reached  by  the  several  <le]tai  iiiKUts,  and  not  then 
until  the  i>eople  have  made  known,  under  circumstancea 
and  conditions  ikvorable  to  iU  exercii^e,  and  through  such 
time  as  to  assure  deliberation,  their  approval  of  such  con- 
currence. And  this  concurrence  itself,  to  be  binding,  must 
be  reached  under  tin  fr  ee  exercis'  of  the  right  of  indepen- 
dent opinion  and  acti<»n.  and  not  through  the  influence  of 
the  gross  delusion  that  the  courts  speak  on  the  subject  "with 
the  voire  a--  of  one  linvin<j  iHtlfiority ,'' 

if  it  U-  objecteil  that  t*»  ^overiiiuent.^*,  to  i^uofe  from 
Blackston«''s  C'o7><?«>^j/f/r)V>t. However  they  began,  or  i>\  what 
right  soever  they  subsist,  there  is,  and  must  be  in  all  of  them, 
a  supreme,  irresistible,  absolute,  uncontrolled  authority,  in 
which  the  jura  aummi  tmpent,  or  the  rights  of  sovereignty, 
reside"— M'hich  is,  indeed,  the  argument  of  necessity  whereon 
the  rightful  exercise  of  this  pre-eminent  power  by  the  judi* 
dary  is  largely  placed  by  its  advocates — I  reply  to  this  ab- 
stract pn)|NMition,  that  the ^'aru  .•<iii,iini  iiiijMrii  in  re;>nl>lican 
governments  reside  in  the  people  themselves.  Moreover, 
history  atlords  "many  illustrious  examph's  of  irovernmeiit 
by  <(>nventions.  as  the  (iernian  ICmpire,  the  Dutch  Jtepublic, 
the  Swisfj  Cantons,  and  the  Achaian  League. 
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If  it  be  further  objected  that  beneficial  resuhs  can  only  be 
hoped  for  from  this  process  of  voluntary  adjust nient  at  the 
€nd  of  a  long  period  of  conflict  and  travail,  I  reply,  that 
no  truly  beneficial  results  in  the  world's  history — physical, 
social,  moral,  or  governmental — were  ever  achieved  by 
"happy  accidents;"  and  if  the  period  of  attainment  of  these 
results  be  deferred,  it  is  because  their  riglit  development 
requires  it;  ^ and  dissatisfaction  on  that  account  is  only  a  re- 
newed expression  of  the  impatience  of  man  with  the  slow 
processes  of  God  and  of  Nature. 
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The  Fuiure  oj  Oar  I^ofemon. 

Our  profession  is  one  of  the  necessities  of  civilisation. 
There  is  no  occasion  for  lawyers,  whore  the  only  test  of 
human  rights  is  the  will  of  the  strongest. 

Hut  sofiety,  evi'ii  in  its  rvulcst  forms,  l>iing>  nun  into 
relations  with  tacli  other.  For  the  gein  iHl  welfare,  it  takes 
here  n  little  and  there  a  little  from  the  absolute  rights  of 
individuals.  The  process  goes  on  from  year  to  year,  from 
cycle  to  cycle;  for  the  law  as  well  as  j^clenoe  has  its  cosmic 
forees.  Common  convenience  and  mntinil  necessities  beget 
tlie  law  of  eii-luni.  As  wealth  anil  jM»|»ulation  increase,  these 
relations  become  more  strained,  artificial,  ttn<l  complex. 

The  law  is  the  result  of  growth  and  decay ;  for  in  the  law,  as 
in  everA'thing  human,  there  is  an  eternal  struggle  between 
life  and  death  for  the  mastery;  and  then^fore  the  great  body 
of  our  law.  which  afl'ects  us  so  eloselv  in  every  relation  ul  life, 
cannot  be  udmiiiistered  with  comjmrative  suiH;eJ«si  except 
through  the  instrumentality  of  a  ]>icked  corjjs  pos^sessing  tlie 
qiialiiications  which  special  training  and  the  hard  dim[»line 
of  experience  alone  can  give. 

Since  I^racton  wrote,  '*  I  )est ruction  and  Keeonstruetion'* 
havu  done  their  work.   A  great  revolution  has  been  wrou^lit. 
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not  only  iu  the  structure  of  tlie  law  itself,  but  iu  its  processes 
4md  methods,  and  in  the  guilds  by  whose  aid  H  has  been 
adminiatered. 

Then  the  "law^merchant"  was  but  a  name,  and  the  Court 
of  Chancery  another.  The  "custom  of  merchants"  was  not 

recognized  by  the  courts  as  a  part  of  tlio  <  ommon  law  for 
nearly  three  hundred  and  fifty  years;  and  the  stout  resist- 
ance of  tlie  common  lawyers  to  its  adoption.  whi<  h  tliey 
p.rr;trf1<>d  a  n^nrpation.  wn-  imt  silenced  until  tlie  tiiial 
dt'i-isioii  in  ITri.'t — one  liuudrt-d  ami  lifiy-six  years  later. 
Walthaui  hiul  uut  Uien  invented  the  subpa-na  which  nnule 
the  Court  of  Chancery  The  deformed  transformed.'*  Maiiu- 
factures  and  the  statute  against  monopolies  were  unknown, 
and  the  arts- and  sciences  were  at  their  lowest  ebb. 

Tlic  profession,  as  it  has  existed  in  England  for  centuries, 
divided  into  two  great  branches,  was  then  unknov^-n.  The 
rigid  policy  of  the  common  law  was  to  compel  all  parties  to 
appear  in  person,  and,  with  the  aid  of  the  court,  try  their 
own  causes.  Kii^st  came  advocates,  variously  desi;>;nate<I. — 
known  as  a  standing  order  prior  to  1'2."" :  as  barristers,  in  a 
restricted  sense,  as  early  as  1201;  and  -iiicr.  a>  l>arri.sU'rs»  oi 
various  degrees,  or  a&  counsel.  Potential  as  this  body  luus 
been,  it  wa.s  the  creation  not  of  statutes,  but  of  custom.  Bar- 
risters were  not  admitted  to  practice  by  the  courts,  but  were 
called  to  the  bar  by  the  Inns  of  Ck)urt.  Probably  no  body  of 
men  equally  potential  were  ever  so  little  subject  to  statutor}* 
regulation. 

Att4)rneys  in  fact,  as  contradistinguished  from  attorneys 
at  law,  have  existed  from  the  dawn  of  the  common  law.  At 
a  later  day.  in  certain  cases  of  emergency,  a  plaintitl  cr  'de- 
fendant, wiili  the  sanction  of  the  court,  miarht  sclt  ct  si.nu 
friend  or  deputy  to  take  his  place.  The  parties  haJ  ihu 
right  to  employ  such  agents  to  represent  them  in  tlie  king's 
oourts,  provided  they  first  obtained  a  license  from  the  Crown 
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to  a]jpear  in  that  particular  cause  by  such  attorney,  thorugh 
•  sometimes,  by  "  pf^ecial  grace,"  a  party  was  allowed  to  select 
any  person.  This  was  such  a  source  of  revenue,  that  there 
were  four  hundred  of  such  attorneys  in  the  reign  of 
Edward  J 1 1. 

At  i\  later  dalv,  lor  the  pur|»>:^e  of  freeinjr  litipints  from 
tills  burden,  Parliament  provided  that  an}'  person  might 
appoint  any  other  person  his  attorney  without  fee  or 
license.  They  were  still,  however,  nothing  but  agents  in  a 
particular  cause.  The  result  was  that  litigation  was  largely 
increased,  ainl  ihe  parties  Htifjant  wen-  hiinded  over  as  pit  v 
to  thi:;^  unlit  ensed  horde.  To  remedy  the«je  evils.  Parhameiit, 
four  hundred  and  eighty  years  ago,  provided  in  sub$%tanco 
that  none  but  good  and  virtuous  '*  men,  learne<l,  and  of 
good  fame,'*  should  be  admitted  and  sworn  as  attorneys; 
that  such  should  be  examined  bv  the  justiees,  and  their 
names  put  upon  tJie  roll;  that  in  cui»e  of  the  death  ol  aiiy 
attorney  so  enrolled,  the  justices  were  in  like  manner  to 
'*make  another  in  his  place:''  and  that  'Mf  any  such  attorney 
be  found  in  any  default  of  record  or  otherwise,  he  shall 
foreswear  the  court.  :ind  ne\  t  r  after  be  received  to  make  anv 
i^uli  in  the  c<airt  of  the  knig.  * 

'Vlif  sub-t;ince  (.»f  this  statute  was  ))orrowe<l  from  tlu* 
French  and  the  Roman  law.  Its  vital  principle  is  the  bed- 
rock u|K>n  which  all  subseciuent  legislation  in  Oreat  Britain 
and  the  United  States  rosts.  Bv  this,  attornevs  for  the  first 
time  <*ea.<*d  to  be  attorneys  in  fact,  and  became  attornevs 
of  record — ofti<  (  of  court,  subjeet  to  its  control  and  super- 
visioir.  In  1871  they  numbered  13,824  in  the  I  nite<i  King- 
dom alone. 

The  essential  differences  between  the  two  branches  of  the 
protVission  were: 

The  efuployment  of  attorneys  was  ]»ecuniary,  thai  of  bar- 
risters, honorary.  Attorneys,  like  other  einploy^'-s,  might 
13 
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donmnd  and  receive  compwinitios ;  barrigteis  could  not  de- 
mand anything,  Sut  might  receive  gifts.  Attorneys  might 
recover  their  oompcnsatiou  ik  oMtmpitii  or  debt ;  barrii^tors 
had  no  n»mt><ly  ut  law  or  in  iHiuity.  Attorneys  were  liable 
for  iioglwt  of  ordinary  mro  and  diriponce;  barristers  were 
.  liable  only  in  eu^e  •»!'  nnilu  /rW/w,  and  not  alwnvs  for  that. 
The  attnrney  ini<rlit  confer  dim'tly  with  hisrlitni.  ilie  Imi- 
rister  niij^ht  not.  The  uttoniey  took  chai'ge  of  the  jireliin- 
inary  proceedings,  made  his  brief  of  the  law  and  the  facts, 
'  with  notes  of  the  testimony,  selected  his  leader,  and  acted  as 
a  go-between  between  client  and  counsel ;  the  barrister  pre- 
pared the  pleadings,  and  took  the  chatge  and  responsibility 
of  the  I'auM!  in  eonrt. 

The  Kn^lish  bar  did  not,  as  has  been  said,  reappear  with 
the  eolonist.s  on  tliese  shores.  The  Dntehnien  of  Xew  York 
and  the  |»<'0|>le  of  the  .)»"rseys,  prior  to  their  arnicxutitiTi  To 
N<nv  l-'iiu'!;iiul  in  KISS. — jhkI,  in  fact,  nntil  170.S, — had  liiik^ 
oeeu.-^ioii  tui  liiuyei-s;  reiiu  aiel  hist^uakeis,  still  les.-;  lio^t-r 
William."^  and  hi:?  followers  hail  none  at  all.  The  Separatists 
of  Plymouth  Colony  sent  home  the  only  person  from  the 
Inns  of  ('ourt  who  attempted  to  practise  within  its  limits. 
Some  of  the  most  eminent  mcmbttrs  of  the  colony  of  Masra* 
chusettH  Bay  had  been  thoroughly  trained  in  the  Iuu.«  (»f 
Court.  They  did  not,  h(»wever.  atteinpl  to  |»raetise,  but 
UtllilSCil  their  knowledge  for  the  In'tK-lit  of  the  Hiblc  <.'om- 
inonwealths.  They  too  sent  home  the  oidy  e«lneale<l  lawyer 
"n  their  midst,  nist!  the  result  was  that  tie  nneicnf  Kn'jiish 
praclici'  w;i<  lit  hi  iwcessitv  revived.  Tin  parties  were  re- 
<|uired  to  appear  in  court  and  try  tiieir  own  eaiLse.s.  They 
might  usk  a  friend  to  asj'ist  them,  and  often  did.  "  ratron.-*" 
came  in  in  their  aid.  as  wa.<i  the  casiic  under  the  Roman  law. 
Nearly  every  man  who  could  read  and  write,  and  many  who 
cotihl  not,  a.s  in  the  mother  coutitrj*',  wheta  licenaj^  were 
swept«  away  by  statute,       up  a«t  an  attorney  in  fact. 
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"Chimney -corner  law"  roigned,  exrept  wlure  the  niuiulutos 
of  the  penenil  court  or  some  otln  r  ruurt  *;overnitl. 

At  the  trials  for  witchcraft  at  Salem  in  l(>i)2,  an  ohi  man, 
Giles  Corey,  "standing  mute,"  was  prcs^sed  to  death.  Then, 
and  not  unfrequently  both  before  and  after,  tJie  minister  Uwk 
his  seat  by  the  side  of  the  ju<lii«\  and  took  his  (iii  ii  in  Ii.u*- 
anguin^  and  hounding  tlie  jury  into  retuniin*:  a  verdict  ron- 
trary  to  their  consciences  and  against  their  judgment.  In 
these  famous  trials  no  lawyer  |)artici])ate<l  either  as  attorney, 
counselor,  or  jucttje.  Had  there  hcH'ii  an  educated  bar.  the 
result  ini^ilit.  and  pri»l)ahly  would,  have  Imh  ii  ditl<  rmt,  and 
tiie  old  coinmonwcallh  nii]Lrht  have  lui  n  spared  (lie  sackclolh 
ami  ashes  which  slie  has  so  often  worn  because  of  tlie  memory 
of  those  trials. 

But  as  time  wore  on  and  the  anglici'/ation  of  the  colonies 

becanu*  mure  complete,  the  attorneys  and  barristers  ot'  lh«? 
Kn^lish  bar  appeared  distinctively  in  New  ^'ork.  Nt  w  .h  rs»  y, 
Pennsylvania,  Massachusetts,  and  some  oi  tlic  <»ther  co|(»nies; 
but  as  there  were  no  inns  of  court  from  vvliich  th<«  barristtT 
could  hail,  they  were  admittcnl  to  the  bar,  like  attorneys,  by 
the  court.  "Barristers'  habits''  were  taken  in  Massachusetts 
as  early  as  IT'iO;  but  in  <onie  ol  the  cdlonies.  n<  in  N<'W 
Hampshire,  nt>  distinction  ^^  ^^^^•en  the  two  ^ncat  brandies 
of  the  profession  was  ever  known,  though  .Judge  Story, 
whose  notions  were  ]K>culiar  and  who  was  inetineil  to  exalt 
the  functions  of  the  court,  in  the  Cireuit  Court  of  the  rnit<*d 
States  for  New  Ilampshin  .  r«»nferr(  d  the  de;4ree  <»f  rjeanl- 
at-law  uj»on  Jerc  Maxm  and  Judge  Sudth.  an<l  that  (»f 
barrister-at-law  U|K)n  Daniel  Webster  and  (itliers.  (Dart- 
mouth College  Causes,  pp.  151,1 52.)  The  <  I  ist  i  n<'t  ion  was  k ept 
u|>.  however,  in  Xew  York,  New  .hT^ey,  and  si'Vi^ral  other 
states,  until  lat«-  in  the  present  eenlury.  It  ua-  pei  j.et imh  <| 
in  the  led  era  1  eouil>  i>v  a  rule  e~iahl  i^li*  <l  l»v  the  Siipi«iiie 
Court  of  the  (/niteil  Statt.'^  in  17<H),  and  which  prevaiJcd  till 
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18oS.  There  is  now  no  distinction  in  this  country:  everv 
attorney  is  a  counselor,  and  every  counselor  an  attorney. 

Tlu-re  are  lawyer*  whu  Jiiake  pat.  ]it  caso--  a  <i»eciahy.  but 
ihey  are  comparatively  few,  ami  cuntiiicd  to  the  larger  cities. 
The  same  is  true  to  a  more  limited  degree  in  admiralty,  and 
m  business  at  the  departments,  and  the  like;  but,  in  general, 
everv  lawver  in  the  countrv  is  liable  to  be  called  ui)on  at  anv 
jLLU'iJuni  In  liaiiie  a  "Ihdiur-'  !i»»te/'  a  justit.v  writ,  a  I'lII  in 
cliaiu  i  rv :  t<»  solve  soiue  intricuii'  pr«>l»U'in  in  runvcyaiiciiig, 
to  prepare  a  vau<i-  fur  trial  I'V  jury,  to  sum  it  uj),  or  to  argue 
questions  of  law  before  the  highef^t  judicial  tribunal  in  tlie 
land. 

Till-  Upil  profeK^iion  in  tlu-  United  States  has  always  In'on 
Weaker  nuinerieally  than  either  of  the  other  so-ealle<l  **  learned 
prore.^>ii>ns."  but  in  general  has  always  been  regardeti  as  more 
potent,  for  it  has  lifted  with  (he  longest  lever  the  material 
interests  and  passions  of  men. 

A  few  brief  summaries  inay  show  the  position  of  eaeh  with 
ret'erejiee  to  the  otliei's  ami  to  the  po[»uiatiuu  of  llie  whole 
country. 

In  l»oO  we  had  23,1*39  lawyers,  2<;,«42  clerg}Tnen,  40,o(i4 
doctors;  in  18i>0,  33,183  lawyers,  37.524  clergymen,  54,583 
doctors:  in  1870,  40,736  lawyers,  43.S74  clergymen,  62,383 

<l(M'tors:  in  INSO,  <!  1,1:^7  lawyer^,  r.  Jjui.s  t  lergymen.  8.'),()71 
doctors,  in  iSoO  there  was  one  lawyer  to  tMU  j^eople,  one 
clergyman  toS(>4,and  one<loctorto  'iiiU:  in  ltSt>0,one  lawyer 
to  *M7  ]>cople,  one  clergyman  to  S37,  and  <»nc  <loctor  to  56(?: 
in  1H70,  one  lawyer  to  1>4!>  people,  one  clergyman  to  .S79,  and 
on<'  d<M  tMr  to  'US;  in  1  >sn.  <ine  lawyer  to  7S"i  }>eople.  one 
elergyman  to  77~>.  and  one  doctor  l<'  ">S'>.  The  iiundK-r  of 
lawvd-  in  the  L'nite<i  Slates  }>rior  to  the  adoption  of  the 
Federal  Con.^titiition  cannot  be  determine<l  with  exactness. 
It  niuy  be  done,  liowrvt'r,  approximately. 

It  is  knuwn  tiiat  ior  a  Ion;;  series  of  years  New  Hjtiijp>liire 
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had  more  lawyers  in  j>roiK>rtioii  to  lier  iniiubitaJiUs  than  any 
other  province,  colony,  or  state.  In  1707  she  liad  one  lawyer 
to  0,*>00  people;  in  1783,  one  to  about  5,000;  in  1787,  one  to 
4,<t00;  in  1800,  one  to  2,300;  in  1810,  one  to  1,800;  in  1820, 

one  to  l,-20():  and  in  1S80,  one  to  1,100. 

The  nwniber  ol  hnvvers  in  the  states  at  the  elose  of  the 
Hevohition  has  been  variously  er^tiniated  at  from  300  to  700. 

V 

Only  136  attorneys  had,  been  admitted  in  New  York  by  royal 
license  prior  to  the  Revolution,  and  many  of  these  were  dead 
.when  hostilities  broke  out.  In  IHSO  the  three  professions 
numbered  214,~>(»ii.  There  were  7')  female  and  <»l.U(ii  male 
lawyers,  I'm  female  and  (54,5.*)o  male  (•ler<rymen,  and  '2,432 
female  and  83,239  male  doctors.  04  of  the  75  female  lawyers 
were  under  sixty  years  of  age,  and  11  were  sixty  years  of  age 
and  upwards:  H0.177  of  the  male  lawyers  were  under  sixty 
years  of  age.  and  .■'>.'>^~)  were  sixtv  years  ul  a^e  and  upwards; 
140  uf  the  female  elergyujcu  were  Ironi  sixteen  to  sixty  years 
of  age,  and  25  were  sixty  years  of  age  and  upwards;  55,039 
of  the  male  clerg}'men  were  between  sixteen  and  sixty  years 
of  age,  and  8,894  were  sixty  j'ears  of  age  and  upwards;  2,268 
of  the  female  doetoi*s  were  betwe<'n  sixteen  and  sixtv  vears 
of  age.  and  l(j4  were  sixty  years  oi  age  and  ui)wurds;  75,000 
male  d»>etors  were  between  sixteen  and  sixty  years  of  age, 
and  8,233  were  sixty  years  of  age  and  upwards.  Of  all  the 
professionst  193,204  were  under  sixty  years  of  age,  and  21,212 
%vere  above  that  age.  of  whi<  h  only  200  were  fenudej^;  <>0.842 
hiwvers  were  native  born,  and  .'>.70r)  foreign  born:  .ll.lHu 
clergymen  were  native  born,  and  12,7)U  foreign  bom;  77,002 
doctors  were  native  bom,  and  8,579  foreign  born.  Of  the 
three  professions,*! 89,401  were  native,  and  25,105  were  foreign 
born;  1,00M  lawyers.  •2.-">ir>  rk'rgymen  and  1.0*21  doctors  were 
lV<'m  Ireland;  701  lawyers.  4.oOl  clergymen,  ami  2,<ibi  dt>c- 
tr  !^  were  from  Uerniany;  04S  lawyei-s,  2,580  clergymen,  and 
1,746  doctors  were  from  Great  Britain;  89  lawyers,  598 
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.  clt  rgynien,  and  176  doctors  were  from  Scandinavia;  559 
lawyers,  930  clergymoi,  and  1|520  doctors  were  from  Britiah 
America;-  400  lawyers,  1,797  clergymen,  and  1,474  doctors 

were  from  "other  countries." 

It  will  be  readily  seen  that  le?s«  than  one-sixteenth  of  the 
lawyers,  about  one-fifth  of  tlie  clergyraen,  and  about  ono- 
uinth  of  the  doctoi-s  were  foreign  li<»rn 

Our  populatiou  in  a  century  iius»  gout  uj)  approximately 
from  :t,()00,000  to  54,000,000.  A  century  ago  tlie  legal  pro^ 
fessiou  numbered  a  few  hundreds ;  to-day  we  muster  70,000 
strong.  The  rate  of  increase  in  the  poptolation  must  dimm- 
ish as  we  approach  the  period  when  our  vast  domain  is 
substantially  taken  up  by  actual  si»ttlers,  but  there  is  no 
disrrrniblo  rrn.-nn  why  at  the  end  of  another  half  century 
wt'  slioulci  not  Imve  more  than  2(X),000,000  population  and 
upwards  of  200,t)(  K)  la wy el's. 

With  the  liglit  of  the  past  to  aid  us,  let  us  turn  to  the 
future  of  this  great,  growing,  and  powerful  ftoofession.  Its 
prime  duties  are  two^fold:  on  the  one  hand  to  "hold  the 
fort"  of  con^tutional  liberty;  and  on  the  other  to  adapt 
the  machinery'  for  the  adminii^tration  of  justice  to  the  reason- 
able requiremenf^  of  the  acre  in  which  they  live. 

No  lawyer  cun  <ln  his  part  in  this  great  work  and  have 
"proper  directing  iulluence  with  his  brethren,"  to  u.-se  the 
language  of  Chancellor  Kent,  without  natural  and  ticquired 
power.  He  must  have  integrity,  fair  ability,  great  industry, 
and  special  training.  A  lawyer  needs  first  of  all,  moral 
honesty  and  moral  courage.  People  in  other  occupotious 
often  "  succeed,"  as  the  world  phrases  it,  without  these.  It 
reqtiiro-'  but  little  leirnl  reason  or  moral  cen^ip  to  pick  locks, 
break  vaults,  or  to  l.ully  weak  men  and  timid  women  out  of 
their  rights,  and  oflentiuu  s  Init  liitlu  more  to  rob  the  living 
and  plunder  the  dead,  hut  a  lawyer  must  be  honest  ^mt 
with  himself,  because  without  that  he  cannot  be  facmest  with 
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Others.  Many  a  diflicult  cau^^e  has  been  determined  by  the 
nioiai  weight  of  counsel. 

W'hat  system  of  special  training  is  the  l>e8t?  Here  the 
house  is  divided  against  itself.  One  side  insists  that  it  must 
be  had  in  a  law  school,  and  the  other  that  it  must  be  had  in 
i\  law  office.  Neither  i?  rit^lit.  Schools  and  offices  can  only 
siip|)leineiit,  ihey  cannot  supeiscde  the  vvurk  of  the  Ahnighty. 
^*  Books,"  said  the  man  of  continental  mind,  "  make  drill- 
masters,  but  God  makes  generals.'*  Eating  terms/'  as  the 
benchers  of  the  Inns  found  out  long  before  the  adoption 
of  the  rules  of  1853,  docs  not  make  lawyers.  No  more 
docs  one  become  such  by  lounging  about  some  office  for 
three  f  >r  more  years.  The  thing,  and  not  the  name,  is  the 
test.  There  is  no  place  for  acquiring  a  mastery  of  general 
principles  with  apt  illustrations  like  a  thoroughly  e<4uipped 
law  school.  There  is  no  place  where  a  knowledge  of  men 
and  things  and  the  use  of  the  machinery  of  the  law  can  be 
so  thoroughly  mastered  as  in  a  law  office,  actively  engaged 
in  general  practice.  There  every  student  ranks  up  accord- 
ing to  the  test.  In  a  few  months  alter  his  admission  he  is 
taught  that  there  is  something  for  him  to  do.  Each  in  turn 
becomes  book-keeper,  cashier,  an«l  act.s  in  a  general  admin- 
istrative capacity.  In  turn  he  must  hunt  records,  look  up 
testimony,  prepare  the  smaller  causes,  marshal  his  authori- 
ties, and  argue  his  cases.  It  teaches  him  what  responsibility 
is.  It  gives  him  confidence;  for  he  knows  that  whenef\'er  an 
emergency  rwjuires,  he  can  have  the  support  of  the  junior 
partner,  and  whenever  unexpected  difficulties  thicken,  he 
can  bring  to  his  aid  the  whole  force  of  tho  othce,  with  the 
trained  regular  at  its  head. 

The  great  obstacles  in  the  way  of  the  profession  are,  first, 
the  eouditinn  of  our  statutes:  second,  of  our  r;i>e  law:  third, 
the  rampant  tendency  to  judicial  icgislaiion:  and  fourth, 
the  commercial  spirit  which  has  entered  the  profession  and 
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thrcotens  to  reduce  k  from  a  guilil  tu.a  more  trade  for  the 
getting  of  money.  .  \ 

The  deteriocation  of  the  statute  law,  botli  in  «!tat&  and 
natiOD,  hiiJ*  been  going  on  for  years,  anil  sletnlily  growS' 
worse.  Tlie  «leeent  U-gislntion  largely  about  trivial  mat- 
ters, ubieb  .sbould  eitber  be  regiibiteil  by  tbe  nnmieipulities 
wlio'*!'  int<M'«'>-t«  are  af!'ecte<],  or  by  ireticrnl  U'gislalioii.  The 
(hsbouc-?!  lt.*gi.-«lHlion  largely  {iurclia.M.Hl  and  is  mainly  tlie^ 
work  of  .skilled  speeiali.st.s,  doing  one  thing  uuder  tbe  gui.'H; 
of  doing  another  aad  entirely  <Uf{erent  thing.  This  cannot 
well  be'foettered  until  fJi«  moral  sentiment  of  (h<«  community 
is  educated  up  to  a  higher  s>tiuirlard,  nio  that  they  will  refu^' 
to  elect,  or  iliserown  if  eleet^Ml,  marketable  legislators;  nor 
until  tbe  la.'^k  of  framing  tbose  laws,  wbicb  aiv  to  aHVet  the 
t  ritiif  eoninuniity.  v:\u  be  eoniniitted  to  bonest  and  intolli- 
geiii  men,  trained  lor  that  ]mrpOK)e,  aud  paid  by  tbe  public 
for  tUeir  serviecs. 

In  oiy  own  staite,  neither  tlie  profe£Bi<m  nor  the  c(»urt» 
would  kuow  where  they  were  if  the  modern  statutes  were 
not  based  upon  old  foundations.  For  generations  prior  to 
the  Revolution,  our  i>ublic  statutes  were  framed  by  the  king's 
attorney  general  or  bis  assistants.  These  men  were  either 
Iniiiied  in  tin*  Inns  of  Court  or  M'ere  (ifh<>rwist'  tlinroiuxlily 
rijuii']ied  lawyers.  duo  man  beltl  tin-  i>|Ii<c  of  att' otH'v 
uencral  for  tbirtv-six  vears.  For  nianv  vears  afli-r  the 
Revolution,  in  geueral  the  same  uien,  or  those  who  had 
been  trained  under  them,  did  the  same  work.  As  late  a» 
1822  the  entire  probate  law  of  the  state  was  recast  by  two- 
eminent  judges  uf  probate.  The  chairman  of  this  com- 
mittee, Charles  II.  Atherton.  was  oia'  of  the  foremost  m»?n 
of  the  country,  atul  had  been  judge  of  laobati-  f>>r  thirty 
yejirs.  As  late  !t<  IKi'l  the  Jiidi<  i:iry  Ael,  aud  in  [lartieular 
that  on  wbieli  the  entire  (Mjuiiy  jurisdietion  rests,  wa** 
framed  by  Judge  Tarker,  afterwardji  chief  justice,  aud  loii^ 
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pn^esBorat  Harvaml  Uiw  S  lu"'!  I  lie  cliainu-tt-r  of  ni«HU  rii 
ttatates  is  often  made  the  (  .\«  um'  for  Hagrnnt  judieinl 
li^lation. 

Conlusion  worse  oonfounded  reigns  in  case  law.    For  this 
there  are  several  reasons : 
1.  We  have  a  multiplicity  of  legal  tribunals. 
From  the  great  extent  of  our  territory  jukI  tlu-  unj^reie- 
•lonte^l  increase  »if  our  i>ojtu]ati<>ii,  \\u'-^v  must  nm-ssjirily 
au'l  nipidly  iin-mis*-.     WC  wnw  iliirty-eijilil  states, 

und  are  soon  to  iuive  more.    Tluse  all  have  complete  ju- 
<licial  systems.   Bach  state,  besides  8]wt4al  tribunals,  which 
ue  in  effect  courts  of  claims,  or  s{>ecial  oouiIh  of  last  resort, 
bas  at  least  a  system  of  magistrates'  mirt^^.  a  system  of 
eoarts  of  fir^t  instunee.  and  at  l<  a>t  one  court  of  hit<l  resiort. 
The  pressure  of  lawim-sj*  is  sudi  tliat  wmie  of  tli<'se  stat<« 
have  Ihx-ii  comyieUed  to  report  to  ruiniiii'^sioii'^ — e\tra  cmirt-j 
"I  tiiml  juriMlictioii.     In  <>\\i-  in~t;iiir<'.  «(|.;irai«'  tril>niiaN 
iwvf  kx'U  created  for  civil  and  A'liniiual  caUM-s.  mid  lliat 
of  California  has  been  invefted  with  a  triplimte  action,  by 
which  it  sits  first  in  two  sections  and  then  as  a  whole. 
ScTsral  other  states  have  an  iutemiediate  tribunal,  which 
a  court  of  final  jurisilietion  in  a  very  lai-jje  class*  of  causes. 
W«  have  eight  organizeil  lerritoriej«  and  one  unorganized 
torritorv  attached  for  judicial  |tnr|Kl-e^  to  an  orj:ani/ed  ler- 
rit<H\.     All   tlie<e  have  at  'l<a-!    iiia;;i-lrali-"  inirt-.  the 
courts  of  tirst  instaure,  the  ~ui>rtiiie  law  eomt.  and  overall 
the  Supreme  Court  of  the  l  iiiied  States.    The  l»i.-^trict  of 
(binmbia  bas  all  these  and  something  more.    In  the  fi'clcr4il 
i^nstem  proper,  besides  the  ^fK'cial  connnis.-'ions.  the  de)>art- 
mmt  tribunals,  and  the  court  of  daitns,  \vc  have  about 
axty  district  courts,  nine  circuit  c<»urts.  and  m-er  tdl  the 
Federal  Supreme  Court. 

All  these  trilainals  arc  a  lar^t-  portion  <.t  iln'  linie  in  a 
state  of  constant  activitv.     I'lit  ir  vei  v  ummiIm  i-  neees<aiilv 
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dotroys  tlu-  unity  of  the  law.  .Sluitrd  tlirougli  hundreds 
of  mouths,  it  Ixionu's  loiitradictorv  and  chaotic.  If  there 
wert*  to  he  no  chanj^ctJ.  we  might  iMidure  the  present  eon- 
diti«»n  «»f  things.  Th<'  trouhle  i.s,  the  work  ha.>*  onl}*  fiiirly 
hcgun. 

2.  A.s  a  rule,  the  dockets  of  the  court  sitting  »?j  (>anr  are 
so  over-crow(U?d  that  tlie  work  cannot  be  done  as  it  ouglit 


Illustrations  sire  luirdiv  needed,  and  vet  a  few  mav  be 
pertinent.  A  few  years  ago  the  highest  court  of  one  of  the 
foremost  states'  of  the  old  thirteen  sat  in  a  most  important 
division.  Four  Inindreil  and  Hfty  causes  stood  in  the  paper 
for  iirgumeni.  The  n^urt  consisted  of  five  ju»lges.  They  sat 
for  seven  weeks,  and  dis|Mj.sed  of  four  hundred  and  twenty- 
five  of  these  causes.  Assuming  that  the  court  sat  every 
week-day  tor  argunient<:  that  the  judges  did  not  work  on 
Sinuiay;  that  every  juilge  |Mirticipat<'d  in  the  decision  of 
every  <-ause,  and  wrote  his  share  of  tl»e  opinions  (which 
would  all  seem  to  Ih'  violent  presumptions),  more  than  ten 
causes  were  heanl  and  decided,  and  each  judge  wrote  two 
opinions  every  day  of  the  term.  In  fact,  the  Chief  Ju.stii-e 
wrote  one  hundred  aiitl  sixty-two  opinions,  or  at  the  rate 
of  about  four  a-day.  What  time  could  Iiave  l)oen  given 
intelligently  lo  the  arguments  or  to  an  examination  of 
authoritii's?  It  is  said  that  the  Court  of  Ap|H'als  of  the 
.Slat<'  of  New  York  dei-ide  about  live  luuidred  causes  an- 
nually, and  <inee  or  twice  have  decitled  about  seven  hun- 
dred: and  yet  the  state  has  twice  l)een  compelled,  by  con- 
stitutional amendments,  to  relieve  this  overburdened  court 
by  luuimissions  <>i'  !i|i]i<al.  It  is  notorious  that  these  enor- 
mous labors  broke  the  biicks  of  four  strong  men  on  the 
bench,  of  whii'h  .lud^e  Chunh  was  the  head.  It  is  said 
that  the  ."Supreme  t  'lturt  of  Illinois,  before  it  was  relievt-il  by 
(In- a|i]M  llale  emirts.  (Irejili  rl  about  seven  hiuulred  causes  one 
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year,  and  iRaily  nine  huiulnd  another.  It  is  one  of  the 
niy.»leries  to  the  profession  why  the  re>i  uf  the  court  did  not 
<he  with  Jpdge  Breese,  or  ri^sign  witli  Judge  McAllister. 

Two  lamentable  results  flowed  from  this  state  of  things. 
Judges  not  unfrequently  forgot  that  their  prime  mission  is 
to  administer  justice,  and  that  every  suitor  has  the  right  to 
have  his  cause  fairly  and  fully  lieani.  They  came  to  n-L^ird 
themselves  si<  a  .species  of  telegraph  operators,  whose  })i  ijue 
mission  is  the  dispatch  of  business.  They  guillotined  one 
party  or  the  other,  in  order  to  diminish  the  docket  by  laying 
aome  new  head  on  the  block. 

The  a.'<signment  of  (>}>iuiuns  is  praciically  tlit^  decision  of 
causes  by  a  single  jud^e.  as  a  rule.  Other  things  being  equal, 
three  judges  are  better  than  five,  and  five  better  tlian  seven. 
The  additional  numbers  only  retard  in  consultation.  Their 
utility  consists  mainly  in  the  fact  that  they  form  an  addi- 
tioiial  clerical  force,  who  can  examine  more  causes,  hunt  up 
authorities,  and  write  more  opinions.  A  more  thorough  ex- 
amination of  a  cause  can  undoubtedly  Ik  made  by  one  man 
than  by  three,  five,  or  seven ;  but  he  is  far  more  liable  to  err, 
because  he  is  liable  to  be  influenced  by  his  biases,,  his  preju- 
dices, or  his  peculiar  views.  He  has  not  the  o])portunity  to 
correct  his  judgment  by  the  intelligent  judunu  ut  of  other 
men  who  have  examined  the  questions  as  carefully  ats  him- 
self, and  from  another  stand-point  Where  causes  are  thus 
assigned,  in  eight  cases  out  of  ten  the  assent  of  the  others  is 
merely  formal.  The  instances  are  very  many  in  which  ship- 
wreck has  thus  been  made  of  the  law.  The  Supreme  C  ourt 
of  Pennsylvania  has  long  been  one  of  the  able^st  judicial 
tribunals  in  the  Union,  and  her  judges  noted  for  their  frank- 
ness. In  Schriver  i».  Meyer,  Weidman  vs.  Maish,  Hutchinson 
t».  M'Clure,  and  M'Konkey's  Appeal,  we  have  marked  illus- 
#  trations  of  the  evil  referiid  to.  Doctrines  wliirli  had  been 
aettled  from  the  .foundations  of  the  state,  and  long  lines  of 
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decisions  whore  the  doctrine  of  9lare  decisis  should  provaiU 

if  anywhere,  \n\i\  been  overturned  and  trampled  under  foot, 
if  wo  can  give  titMlit  to  judges  lilatk,  (iil»>un,  and  (»th(T 
eminent  jurists.  Ix'eauso  **tlie  pressure  of  busiue^  left  little 
time  for  consideration,"  and  the  judges  "were  compelled  to 
po  at  railroad  s]k'<h1,"  and  to  dejiend  u{>on  the  judge  who 
j  'K  pared  the  opinion  unseen  hv  the  re^  of  the  court  before 
ii  \v;i<  ileliverod."  Tlu  i\  li.irUlv  a  -tai<  in  this  Unioji  in 
whicli  the  same  thing  lia>  not  been  ro]>eated  in  one  way  or 
another. 

No  one  will  he  likely  to  question  the  careful  conservatism 
or  ^  reat  ability  of  Chief  Justice  Shaw,  or  that  of  the  eminent 

ju<lLres  wh(»  wt  i\  Ins  associates,  i'lliott  ^^luiie.  1*2  Cushing. 
171.  was  deeidtnl  at  tiie  C)ci<»l>er  term,  IS.');},  Chief  Jusitice 
^haw  delivering  the  opinion,  it  was  a  landlord-  and  tenant 
case.  The  same  case  •between  the  same  parties  was  decided  at 
the  (>ctolM»r  tenn,  \>CA,  This  opinion  was  also  delivered  by 
the  t  liii  !  .lustite.  The  tac'ts  in  hoth  cases  are  pre<'isely  ihe 
same,  with  a  single  exception,  and  that  is  ex})ressly  stilted  in 
the  last  opinion  to  be  immaterial.  The  two  decisions  are 
directly  in  the  teeth  of  each  other.  The  last  opinion  con- 
tains no  referent*e  whatever  to  the  former  one.  and  it  is 
eviih'ut  tliat  the  ruuvi  had  entirely  forgotten  both  the  former 
case  and  the  o[>inion. 

Not  to  be  outdone  by  his  brethren  in  Pennsylvania  and 
Massachusetts^,  Mr.  Justice  1^11,  a  judge  of  great  learning  and 
ability,  in  Hazeltine  r*.  Colbum,  81  N.  H.  4*M),  another  land- 
lord and  tenant  eas«'.  decided  the  siimo  point  both  ways  in 
the  same  opinion,  to  tlie  gi'eat  liewiidormcnt  of  succeetiing 
judges. 

8c»nietinu*s  a  judge  who  pn»jiares  a  minority  opinion  for- 
gets that  it  wtv*  not  the  nnijority  opinion,  and  forthwith  it 

got  s  ilown  in  thi"  reports  a?-  evidence  of  tlie  law  of  the 
land. 
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A  new  practice  has  grown  uj»  aiiK*ng  jii(lgt'.>  duriug  the 
last  thirty  .years  whicli  i?^  very  pernicious.  A  judge  of  ample . 
means  goes  upon  the  bench.  He  is,  or  becomes,  a  favprite  of 
society.  As  such,  demands  are  made  which  encnuieh  seriously 
upon  his  time.  Having  the  means,  he  employs  another 
lawyer,  nuiiiijially  us  his  rk,  to  tninsloriu  liis  notes  into 
opinions,  and  reinforce  them  with  argumeiits  and  authorities. 
Sometimes  these  short  notes  are  simply  judgment  for  the 
plaintiff  or  defendant,  and  tlie  luckless  deputy  judge  finds 
himself  at  his  wits*  end  to  know  whether  he  shall  write  up 
an  o|.iiii(in  for  iliv  plaiiuill'  or  delViulaiit.  In  fhrnrjf.  tliese 
opinions  are  always  considered  cai'elully  afterwards  by  tlie 
judge  who,  in  the  language  of  an  eminent  judge,  "takes  the 
responsibility  of  the  opinion."  In  other  cases  the  same 
judge,  and  for  the  same  reason,  employs  in  like  manner  a 
ckrk  to  examine  tlic  causes  assigned  to  him,  tn  r.-iiiMick  ihe 
precedents,  and,  as  it  is  termed,  block  out  opinions  ia  the 
less  important  causes,  in  order  that  his  employer  may  re* 
serA'e  his  strength  and  leisure  for  tliose  of  a  more  important 
character.  In  this  wav  new  contributions  are  added  to  the 
hiw.  For  these  reiisons  and  many  others,  the  report-  are  not 
alwuvs  trustworthy  evidence  of  what  the  decision  was  or  the 
law  is. 

ii.  We  have  a  multiplicity  of  reports,  and  they  crowd  upon 
us  like  the  pe^ts  of  Kgypt. 

A  century  ago  th(  !t>  was  ik.i  a  >iHgli'  vulmni'  of  repuricd 
cases  publisheil  in  the  United  blates.  Ninety  years  ago  there 
were  but  two  small  volumes.  To-day  we  have  at  lea^tt  3,100 
volumes.  They  are  increasing  at  the  rate  of  about  100  vol- 
umes annually.  The  I'nited  States  Digest  for  1882  culls* 
from  107  voluim--.  Ai  tlii.>  ratr,  w  iili  its  natural  acceleration, 
how  sliall  we  stand  a  ceiiturv  or  »  \  •  n  liliv  vtars  hence?  But 
tliis  is  not  all.  Our  courts  constantly  turn  to  the  reports 
of  the  mother  country  and  her  depen<lencie.s.   These  number 
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about  "JJOii,  ami  art-  ni|»i<lly  iiicreasiny;.  The  nicKk'ni  British 
ivjMirt-*.  it  is  true,  air  in  ^ctRTal  of  little  account.  Our  trans- 
atlantic «'oii*iin.";  have  a  |»assion  lor  statuti>s.  The  famous 
(irecian  «'Xplori'r,  in  t  xcMvalin;;  tlir  hill  of  Ilissarlik,  found 
H-ven  ritirs.  hnilt  om-  ui«>n  tlu'  ruins  of  the  otln>r.  But  this 
is  notliin;:  in  i-oin)iarison  with  the  British  statutes.  Three 
«'ntir«'  systems  of  l»ankru|it«-y.  with  no  end  of  ann'udatory 
acts,  have  In-en  swrpt  away,  and  hefore  lon^  anotlier  must 
follow  in  tlh'ir  train.  Parliament  to-day  is  engaged  in  siam- 
esing  togetlM-r  two  ■>ystfni>or  hankruptey  as  opjKisite  in  prin- 
eiple  as  the  poles.  The  foundation  statutes  in  many  cu.«es 
havf  hirn  anieiidid.  re<a''i.  and  reeonslrueto<l  again  fnun 
l<n  to  ihirly  times.  The>«-  -tatutes  have  ."iometinies  been 
piled  ill  di>joinl<  d  i'ragnient"'.  I'l-lion  upon  <  Kssa,"  ujkhi  the 
foundation^  of  tlu-  eomiiion  law,  until  the  task  of  discovering 
thr  |iriuiitiv<'  loiuiatioii  i<<  alioiit  a<  lolious  and  <litKeuIt  as 
thi' I  xlituiial ion  of  I'oinpeii  or  I li-reulaneum.  The  modern 
rleeisioii>  ale  tlierefoir  lai<;ely  han  d  upoii  the  Winding  Tp 
Art-,  ill!  Ijiiployer-^"  tlif  Local  Nhmagenieut  Act.  the 
llaiikiiipiey  i  of  jSdli.  the  Bankruptcy  Kul^.^s  «if  ISTl.  the 
J;uliv»  of  |s7"'.  the  t  uiiimon  Law  I'locedure  Act,  the  I^iud 
<'laii-t>  <  i.ti-Mlidaiioii  .Vet,  the  Seitlcil  [..atid  Act,  the  Finos 
and  |{r(  (i\ I  I  II-  the  .liiditatnie  .\ct.  and  a  gn-at  variety 
of  tiilii  i*.  iiinl  ilii  ii-l'ojr  :in'  neithor  in  point  nor  applieu]>le 
hi  iT.  Bill  i  \i  iy  judge  and  i-very  lawyer  in  active  practice 
iiiUf-l  fxaiiiiiie  ihrs^'  aiillioritii-  now  ami  then  t)r  he  will  niiiis 
-oiiie  iii.i-t.  ily  iiidi.'iii''iii  ic-iiiiL!  i-iiliicly  Upon  common  law 
or  i-i|iiit;il)lf  pi  iiii  i|ili  - ;  yd  il  i>  ill tcily  impossible  for  any 
jiiilgr.  and  till  iii'  ie  fiir  ;ii>y  lawyer  in  active  practice,  to 
exaiiiiiie  w iih  e;iie  till  uiejit  I'lilk  nf  I'liglisli  aiid  American 
il«'ei*ii»ii-,  I  \eepi  a>  eaii-i  >  ai  i-e  I'ew  things  are  more  ab- 
surd lo  aiiv  •j,iit>i\  lawyer  or  .)ii'li;e  lliaii  the  idea  that,  with 
a  ma>-  m|  ■.iher  Work  pn— iiig  upon  liim,  he  «-iin  read,  much 
le~-  uiideiMaii-l.  two  or  ihiee  volume-  of  rei»ort.s  a  week. 
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The  burdens  of  tlio  lawyer  engngcd  in  miscellaneous  prac- 
t'u'v  arc  more  Diu  roiis  even  than  tlioseof  llic  .ju(l;^t'.  His  labors 
in  causes  in  banc,  as  respeets  matters  ot  law,  are  substantially 
the  same.  Besides  this,  one-half  of  his  time  is  taken  up  with 
conferences  with  clients,  in  the  routine  and  administrative 
parte  of  the  business,  and  in  the  extensive  labors  involved  in 
the  preparation  and  inal  ot  causes  which  involve  questions 
of  fact. 

4.  Whenever  any  man,  possessed  of  mental  brawn  and 
charged  with  the  execution  of  enterprises  of  great  "pith  and 
moment/'  finds  a  river  or  mountain  in  his  j  nth,  he  bridges 
or  iiinis  the  stream,  canals  tlu-  cut-otl',  s(juirrels  through  the 
canon.  Hanks  the  mountain,  or,  in  the  last  resort,  tunnels 
it  Judges  do  the  same  thing;  and  this  is  judicial  Icgisla- 
ti<m.  We  were  all  taught  that  it  was  the  duty  of  judges  to 
declare  but  not  to  make  the  law.  We  all  know  this  is  one 
of  the  resplendent  fictions,  without  which  it  seems  impos- 
sible tor  an  Knglishman  to  administer  law,  government,  or 
anything  else,  untl  whic  h  has  lung  cheatetl  the  reason  by 
beguiling  the  imagination  of  men. 

Mr.  James  Fitzjames  Stephen,  in  his  View  of  the  Criminal 
Law  of  Eu(jlnn(i  pp.  .{'iS.  says:  "  The  fact  that,  under  the 
fiction  of  declaring  the  law,  the  judges  in  reality  make  it, 
has  been  recognized  by  every  one  who  has  studied  the  subject 
with  candor  and  intelligence,  since  the  days  of  Bentham,  at 
lea.^t.  . .  .  The  English  judges  have  always  formed  one  of  the 
be^t  subordinate  1< gi-lutures  in  the  worl<L**  And  his  real 
objcciitai  is  that  this  legislation  is  necessarily  ex  jtosf  facto 
in  its  character.  Congress  cannot  make  cx  pn;<f  fncta  laws, 
nor,  in  general,  can  the  states  make  those  wliich  are  ex 
pod  fade  in  the  technical  sense,  but  the  court  can  do  so. 
The  legislation  of  the  court  rivals  that  of  the  stjrtute 
factories  in  »puuuity,  and  not  unlVeiiUenlly  exceids  it  in 
imiMirtance. 
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Such  is  the  condition.  A  remtMly,  partial  or  otherwiae, 
mu9t  be  httd  in  the  near  future.  What  shall  it  be  ? 

We  are  told,  on  the  one  hand,  that  the  elasticity  of  the 
principles  of  the  common  law»  and,  on  the  other,  thtit  codi- 
fication. Will  jnove  a  sovLi'eign  panacea.  We  have  had  the 
lii-st  in  effoet  .since  the  cx5'^t<nce  of  custoniarv  law,  aiul  the 
latter  since  decrotnl  or  >tatutorv  law  exisied.  We  shall 
Imve  them  till  I  hi  Juiij;niLni  Day.  ro<lei>  may  accomplLsh 
much  within  a  :iingle  stjite,  but  they  must  neooMtarily  be 
aupplemented  and  modified  by  construction.  General  uni- 
fbranity  is  as  much  to  be  de^ttred  as  uniformity  within  a 

particuhir  -(;it(  The  (liHerence  on  finxlainentnl  <|Uestiuns 
shows  that  le^al  reasoninj:.  as  it  i^  termed,  is  grievously  at 
fault.  In  certain  stnti  -  the  pro.secution,  wIhtc  it  'i-'  rdlo'^'cd 
that  the  a<  <  ns«'d  was  insimc.  must  satisly  ilie  jury,  iit-yond 
a  reuiKJuable  cloubt,  tl»al  he  wius  .siuie,  or  he  umst  l>e  ac- 
quitted. In  othent  it  is  held  that  the  prosecution  muKt 
satisfy  the  jury  by  a  balance  of  probabilities:  and  in  others 
yet,  that  insanity  is  an  aflinnative  defense,  which  must  be 
made  out  by  the  priaCHier.  In  one  |K>rtion  of  the  Cnion  the 
contract  einlMxlicd  in  a  Ilolnies' note  i>  vnlirl  a^jin-t  fre<l- 
itors,  Inil  th(>  Su|>rcnic  Court  of  (he  Lnitcti  .States  Ims  held 
it  to  be  utterly  worthless,  ami  in  NfW  York  th«'  Court  of 
Appeals  has  .<illK'd  that  it  is  both  valid  and  invalid.  In 
Ma;^i>uc'hu8ett.«$,  nii  instrument  which  in  other  re^pcct.s  a 
]iromissory  note,  but  which  recites  that  it  is  payable  oh  or 
before  a  certain  day,  therein  named,  is  not  a  negotiable 
note;  but  in  Mtchigan>and  stn'eral  other  states  it  is  other- 
wise, A  .-^tijiulation  for  the  payment  of  attoniey's  fees  isf 
often  appended  to  what  would  othi  rwise  bo  a  note  of  hand. 
.Several  states  hold  that  tlir  stij)ulan'Hi  i~  valid  and  destroys 
the  tifiioti;d>k'  character  of  the  instiumiul.  uliieis,  that  tin* 
.stipulation  is  valid  und  the  note  negotiable;  otheit>  yei. 
tlint  the  stipulation  is  voidi  and  thereftiro  tlie  note  is  ne|*o* 
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liable.  Unfortunatelj'  for  signers,  notes  payable  witb  in- 
terest sometime**  mature.  The  courts  of  loinieen  of  the 
states  hold  that  the  contract  rate  (»t  iiiiirn>t  governs  after 
maturity,  while  the  courts  uf  ten  states  hold  that  tlic  statu- 
tory rate  governs,  and  the  Supreme  Court  of  the  United 
States  is  in  general  aeeonl  with  tliis  view. 

An  eminent  nit mbci"  of  the  fe<leral  judicini  \  lias  rtM-cntly 
infornicil  u--  that  I.onl  Holt,  in  enlarging  the  ccannion  law, 
*•  established  rhe  negotiability  of  bills  of  exclnniL^c  and  notes." 
Other  eminent  jurists  have  told  us  that  tlie  latter  is  due 
entirely  to  the  statute  of  the  ik\  and  4th  of  Anne,  whieh 
practically  took  elVect  May  1,  17^.").  Others  y<  t.  that  this 
eti'ert  had  been  «iiven  then>  by  a^  little  coterie  of  goid>niiih^ 
in  London,  during  the  twenty  or  thirty  years'  controversy 
wilh  Lord  Holt,  prior  to  this  aet  Lord  Holt  was  born  on 
December  1042.  He  became  ( 'hief  Ju.*«tice  of  the  King's 
Bench  in  .\pril,  KISIJ,  and  died  in  March,  17f>0.  (^ueen 
Anne  was  born  February  G,  lObl,  and  a."H;onded  the  throne 
in  1702. 

On  August  lOJil,  tlie  General  Court  of  Ma«saehusi*(ts 
Bay  enaeteil  "That  any  bill  a.'«signed  to  another  shall  be 

gor>d  flebt  to  th<*  party  to  whom  it  is  assigned."  This  brief 
but  c(»inprehensi ve  >tatute  was  expandi'd  by  the  same  liody 
in  1<>47,  so  ai*  to  jirovitie  *'  that  any  debt  or  <lebt.s  due  upon 
bill  or  other  specialty  a^-signed  to  another,  shall  be  a.s  good  a 
debt  and  estate  to  the  assignee  as  it  was  to  the  as;<ignor,  at 
the  time  of  its  assignation;  and  that  it  shall  b^  lawful  for 
the  >aiil  a»ignec  to  sue  for  and  recover  the  said  debt  due 
Upon  bill,  and  su  as.signed.  as  fully  m  the  t>riginal  creditor 
might  have  done:  provided  the  said  assignment  Ik*  made 
upon  the  back  side  of  the  bill  or  specialty.'* 

This  statute  was  subsequently  amended  in  pome  partio- 
ular<.  l^illicr  bv  cxjm*^^  cnailiiKni  or  b\  \irluc  df  the 
law  of  cU'tniii,  this  principle  bt<anie  a  part  of  the  law  of 
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Plytiiouth,  ajHl  of  the  other  colon ies  which  were  largely 

*     

the  result  of  tlie  outflow  from  the  Bay  Colouy,  and  of 

thust'  which  were  from  time  to  time  annexed  to  that 

Many  a  filled  student  has  lu'en  soroly  puxzled  in  atfi  mpt- 
ing  to  find  out  how  Lord  Holt  diil  this,  by  stoutly  deciding 
that  it  couM  not  W  done,  or  how  the  goldsmitlis  could  have 
done  this  l>efore  such  note?  existiHl,  or  how  we  are  indebte<l 
to  Lord  linlt  (»r  (^neen  Anno  tor  a  statt-  ol  ihiiiLT-  whieli 
exis^tcd  oil  thr>o  slions  before  oitla-r  ol"  thiiu  were  l»orn. 

In  PiHiple  vs.  linker,  7i>  Xew  York,  7ii,  the  Court  of  Api>eals 
smote  with  heavv  hands  one  of  the  eonier-stones  of  society, 

ft 

by  holding,  in  eHWt,  that  there  i*ould  be  a  huslmnd  without 

a  witt';  or.  to  he  nion-  sjK'eil]e,  tliat  a  man  eoultl  be  ron- 
vieti'd  bigamy  for  marryin*:  a  second  wife  while  the  ti^^l 
wife  had,  quoad  hera^elf,  Ihx'U  lawfully  divorced  by  a  court 
of  comiK'tent  jurLsdiction,  and  rightfully  remarried. 

On  no  subject  is  uniformity  more  desiralde  than  in  the 
matter  <)f  in>uran(H';  and  yet  bciwei-n  uiii  1.  i  w  t  it«  i>;  aiul 
courts  it  iKH-auie.  years  ago.  "  Tlie  Cireat  i>ismiii  bwamp  of 
the  law  of  ctmtraet?:. 

Uelief  can  only  Ix'  had  fnmi  legislative  hands,  and  it  may 
Im»  found  quite  a<  necessary  to  .codify  underwriters  and 
jud^os  as  tlie  hivv. 

i'iiv  law  of  connnon  employment  may  be  tersely  but 
nnmhlv  summari/.e<1  as  follows: 

In  England,  the  master  is  not  liiible  for  the  negligence 

of  a  co-iii.!*!' »yt'',  f)r(au-e  the  (••►iiUari  |'ii«\i(U's:  but  Iktc 
in  ^i-niral,  it  is  so  breau-<'  thi-  lontraet  (loe>  nut  }»rovi(lf 
that  the  employer  shall  l>e  liaide;  and  yet«  in  terms,  these 
con t met s  are  precist^ly  the  Siinu\ 

Fir>t,  the  rule  that  the  cor|>orate  master  could  only  act 
uii'Kr  [\iv  common  >tal  wa>  discarded;  then  we  wert*  lulJ 
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tlwt  ihc  ina>tui-  was  uuly  liable  U.vau.-«i;  of  tin.'  liat  of  tlio 

(liRH'torn;  tlmi' that  the  rule  Khoul*!  not  be  cxteiKletl ;  then 
thattlKMiiaster  vra»  liable  under  the  diH'trine  of  otter  ego;  and 
theu  that  the  latter  dix'trine  mwA  be  applied  in  all  cases 
where  it  wa»  the  <luty  <>[  tlir  lutister  t>>  he  prvM-nt. 

It  must  1m-  a  lx)ld  man  who  would  niHkrtake  to  till 
wh.iv  tlu'  'lortriiu-  of  rorniii'iii  implMynuiit  einls,  and  that 
<>i  iliv  masfcerV  tluty  t«  U*  jux-M'nt  iK-jiiii!*,  in  any  .stale  in 
tlif  l'iii<»n. 

Much  of  thiii  trouble  hasanM^n  from  the  fui-t  that  juUges 
luive  oAeu  failed,  to  |»erfeive  that' the  rule  first  laid  down 
ID  Farwell's  ca.ie,  w»!ji  establi^iluHI  by  a  great  and  wi.se 
l^latur  as  a  spetio*  of  prcrteetive  tarilf  for  the  enenuragc- 
DK»iit  of  infant  tail  way  iii'lustrioi*. 

It  Has  a  liarsli.  l>iit  a  |)1iiiti  ;m<l  sinij.lc,  nilr.  Pn  s-t  .l  hy 
<"*'i>Hilcriitinns  <»f  liuniaiiitv  and  |iiil»lic  inijicy,  tlu'  ruuris 
U^'nii.  ^t«|>  l.y  >(«•[>.  to  i«  !a\  tin-  rul<'.  and  iliao-  ifigns. 

Ijjon  a  kiudml  jioiat  the  ea.>t>  art-  m'arly  as  divei'sc. 

^Iiere  a  vonductor  k'usn^l  a  lady  paxseu^er  without  her 
^mmt,  C  J.  Ryan  (17  Am.  Uep.  lu'ld  that  it  wtut  the 
doty  of  the  master  to  W  pn':<ent — and  the  corponition 
j^mart*-d  in  ilaniBgtsa. 

Anothtrr  ipmai  court,  ili  a  incni<>i;il)lc  ra-f,  hrld,  in  rUt't  t, 
lliat  tla  nias(»'r  ow«'d  a  jia-^i  iil^i  t  tlir  duty  lo  protect  him 
ni-itlier  from  wanton  insult  nor  [lillaL;*-. 

As  judges  s«jiii, ■nines  -iiiy,  lln'  lijif  had  Ut  be  tlrawii  i>oiiie- 
where,  and  at  the  lnf<t  advici^s  they  svcm  to  have  drawn  it 
at  kissing. 

A  grent  body  of  constitutionul  law — in  the  American,  not 

in  the  Enj^li-li  sensse — ^Ita."  grown  u|i  in  this  country.  It 
inusil  iii  i  T^sarily  incrcaM-  inoif  rajiidty  in  the  fimire  than  in 
tile  [nisi.  It  i-  ijiiir.  i-ontradi*  fi  11^-  as  juiy  otla  r.  In  New 
JiaiiiitshiiT.  a  man  may  constittitionaiiy  ln'  made  unilty  of  a 
criuie  if,  ou  his  own  pivmi.sus,  in  a  peaetable  and  orderly 
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manner,  he  sells  milk  or  pies  within  two  miles  of  an  incor- 
porated aimp-nitH'ting.  In  Kentucky,  the  law  i:*  pret-isi-ly 
the  reverse,  and  yet  nobody  hti:s  been  able  lo  discover  any 
difference  in  the  constitutions  of  the  two  states.  The  New 
Hampshire  judges  have  not  yet  t.old  us  why,  if  the  princij»le 
is  sound,  it  may  not  cover  the  whole  state;  nor  whether  a 
man  csiii,  in  like  manner,  be  treatetl  as  a  criminal  if  he 
raises  tlie  cows  which  produce  the  niilk,  or  plants  the  trees 
and  sows  tlu^  grain  whose  fruits  enter  into  the  pics. 

Hut  we  grow  weary  Oi;  we  contemplate  the  long  list  that 
might  be  enumerated. 

What  we  need  is  a  Frenchification,  so  to  apeak.  <»f  the 
Anglican  law  as  to  civil  tuiuses.  In  the  days  of  the  Koinan 
and  feudal  law  the  EnglisJi  and  French  .systems  drew  from 
the  same  root.  The  two  soon  after  began  to  diverge,  but  in 
latter  years  they  have  been  drawing  closer  together.  The 
Judicature  .\cts  are  primarily  French,  with  English  venecr- 
inj;.  The  diH'erenre  between  the  two  are  partly  arbitrary 
and  jmrtly  the  result  of  race  and  training.  The  English 
blood  moves  slowly,  the  French  (juickly:  the  English  lawyer 
looks  backward,  the  French  lawyer  forward:  the  first  impulse 
of  the  Englishman  is  to  look  for  precedents,  and  that  of  the 
Frenchman  for  principles:  the  ICnglishman  looks  ba«-k  to  see 
what  has  l)een  done,  ami  tin  Fniuhman  to  ascertain  what 
ought  (<i  have  been  done;  the  fornter  givo  more  lilx-rty 
and  lieen.^e.  and  the  latter — political  eonsidemtions  a>idt> — 
spiHtlier  and  greater  justice:  tin-  Fn-iich  sy.'^tem  discards 
juries,  the  English  retains  the  traditionary  habit,  but  trends 
French  ward. 

Trial  by  jtn-y  in  criminal  causes  has  been  the  bulwark  of 
English  liberly,  but  nut  for  the  reasons  ui?ually  assigned. 
l)|-awii  from  tin'  people,  as  a  rule,  it  luis  stood  betwifn  them 
and  arbitrary  j>owcr.    It  has  done  this  not  because  the  juries 
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were  learned  or  wise,  or  because  there  was  some  magic  charm 
in  the  number  twelve. 

The  mother  country  ha*?  always  had  two  partie.s, — the 
Crown  or  some  favorite  headin<j^  one,  and  somebody  else, 
anotlier.  TIm'  leaders  of  each  in  turn  sought  to  rob  or 
murder  the  leaders  of  the  other.  The  machinery  of  justice 
was  the  handiest  for  this  purpose.  Whenever  the  juries  were 
fairly  drawn  they  would  represent  both  parties;  and,  in  gen- 
eral, men  would  not  convict  men  of  their  own  party  for 
political  opinions  and  conduct.  In  a  vast  majority  of  ci\i\ 
causes,  as  every  sensible  lawyer  knows,  the  common  jury  has 
simply  been  an  automaton  of  the  court,  finding  as  the  pre- 
siding judges  directed. 

A  brief  constitutional  amendment  on  a  single  point  will 
enable  us  to  adapt  our  judicial  machinery  to  our  ueedii.  An 
outline  of  the  procedure  may  be: 

1.  In  any  case,  legal  or  equitable,  a  rule  upon  the  defend- 
ant issuing,  as  of  course,  in  the  form  of  a  brief  summons  to 
sliow  cause  why  judgment  .^huuld  iiul  be  rendered  auain.st 
him,  followed  by  a  copy  of  the  verihed  statement  of  the 
plaintiff's  claim  filed  in  court. 

2.  In  case  of  non-appearance,  judgment  for  the  plaintiff 
on  the  verified  claim,  unless,  for  special  reasons,  a  judge 
ordei-s  a  hearing  in  damages,  as  on  default. 

3.  Upon  an  apj)earance,  an  answer  siet ting  up  in  detail  the 
verified  statement  of  the  claim,  legal  or  equitable,  of  the  de- 
fendant by  way  of  defense,  set-off,  or  counter-claim. 

4.  Trial  and  report  by  a  single  judge,  or,  in  an  exceptional 
ca-^e.  bv  three. 

•').  iieviijiou  on  this  report  by  tiic  court  of  last  resort  of 
those  questions  of  law  upon  whose  decision  the  case  neces- 
sarily depends. 

6.  The  trial  court  to  open  the  windows  and  let  in  the  light 

by  the  admission  of  all  ic>tiiin»ny  now  deemed  competent. 
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and,  ill  uddition.  any  othor  whicli  would  throw  any  lijiht 
upon  the  issues. 

Tlie  Engli^^h  rules  of  evidence  were  largely  artifieial,  and 
based  upon  the  religious  doetrine  of  the  total  depravity  of 
man.  Until  the  reign  of  Bloody  Mary,  no  jk-Tsou  rharged 
with  erime  had  the  right  to  show  by  testimony  that  he  was 
innocent,  and  it  is  but  little  more  than  half  a  century  since 
he  had  the  right  to  eoun^'el.  It  is  only  a  few  ye^rs  since,  in 
many  jurisdictions,  the  accuseil  ha«*  been  allowed  to  testify 
in  his  own  behalf.  Nn  i>arty  to  the  record  or  person  in  inter- 
est could  be  allowed  to  tistify.  These  and  other  rules  have 
di.sappeared.  We  cannot  go  back  or  remain  stationary. 
There  is  but  one  thing  left  for  us  to  do,  and  that  is  to  go 
ahead. 

The  only  real  objection  arisi*  from  a  new  order  which  has 
sprung  up  in  this  country,  ami  which  maybe  termed  the 
highwaymi'ii  of  .speculative  finame.  When  <apital  discanls 
its  con.'iervalive  character,  an«l  takes  on  that  of  a  j>re<latory 
brigand,  in  the  end  it  will  b<'  treated  like  all  other  Ijrigaiids. 
It  often  hides  itself  under  the  guise  of  an  artificial  pci-son. 
It  .seeks  to  control,  as  far  as  possible,  the  Treasury,  and  re- 
gards as  legitimate  the  purcha.se  of  legislative  bodii-**,  and,  as 
the  Wisconsin  phrase  is,  the  propitiation  of  "the  feelings"  of 
judges.  It  i.s  said  that  judges  mtiy  not  deal  justly  between 
.such  and  the  people.  iM  their  lot,  then,  be  ciist  with  the 
criminal  chuvses.  (iive  them  the  ancient  trial  by  jury,  restore 
wnger  by  battle,  do  what  you  please;  but  this  is  no  reason 
why  nine  out  of  ten  litigants  should  be  deprived  of  what 
they  need. 

-My  native  .state  is  small,  and  limited  in  jHipulation  and 
resourcts  in  compari.son  with  the  great  commonwealths  rep- 
resented here;  but  I  trust  that  I  may  Ke  pjU'donetl  for  sum- 
marizing the  history  of  the  experiments  we  have  been  trying 
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for  the  past  thirty  years,  for  the  reason  that  trial  by  jury  iu 
civil  causes,  for  more  than  two  liundred  years,  has  i  »  i  re- 

yiontecl  more  to  her  peopW  than  it  could  j>os.sibly  to  any 
otlicr.  while  u»-Uay  it  reju'c^cnts  far  less,  and  is  but  litfle 
more  than  a  memory.  I'ldikf  other  New  England  com- 
monwealths, it  was  settled  hy  husiness  men  and  the  daring 
and  adventurous  spirits  who,  by  some  irresis^tible  law,  are 
inij)elled  to  stek  an  exjutsed  out}M)<t  on  the  frontiers.  For 
more  than  a  century  every  title  dcrd  war<  wriiien  in  the  hlood 
of  -<*ine  member  of  the  houi>4.*hold.  In  1050  royal  power 
maile  it  a  province,  against  the  will  of  the  people,  for  the  . 
pur{)ose  of  enabling  the  ro^^al  favorites  to  rob  the  colonists 
of  all  they  had — their  lands.  To  sweeten  the  bitter  drauiiht, 
the  eoloni>l>  were  leiaporarily  allowed  to  hold  the  leading 
othces  and  [ilay  at  legislation.  The  township  system — pure 
an<l  undetileil  in  fact,  if  not  in  form — had  existed  from  an 
early  period. 

The  first  legi.slnttirc  framed  a  code  with  tlic  all-important 
pn»vi.-ion  tluit  the  jurors  should  be  seleete<l  in  open  town 
meeting.  Two  years  latiT  this  was  overturned  by  the  ( 'rown, 
and  the  British  jury-paeking  system  substituted  for  it.  Tliis 
left  the  colonists  in  a  state  of  chronic  rebellion,  though  they 
genendly  ke])t  within  the  fornij^  of  law,  until  .«eventy-two 
veai"s  later,  when  they  forced  iln  ( 'n»wn  to  n-tore  that  great 
right.  The  result  vva.s  that  the  jury-box  became  the  UM^t 
thoroughly  representative  body  that  ever  existed.  Through 
the  township  maehiner>'  the  ablest  men  took  their  plaws  in 
the  jury-hox.  The  jdaee  of  a  juiyman  wa.**  a  post  of  honor, 
and  t^pecially  in  the  hiLdier  couit:  thai  (if  a  forenian  of 
Still  greater  consequence,  and  he  \vu.s  often  a  betier  p^oldier 
an  abler  business  man,  a  wiser  legislator,  an<l  a  better  judge 
than  any  of  the  Crown  judges  who  occupied  the  bench  in 
ante-revnlutionary  days.  The  same  general  state  of  things 
■contimu  d  long  after  tin-  Revolution.    The  jury  in  this  waiy 
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berniiic  pnn  tically.  in  a  large  nuyority  of  cases,  the  supreme 
conri  both  of  law  and  o«|aity. 

\ftt'v  1S(>">.  ntulpr  <'hif't'  .(nsfice  .Sniitli  (a  jurist  of  the  Kent 
sftainpj,  ill'  Ih-^hu  to  usfuuie  a  more  seieutitie  eliaraeter, 
and  this  intringed  oji  the  powers  before  exercised  by  the  jury. 
But^thcre  was  no  noticeable  depreciation  of  Uie  old  ^ndard  in 
the  jury-box  until  after  1830.  FYom  that  time  it  sank  slowly, 
though  but  little  in  the  mountain  counties  until  after  1854, 
wh«  u  till  ICnow-Xothing  erusade  carried  a  flood  of  Irifi  \vood 
into  jnry-boxe''  never  seen  thei-e  before.  Sinec^  then  clear- 
headed. enerji»'tic  men.  who  are  tit  for  jui'ors,  havi',  as  a  ruU% 
kept  out  <>r  e<>t  out  of  i1m'  ;niy-bt»\'.  For  the  next  twe?itv  vcjii-s 
the  temlency  wus  down  ward, altln)Ugh  professional  jurors  we  re 
unknown.  Verdicte  were  siet  aside  on  grounds  whieh  never 
touched  the  marrow  of  the  case,  and  new  trials  for  misdirec- 
t  u in  were  frequent  Litigation  had  become  more  complicated. 
The  Irialn  had  been  steadily  growing  lonjrer,  and  the  expcn^ea 
•jreater.  In  one  of  his  charges  in  1807,  Judge  Smith  stated 
that  an  adjournment  durin;;  the  trial  of  a  cause  had  betm 
unktinwii  tiTitil  a  short  time  previous.  In  on«'  of  the  la.-^t 
cuu.-e>  Hi  whieh  Kranklin  Tierce  led  tor  the  defendant,  in 
Js.")2,  before  he  became  President,  the  trial  lasted  forty-eijrht 
days,  more  than  two  hundred  witnesses  were  in  attendance^ 
and  the  judgment  wa?*  for  less  than  $40.  The  result  of  this 
condition  of  tilings  was  the  legislation  to  which  I  am  about  to 
refer.  In  IS.")  tlie  statute  provided  that  where  the  parties 
agreed  in  writing,  the  jud<;e  instead  of  the  jury  might  try  the 
cause  and  innki*  report  of  his  liiidiTii:«  For  years  this  wji^i 
little  heeded,  l>ui  it  gradually  grew  nsore  and  more  in  f;i\. >r 
Tlie  dwckcts  Were  st  ill  crowded.  The  statute  of  167 1  pru\  i  ■  i «  .  i 
that  every  judge,  unless  It  waii  shown  to  lie  inexpedient,  might 
send  any  case  to  a  referee,  whose  report  was  made  primd  foeie 
evidoni«  before  the  jury — the  county  imying  a  rea^ionable  ram- 
lK>nsation  for  the  tribunal.   These  referees  were  nominally 
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seltrttxl by  tlu'  (•<»urt.  hvit  in  n-ality  l)v  iUv  »)p|»osinti  couii-m'I. 
Tiny  Were  jxeiM  rally  jiul«ri'.<.  L-x-judirr*-  or  hnvyeiv  o{  i»'«  «>>:- 
aizfil  slaiuliii«i.  As  a  rule,  tliore  vvji>  one  nifnt-.  Iml  in  «'Xct-p- 
tjonal  tlic  parlies  were  allowed  three.  The  risult  was 
that  jury  trials  practically  ceaiied,  and  i^very  vil1agt>  became 
»epecbl  county  seat.  Few  mi'ti  were  bold  enough  to  try  a 
cftiii«befoTe  a  jur>'  against  the  wtight  of  a  referees  reinirt. 
Atlanta  divided  court  cut  oat  the  heart  of  the  aet  bv  hold- 
iii^  ih.'  iiriinii  fade  clause  un<  «>nstituti<»nal. 

I>y  tlie  statute  of  1N7*"<,  retrrt  f  s  were  ina«le  final  ji!i!ti»"^  i»f 
the  laits.  wliere  f!i«'  |»!UUi^  wai\e<l  tlie  ri;;lit  (o  a  jui  v  iiial, 
Mel  tlie  tinul  jU'i^e>  in  all  other  cause?  st  nt  ti>  tliein.    In  ^ 

li$7f>,  for  the  ]>ut{iose  of  furthering  ih\»  jiolity,  a  couHti- 
tutional  convention  deliberately  toolc  away  the  right  of  trial 
^  jviT)  except  where  tlic  title  to  real  t^te  wai*  involved, 
00.(1  the  "value  in  controversy"  was  less  tluin  a  certain  sum. 
This  wa>  ratified  hy  the  people  in  March.  1S77,  and  ttK>k 
••ttiirt  AugU.-^t   I.  1N77.     The  le-iislat'irc  i»ri>inptlj'  adapted 
tljc -latute  to  the  chaiiiif  in  fh*-  i  rii-t uulii)ii. 
The  rfc^ult  of  ihi>  niiii  ihe  ain«-n<latory  lej^islation  was 
all  cijuity  and  divorce  causes,  and  other  proceeding 
and  all  causes  covered  b}'  the  constitutional  amendment, 
are  tried  by  a  referee  or  a  single  judge,  and  his  finding  of 
ilie  facts  is  final.  The  Supreme  Court,  in  Sargent  Tutnatn, 
.  •'^  X.  II.  182,  in  a  most  elahorate  opinion,  held  that  "an 
intioii  at  law  may  he  committefl,  without  the  consent  <»1  the 
I'artics.  to  one  or  more  referees  fur  the  settlement  of  accoinit.s 
too  (oniplieated  to  lie  intelligently  investi^^ated  and  ailjusied 
lb  a  jury  trial."    In  this  cai$e  the  trial-judge  ordeivd  tho 
cause  to  be  referred  to  three  referc(*s,  and  tliat  their  report 
when  made  should  be  final.    T!ie  siguificance  of  the  de- 
dflton  is  not  in  the  fact  that  it  denies  the  right  (»r  trial  by 
jury  in  matters  of  long  accounts.    This,  for  histtiri<  iil  rea- 
sons ante-dating  her  constitution,  was      in  New  York  and 
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otlar  sUik'>.  These  riasoii<  never  existo*!  in  Nt-w  Haiup- 
sliire.  The  diicision  is,  therefore,  authority  for  the  propo- 
^sition  that  the  Constitution  ^avc  no  party  the  right  to  a  trial 
by  jury  wliere  that  would  in  fact  have  beej)  inipnietieable. 
'!'hi>  ilfcision  lias  Invn  ivp<'jitr<lly  allirnu'd  .iinL  jis  maiiv 
lliink,  extrn<lc'(l.  In  \\'<K»>t<r  r\  Plyminith,  u  higiiway 
town  case,  the  court  followed  the  deeision  in  IhmmoreV 
Api>eal,  -Vi  Pa.  St.  1574,  and  held  that  neither  party  in  a  suit 
a«raiiist  a  munieipal  eorjwration  had  a  ripht.  under  the 
(  oii-iitmioii,  to  trial  l>y  jury,  'ilic-c  decisions  narrowed  the 
pre-existing  i>ra(  tii c  in  a  marked  degree.  Ik\side^  lliis,  by 
agreement  of  the  parties  (»r  counsel,  a  large  share  of  tlie 
causes,  wliere  the  parties  an*  still  entitled  to  a  jury  trial, 
are  tried  in  the  same  way.  Thes<*  triali?,  as  a  rule,  are  had 
within  ear-shot  oi'  the  parties  and  their  witnesses.  Tliey 
aiii  .speedy.  A  single  judge  rjiueli  mow  liberal  iu  ilie 
admission  of  testimony  than  if  the  trial  w^cre  by  jury. 
They  are  less  expensive.  Many  causes  arc  tried  at  the 
entry  term,  which' is  practically  o|K>n  for  trials,  at  the  <*on' 
venienee  ot"  court  and  counsel,  until  a  <hort  time  before  the 
iivxi  term.  The  eaus<  <  not  <li-^j)ose<l  cif  at  the  entry  term 
go  upon  the  continued  <lockct.  in  the  o]union  of  one  of  the 
judges,  who  lias  given  sjK'cial  attention  to  the  matter,  fully 
two-thir<ls  of  the  entire  calendar  hits  l>ec;n  taken  from  the 
jury  b\'  the  constitutional  amendnu  iit.  In  the  vear  1  SX'J- 
there  were  but  seveniy-live  jury  trials  in  the  entire  state. 
In  my  own,  the  central  county,  we  have  not  nveraged  more 
than  four  or  five  jury  trials  a  year  for  several  year.s.  The 
amount  paid  referees  in  187J>  was  ^15,074.40:  in  ISSO, 
:?lr,.711.o7:  in  IsM.  .<l 7. 1*>1. 1*»:  .md  in  1.SS2,  si  1  ..')0.">.78. 
The  salaries  of  the  judge.^  n<'n'  increa>ed  in  Is.sj;  sinci' then 
thcv  have  done  a  large  share  of  the  work  formerlv  ilone 
by  referees,  and  the  amount  i)aid  the  .latter  has  necessarily 
been  diminishes!. 
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riiysical  causes,  as  suggesti^d  by  Mr.  Potter,  undoubtedly 
had  their  effect  both  upon  the  people  and  the. profession. 
Manufactures  have  utilized  everj-  stream,  aiid  railroads 

have  gridironed  the  state.  The  |)eo|)le,  and  lawyers  in 
particular,  curne  and  go  at  tick  ut"  wire  ov  touch  of  .hell. 
Thi-  has  changed  the  old-time  social  character  of  the  J  pro- 
fession, as  well  as  its  methods.  Oratory  has  passed  away. 
Thorough  preparation,  and  a  statement,  bristling  with 
points  like  an  auditor*.^  report,  has  tiikeu  its  place.  What 
has  been  true  with  us  may,  iiom  like  causes,  become  so 
throughout  the  Union. 
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Freliminary  Ejcaminaiiom  in  Criminal  Proceedings. 

There  are  but  three  of  our  states*  in  which  tlie  consti- 
tution dws  not  declare  that  no  person  accusecl  of  crime  shall 
be  compelled  to  give  evidence  against  himself:  and  a  sim- 
ilar guaranty  was  grafted  into  the  Constitution  of  the  United 
States,  at  the  instance  of  the  first  Congress.  I  B»k  you  this 
evening  to  consider  the  reason  of  this  rule,  and  the  true 
limit-  of  its  a]»i'li«-atii)n. 

(Jur  fatliers,  in  tlie  era  of  our  early  constitution-making, 
were  not  acting  the  part  of  political  theorists.  They  under- 
took to  deal  with  practical  questions  in  a  practical  way.  It 
was  their  business  to  gather  in  the  hard-won  fruits  of  Revo- 
lution. They  had  just  struck  off  the  hold  of  a  govcniiuent 
which  had  been  alwHv*  hard,  and  often  hostile — a  govern- 
ment administered  in  tlie  interest  of  the  great  and  the  rich; 
a  government  which  was  suspicious,  jealous,  overpowering, 
when  it  wished  to  overpower. 

Men  were  still  living  in  wlto^e  boyhood  tortur-'  had  V)een 
applied  on  British  soil,  lu  wring  confessions  from  unwiiliiig 
lips;  and  the  common  law  gav(  no  sufficient  warrant  against 
its  future  use,  should  public  safety  ever  be  deemed  to  de- 
mand it,  by  those  in  power. 

*  Georgia.  Iowa,  and  New  JeiMt  y.  South  ('aroUna  did  uot  introduce 
the  provision  till  1868,  nor  Michigan  until  l^'io. 
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Britt(»n,  indeed,  hud  said*  tliat  felons  must  be  brought 
into  court  witliout  irons;  "so  that  tliey  may  not  be  deprived 
of  reas(.)n  by  pain,  nor  be  constrained  to  answer  by  forre, 
but  of  their  own  free  will;"  but  Hracton  puts  this  privilege 
as  granted,  so  that  they  might  not  ap|teiir  rompelle<l  to  otfer 
to  undergo  the  trial  by  ordeal. t 

Coke  gravely  tells  us  in  his  JnstitntesX  that  "  there  is  no 
one  opinion  in  our  books  or  judiciall  reconls  (that  we  have 
seen  and  remember)  for  the  maintenanee  of  torture  or  tor- 
ments,'' and  that  Magna  Charta  forbids  it:  yet  a  few  years 
before  he  had  signed,  as  privy  councilor,  a  warrant 

I 

to  put  one  charged  with  treason  to  the  rack  ;§  and  in  his 
S|>eech  as  attorney  general  (in  KiOO)  in  the  prosecution  of 
the  earls  of  Essex  and  Southampton,  he  attributes  to  the 
queen  "overmuch  clemency  to  some"  in  the  inquiry  into 
the  matter  in  hand,  since,  "out  of  her  princely  mercy,  no 
man  was  racked,  tortured.  i>r  presseil  to  speak  anything 
farther  than  of  tluiir  own  accord  and  willing  minds,  for 
discharge  n\'  their  conscienci>s  they  uttered."  ||  !Sc»  in  1«»13, 
in  the  Countess  of  Shrewsbury's  C4use,  (  "oke,^  as  chief  justice, 
mentioned  it  as  a  spei  ial  privilege  of  the  j>eerage  in  legal 
proceedings  that,  "for  the  honor  and  reverence  which  ihe 
law  gives  to  nobility,  their  bodies  are  not  subjei-t  to  torture 
in  atiota  criviinis  laasae  majcstaii^P 

It  to«»k,  in  truth,  ("romwdl  and  the  (.-ivil  War  to  root  out 
torttire  from  the  Knglisli  courts;  nor  was  it  given  up  iu 
Scotland  imtil  the  stic<ee<ling  century. 

The  crimitial  <'odc  of  England  was  a  bloody  and  heartless 
one.  when  the  Tilgrinis  sailed  away  for  freer  shoi-es.  Its 

-  rap.  V.  :trt. 

I  i;nii-t«iii.  lib.  iii.  i:'7.  "  Ne  vi<l«'«l  cun  t'  atl  iilt<]iiam  piiTvationeni  suh- 
i-i|>ii-ii<li(iii."  X  Wl.'Xy. 
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severity,  it  is  true,  often  prevented  its  execution.  Juries 
stood  rcatly  to  \  i(tl;itr  iln  ii'  oalli'^  raihcr  iliaii  stinl  a  luau 
to  the  gallows  lor  jiomo  ttiviai  olitiiisc;  and  to  (••)nstrue  the 
strength  out  of  many  a,  Draconian  statute  was  oft<*n,  in  the 
language  of  the  paper  to  which  we  listened  with  so  much 
pleasure  this  morning,  "the  resplendent  work  of  a  humane 
juiliciaiy.'' 

But  where Vfr  the  intcrestw  ol  llie  party  in  |»ower  wore 
involve<l  in  a  criminal,  proceeding,  the  bench  had  proved 
but  a  feeble  harrier  against  iK>litical  passions  and  prejudices. 
Under  the  guise  of  prosecuting  crime,  ministers  had  not 

.H'Moni  Ikh'ii  .>eeii  t<»  strike  down  the  iinnH-ent  and  spare 
thf  ;^niilty. 

What  might  he  the  future  of  the  new  novernin<'nts  which, 
a  hun<lr^Ml  years  ago,  were  being  licrc  called  into  hfe,  to  suc- 
ceed to  the  rights  forfeite<l  hy  the  British  Crown,  who  could 

toll?  They  were  \n  \h-  elad  with  tin  -aniu  sovtivign  power. 
Tlu  v  ini<iht  jil msr  it  in  the  same  way. 

For  this  cause  we  lind  tlx  .Mdemn  miaranties  in  our 
American  constitutions,  of  the  right  of  all  act-'Used  of  crime 
to  liave  fair  notice  of  the  charge,  defense  by  counsel,  trial 
by  jury,  and  exemption  IVom  being  iVn'i-i'd  to  testify  against 
thoiiiscl  ves. 

That  of  defonse  by  eounsol  is  niorc  noarly  connecte<l  than 
one  might  think  with  that  of  immunity  from  enforced  con* 
fession. 

In  Fin<  ITs  Dl^voarse  on  Lan ,  \\v  -|M'jiks  approviniily  of  the 
then  Kii^Hsh  of  rofnsinL:  couu-t  I  wIkh  the  prisoner 

donird  tilt'  tact,  and  givcp^  thi.^  as  his  reason: 

•  I'or  oithor  his  cfmscicncc.  pi  il)a|»s,  will  sting  him  to 

uttor  tlie  truth,  or  otherwise,  l»>  bis  ijesture,  (•onnt<'nan(o. 
or  -inipHeiiy  oi  speorli.  it  iti.iy  \hv  iliscovcnd :  wlu<  li  tli<' 
jiiiith  iMl  sjHfcli  of  his  (  oinixl  Itaniod.  would  hide  and 
ioiour.    AUo  hini-olt  ean  1h<1  answer  to  the  fael.''* 

*  Edition  of  1601,  p,  380. 


Digitized  by  Goo^^Ic 


22H 


AMKKICAN  UAU  AHSOCIATIOK. 


The  power  of  a  law,  I  need  not  say  to  an  audience  like 
this,  cannot  h)C  known  or  foretoM  when  it  is  enacted.  It 
will  lie  in  tbf  <  on-trnetion  and  operation  to  be  given  it  by 
the  etiurts  and  pcitplc. 

If  it  ujjpealsi  to  some  popular  prejudice;  if  it  is  rooted  in 
'  80106  traditional  principle  of  freedom,  for  which  a  former 
generation  may  have  fought  with  their  kings,  and  fought 
sacceasfully;  if  it  attracts  human  sympathy,  or  reassures 
human  fears,  it  may  rear  nj>  around  itself  a  wall  of  protec- 
tion and  public  revorcrnf.  which  will  endure  loiijL.'  after  the 
reason  of  the  ctini  tiia-nt  has  ceased  \'<  t  xi-f.  A  law  may 
grow  into  an  iuMitution.  It  may  Ix-  «  xti  nch  d  liy  analoj^y, 
it  may  be  expoun<le<l  and  ex[>anded  by  some  <  our><'  of  judi- 
cial decisiou,  far  beyond  the  anticipations  of  its  frameiv. 

So  did  the  little  phrase,  "in) pair  the  obligation  of  t*on- 
tracts" — like  the  genius  of  isome  Arabian  tale-Hit  the  touch 
of  the  magic  wand  of  Hiier  Justice  Marshall,  rii^e  and  »pread 
into  th<'  form  of  that  inviucibli'  champion  of  diartcred  (ran- 
chisc>,  I'v  whicli  the  whole  theory  of  A incHcan  corporations 

was  to  be  ifVi >lnf ionized  onfe  ;ind  attain. 

Anil  <o,  Itv  OHans  ]i4rhuit.~  Ics-  direct,  but  no  leAS  con- 
trulliug,  has  a  new  meaning  bci'u  reatl  into  many  a  provis- 
ion of  statute  or  cou^^titutioii,  by  public  opinion  and  the  Iujih- 
of  time — a  meaning  by  which  the  law,  it  may  be,  at  last  ceases 
to  protect,  and  begins  to  oppress  society. 

Has  not  this  been  tin  history  of  the  constitutional  guar- 
anty now  under  consirleration 

Tlie  juflL''--  "f  I'li'jlaJid  gave  it  a--  their  opinion,  in  1<>"J.n, 
under  tlh— I  in  1  of  the  jmblic  semiioent  that  was  tla  n  die- 
t.uting  the  i'ciitiou  of  Right,  that  to  compel  a  discovery  by 
torture,  from  one  accused  of  crime,  was  not  allowable  by 
the  law.s  of  the  realm.  All  precedent,  however,  was  against 
them.  The  practice  of  the  reigning  sovereign  continued  to 
be  against  them  as  long  as  he  had  courts  to  control.  The 
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jiuthonlii-  vvhirlj  ill.  V  cwuM  cite  t»>  sii-iiiin  their  opinion 
wtre  uiicertuiii.  Briiton,  m  the  iMissagf  alrLiiJy  nuuted,  was 
tbestioi^iest  of  all.  Forteecue*  bad  inveighed ,  with  a  manly 
<iDtbaist  of  feeling,  against  thi;  barbarity  uml  folly  of  tbe 
piacticc,  but  had  not  ventured  to  deny  its  t<^Uty.  Jardine, 
in  oiir  own  day,  ht»  not  heiitated  to  defend  it  as  aii  ancient 
flt'wer  of  the  prerogative 

Tlie  maxim.  AVmo  Imrtku-  na-n.ttnr  sn'jttmit.  fii'^t  a[>|>ear>! 
ill  Kiii;li?*h  Iiiw  Itunkst  at  the  era  *>f  'hi>  Civil  War,  and  t  or- 
Uiiiiiy  dorivf's  no  authority  from  tin-  iaiiguage  in  which  it 
is  t'Xprtissml.  As  Ortohm  said  of  the  theories  of  Uomau  law 
and  legend  evolved  by  the  German  historical  Hchool;  it  has 
Uie  annguiar  merit  of  having  been  wholly  unkno^D  to  the 
Romau<t  themselves. 

Hardly  two  mnhors  )|u<>t»'  it  in  the  >;unc  wmd-,  nnd  in 
oiii'  lejKliiiy  ea>e.  iVople  vs.  M.•^hdH•n,  1".  N.  Y.  :;n7,  -VMt,  it* 
i*  cittd  twice  in  tlie  -yime  ojiinion— "nci   ;)<   V' r>/ .  fmrtur 
(tfiiiitarc  icijixnm,  and  onie  as  y«'iiio  fnulur  jjimiert  H'  tpKHiu. 

Ufrt'jthen,  Wiu«a  disputublt'  d(Ktriuc  of  uiietrtain  origin — 
a  doctrine  that  great  men  could  assert-  in  book»,  and  deny 
in  practice.  It  was  a  doctrine  in  advance  of  the  utterance  of 
the  judges  in  Felton's  ca»«.  They  only  forbaile  torture.  This 
vent  further,  and  forha<le  any  lorni  of  compnisiovi. 

hi  thf  rVjuntess  of  Slirewsbnry  s  (•a«^e.  ain  ady  eited,  while 
li<r  rank  and  sex  niiglit  -^nvi'  ln'r  from  tlie  nyk,  (  oki-  and 
Rifoii  ooneurred  in  holdiuj:  that  a  line  of  fJ(l.(M)(i  and  im- 
pii-jonrne-nt  during  the  kingV  plca^iurt'  wi  re  but  a  jui^t  jiun- 
ishment  for  her  refuisal  to  criminate  herself;  and  tlu'  jK>or 
lady,  in  lact»  died  in  the  Tower. 

Onr  forefathers,  then,  approving  to  its  full  extent  the  prin- 
ciple formulated  in  Wingate's  maxim,  tleterniine.l  to  <^iv»>  it 
a  pliue  in  their  constitutions.  They  di<l  -o.  But  did  they 
mwin  to  do  more,  and  in  effect  impt  ile.  if  not  pi-ovent,  dis- 

*C»p.  sxii.  f*>Ji«  24.  t  Winyati'V  M'uiw*,  l«4«. 
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closures  of  crime,  not  profurecl  by  force  or  tlireatene*!  fine*  or 
imprisniiiiiiiii?  For  this  is  {\iv  nsult  to  which  a  hundred 
years  of  u-^i-  lias  really  hroii^dit  us. 

In  few  of  our  .ntattes*  in  the  pri8oner,  on  hist  arnst,  exen 
BskiHl  by  the  examining  or  committing  magintrate  if  he  de> 
BiTf^  to  make  a  statement:  and  in  ahnost  every  one  of  these 
tlie  itKiuistrate  j<  enjoiiit tl  to  rauiii*n  liim  ihat  he  nee«l  siiy 
notliiiig,  and  Ihut  whatever  he  d<K's  say  may  l«e  used  apiinst 
him.  Similar  provision?*  were  introduceil  into  the  English 
\(kw  by  »Sir  John  JervisV.Aett  in  1848. 

Is  it  not  |)1ain  that  such  an  invitation  to  speak  if*  rather  a 
iouns«  I  t(»  ki'cp  silent  ? 

The  nl>)c(;t  of  criniinul  proseeutiuns  is  t<»  detcvt  the 
authors  of  crime,  and  to  punish  them.  In  the  m^ority 
of  cases  the  |>erson  arrestinl  is  the  |>erson  guilty.  In  most 
'countries  the  first  step  is  to  ask  him  to  j^ve  an  account  of 
liiiiis'lf  with  ref«'i-«  ii'.  to  the  triine  in  (juestion — \<*  say 
wlicre  iie  wa-s  and  wlial  he  Wius  duin^  at  the  time  of  it-- 
eimunissiou:  to  explain,  if  Ik'  can,  the  cireunustances  whieh 
fasten  suspicion  *u|K>n  him.  In  most  countries  this  in- 
quiry is  c<mducte<l  by  a  niairistrate  or  prosecuting  officer* 
aud  jn^tituteil  l>ef<»ie  tin-  {)ris<»iier  has  eonsulted  eounsil, 
or  had  time  Ui  frauic  tlu'<;ries  uf  defense.  1  he  rt>vdt  uf 
thr  examination  is  put  in  WTiting  by  the  sjmie  autlj ority, 
mid  therefore  i (reserved  in  an  authentic  form.  If  the  ae- 
cuse<I  be  innocent,  he  will  f»ften  Ik»  aWe  to  dear  himself 
hy  a  iiaiik  •^Tatenirut;  if  ^^uilty.  he  will  [»rnbably  beeuine 
involved  in  cunlrudietitais  and  al)siirdiiierJ. 

Such  was  the  practice  in  England  until  the  act  «>f  bs45. 
ller  justice's  of  tlie  pea<H'  were  originally  more  like  our 

*Soiiie'>ti)H  of  pnivinion  to  this  eftirt  is  iiiaile  in  Delaware.  I^ouiMiana. 
MUxiHsij))!!,  Missmiri,  .New  llani|ishin%  Xew  JerHey,  New  York.  North 
<  jU''»lnin.  Tfiiiiessi'o,  and  Texiis.  and  in  thcM*  ntates  only. 

f 
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constuMes, — jmistviitiiiL'.  nitln-r  tlian  jiulitinl  orti«vr-s.  Kroiii 
ancient  tinu-s,  iiiid  ninN  r  tin-  |>ositivt-  injunetioH:«  ul  an  act 
of  lo'A*  ihey  had  niaJc  it  a  jtriucijml  part  of  their  duty 
to  eumino  the  priaona^  and  record  whatever  information 
be  gave.t 

In  the  Countess  of  Shrewiftbury's  case,  we  find  Lord  Bacon 
preseing  her  to  a  discloesurc.  by  thiiit  \tty  con^deratioii  of 

ancient  and  rcasDnalde  practice. 

■  No  subject, "'  he  says,  in  his  stutel  v  t"ashi(tn,I  "  wa.''  ever 
l»rMU<;ht  in  ctuwes  of  estate  lo  trial  judicial,  lait  first  lie 
j»a«e«l  cxaiiiinatiitii :  tor  exuniiuation  is  the  entrance  of 
psxiix  iu  criiiiiiiul  cuuses:  it  is  one  of  the  eyes  of  the  kin;;'* 
politic  hody:  there  are  but  two— information  and  examin- 
ation: it  may  not  be  endured  thut  one  of  the  lights  he  put 
out  by  your  escample." 

No  [irisoner.  indeed,  can  ho|>e  to  he  exeinpted  fioni  an 
I'Xaniination,  sinij»ly  liii.ni-e  the  law  niakt^  no  |irovisii.n 
lur  retjuirin/i  it.  Sonic  sin  h  quest  ion  inu.  under  any  sy-^- 
tMa  of  jurisprudence,  he  is  certain  to  uudery;o.  h  may 
oonie  from  neighbor!},  from  busybodictf,  from  re|M>rteis,  • 
from  constables,  detective?,  jailers.  It  will  t^ome  from  (hem 
if  it  does  not  come  from  authority  of  law.  And  the  ani«wers 
ohiained,  lying  eimply  iu  human  memory,  will  be  e»i!#ily 
twisted  and  jiervertwl  by  the  narrator,  anxious,  |M  rha[i-,  to 
itifiirnify  the  importance  of  tlie  revelation  his  sjij.,facity  lia.s 
~'  ■"liud,  or  |H'rhaps  to  s<-rcen  !«  tViend       serve  a  ^I'udi^e. 

It  is,  iu  fact,  the  evil>  and  niaccuracies  of  te»tiiuuuy, 
founded  on  these  extra-judieial  coufw<Hione,  whicb  have  led 
English  and  American  courts  to  confim;  itti  introduction 
within  such  narrow  bounds. 

*  2  and  3  P.  &  M.  c,  x. 

t  I  Stevens'  Uisl.  Ot'm.  Lata  tjfEugland,  21U.  "21. 
t  28tateTriAla,77U,778. 
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Hut  for  the  very  reason  timt  those  in  authority  have  no 
riglit  to  roquiiX'  .u  disclosure,  those  without  authority  feel 
justified  in  seeking  to  worm  it  out  by  threats,  by  fraud,  by 
holding  out  false  hopes,  by  putting  forward  false  pretenses. 
On  information  thus  obtained  rests  a  large  part  of  the  con- 
victions for  crime  in  any  of  our  courts.  The  source  of  the 
information  may  not  apjM-ar  at  the  trial.  I'nguarded 
answers  may  have  put  the  iiKpiirer  on  the  track  of  more  cer- 
tain evidences  of  guilt,  and  an  explicit  confe,ssi<»n,  however 
obtained,  if  once  made,  is  liki-ly  to  result  in  a  plea  of  guilty. 

In  many  ca.se.s,  then — in  most,  I  l>elit've — the  conviction  of 
the  prisoner,  in  this  country  as  well  a-s  under  the  continen- 
tal mode  of  procedure,  results  from  words  .spoken  by  him- 
self. But  what  European  courts  accomplish  by  direct  means, 
we  attain  by  indirection. 

Unwilling  to  allow  a  magistrate  to  institute,  as  a  matter 
of  course,  a  formal  examination,  and  jdace  the  result  on 
record,  we  leave  the  sjinn-  infttrnialion  tti  be  fished  for  bv 
the  sheriff  who  makes  thr  arrest,  by  the  jailer,  by  a  fellow- 
j»risoner  turned  informer,  or  by  ilu'  deti-ctive  in  disguise, 
and  only  requii-e  the  witness  who  [troves  it  to  add  perhaps 
perjury  to  fraud,  in  swearing  that  no  undue  nutans  were 
u.sed  to  elicit  the  confession. 

The  tendency  of  modirn  legislation!  ha.s,  we  all  know, 
been  strongly  in  favor  of  admitting  parties  in  interest  as 
cora]>et<'nt  witnesses. 

The  common  law  e.xchxled  tlu'in  Itecause  it  i»elieve<l  that 
they  wen-  likely  to  lie.  and  ci-rtain  tu  be  tempted  to  lie. 

Hut,  f(ti\a  generation  Kngland,  and,  for  the  most 

part,  .\merica.  have  rtn-eivi'd  their  testimony  in  civil  actions 
for  wliiit  it  is  worth,  and  have  found  the  cause  of  justice 
advanced  by  it. 

In  criminal  proceedings,  the  temptation  to  perjury,  if  the 
accused  is  allowed  to  testify  for  hims<'lf,  is  uiKhnibtedly 
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givator — rising  witli  tlu' degree  ol'  the  crime  chai'ged:  ami 
yvi  he  is  to-day  a  eoiujHient  witness  in  niost  ol"  our  states, 
and  has  been  since  1678  in  all  courts  ol  the  Unitvd  Statis. 

It  is  a  general  feature  of  these  fecent  laws — admitting  the 
aueused  to  the  witness-stand — that  his  failure  to  tcstifj'  shall 
not  <i(;ite  any  ])resuni]ition  again>t  him.  I  eannot  liut 
think  that  tliis  proviso  i:s  only  another  prool  that  the  .spirit 
of  the  constitutional  guaranty  in  his  favor  has  been  mis- 
conceived in  its  administration. 

Were  it  not  for  that  miaranty,  who  would  say  that  if  a 
liiai)  nas  the  right  to  speak  in  his  own  helialt',  to  exphiiii  Jlll 
the  eireunistanei's  brought  n]«  tiL^aiii-t  liini,  and  deehnes  to 
avail  himself  of  it,  it  ought  not  to  be  deemed  an  indieatiou 
that  he  cannot  explain  them  ?  In  the  forum  of  common 
sense  it  is  such  an  indication.  If  our  boy,  our  servant,  our 
eU'rk,  is  ehargul  witli  some  lault.  an<l  (h'uies  it,  we  expect 
him  to  make  a  frank  statement  of  wliat  h<'  did  or  kn«  n\  If 
he  does  not,  we  consider  the  dmrge  half  ])roved.  Shonhl 
we  be  more  tender  of  the  prisoner  in  the  <hKtk  ?  Give  him, 
if  you  please,  the  right  to  testify  for  himself;  but,  if  yoti 
give  it,  do  not  disturb  tlie  i^ahnice  of  justice  by  Ibrbidding 
the  jury  to  su>pt  ct  liim,  if  he  keeps  >ilent. 

•Sucli  has  Ijeeii  the  vi«  \\  of  some,*^  but  not  of  niost  courts, 
in  administering  justice  in  such  eases,  under  statutes  not 
containing  a  positive  prohibition  against  comment  on  the 
]><>iition  ol  the  !ieeus<'<l  if  he  deelin<*s  to  te^^tify.  Tlie  general 
current  f>f  deci-i' ill  hji<  !>♦••  ti  towards  making  his  con^^titu- 
tional  piivilege  a.*?  witle  as  ihe  word-  will  l>ear. 

This  course  of  construction  has  led  to-  many  rulingij  in 
favor  of  the  defense,  which  I  cannot  but  think  strained  and 
unnecessary. 

TliUs,  in  a  recent  cii.se  in  tlii.s  state,*  it  vvu.s  hehl  tliaL  the 

*  Htate  v*.  Burtk'tt.  .V>  Maine,  21V£2L 
t  Pefjple  rf.  MWNiy.  45  How.  I*r.  216. 
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person  of  a  woman  charged  with  killing  her  infant  «"hil(l, 
could  not,  without  lu-r  own  consent,  be  exuinined  hy  physi- 
cians (h'puteil  hy  tlie  eoroner,  to  ascertain  if  slie  had  recently 
been  a  motlicr.  The  same  principle  would  seem  to  preclude 
searching  the  {>ocketsof  a  suspected  thief,  or  stripping  a  man 
arre-stcHl  for  murder,  to  see  if  his  body  shows  marks  of  bl(K>d 
or  violence. 

In  a  later  ca.-<e  in  ( Jeorgia.*  indeed,  the  court  rejecrted  evidence 
that  th(^  <lefcndant's  foot  fitted  exactly  the  tracks  left  «>ii  the 
ground  hy  the  jHTiK  trator  of  a  erime.  hecause,  to  obtain  the 
proof,  his  foot  was  placed  h}'  force  in  the  ne<'es.ssiry  po.sition. 

A  «liHerent.  and  a-s  it  seems  to  me,  souiuUt  conclusion 
ha.*»  bwn  reached  in  .some  other  of  our  states,  in  admitting 
testimony  of  a  similar  character.t 

The  leading  authorities,  however,  are  in  accord  in  holding 
that  the  prisoner  who  accejjts  the  benefit.s  of  a  statute  making 
liim  a  competent  witness,  accepts  them  to  the  extent  of  be- 
coming ojK'U  to  the  same  cross-examiuiition  to  whi<'h  anv 
other  witness  may  he  suhject,  and  in  respect  to  whatever  can 
legitimately  throw  light  on  the  (pie.«!tion  of  his  guilt,  whether 
or  not  it  l>e  connecte<l  immediately  with  his  direct  tt'stimony. 
When  he  voluntarily  puts  himsi»lf  under  oath,  the  logic  of  the 
law  leads  inevitably  to  this  result:  although  where  the  statute 
.simply  allows  him  to  make  a  .statement,  there  are  jmlges  of 
eminence  who  have  reached  a  different  conclusion. 

In  fju-t.  there  are  few  part,s  of  criminal  jurisprudence  in 
which  American  judgt.'s  in  expounding  the  law,  and  Amer- 
ican legislatoi-s  in  framing  the  law,  ilo  not  lean  on  the  side 
of  the  defense. 


♦  Diiy  m.  Statf.  Ch!  till.  liiiT. 

+  Stato  r*.  (JniliiiiM,  74  N.  <".  <>4ti:  .<lat4'  <v».  Alt  <  liiiev.  14  Nev.  7!i;  Walker 
r«.  .''laU'.  7  Ti'x.  A|>|>.  :.'4').  A  iiii>n'  exleinU'<l  an*l  tlioriMi^h  tliHa-tiHsinii  of 
the  aiitlioritics  will  In-  foitiul  in  the  t'lulnil  hitr  Jonrnnl  of  lnMt  yejir,  vnt. 
XV.  i>|>.  •.'117. 
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Much  is  sai<l  with  lis  as  to  the  ri^jhtsof  criminals:  sfunuch, 
tliat  ahiiost  for^(4  tliat  thi'  stak-  has  rij^ijts  against  crim- 
inals ami  against  those  charged  with  crime,  on  the  mainte- 
nance of  w^bich  the  publit^  life  depends,  and  that  it  is  mainly 
ior  their  maintenance  that  the  state  exists, 

"  AikI  -  vviMi'imi  l^iw-that  hUtU' s  luUuftetl  will  — 
n\-i  iliiom-N  and  trlolws  riatr. 
Sits  euipiv^if,  i  rownin^  H'mmI,  repru.v4iu>i  ill," 

A  sliarp  lecture  was  read  last  winter  to  tiie  American 
[Miblic  by  a  well-known  sooiohigist,  on  "Tlie  Forgotten 

Man."  lie  was  the  hard-working,  law-al^iding,  unol>trnstve 
man,  wlioni  legislators  forgot,  in  their  zeal  to  help  ihc  jtoor, 
reform  the  vicious,  an<l  grant  relief  to  every  interest  that 
clamors  and  pushes  for  it.  . 

The  noblest  feature  of  modern  society  is  its  attainments, 
not  in  science  and  art,  hut  in  humanity.  We  recogni/e  the 
dignity  and  woith  of  man.  as  man.  and  lecogni/.e  it  even  in 
the  meanest  and  hase-t.  There  is  liut  one  temple  on  earth, 
savs  N  oval  is,  and  that  is  the  bodv  of  man. 

But  there  is  a  point  at  which  humanity  turns  into  senti- 
mentalism.  Then*  is  a  |>oint  where  selfishness — that  is,  put- 
ting forwaid  self-proteetion  as  tlu'  first  object — Ix-eoiues  u 
government. 

Tlie  American  system  of  criminal  prosecutions  is  one 
which  seldom  convicts  tlie  iiniocent;  but  it  is  also  one 
which  often  acquits  the  iruilty.    The  j>ro}K>rtton  of  ao- 

(juittals  lu  jury  trials  is  juol ia!»ly  three  times  a.-^  great  as 
in  Knghuid.  and  ten  times  as  great  as  in  Scotland  or  on  tlie 
Continent.  TlieK'  are  few  civilixi'd  ^fovernments  in  which 
liomicide  is  as  fre(pient  as  in  some  of  our  western  an<l 
southwestern  states  and  territories;  there  are  none  in 
which  cn] I V i«  ! in!)s  f(»r  niiii-der  arc  sm  rare. 

The  detemlant  has,  under  all  -ystcius  of  criminal  justiee, 
41  ^reat  advauta,ue  in  th<'  matter  of  pleading.    The  pros<fcutor 
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must  foniiulate  his  cliar^t's  witi)  pn  cisioii  and  accuracv ;  but  ' 
tlir  plfa  of  Not  guilty  l(.av»  s  Iiini  utterly  ignorant  (»f  tin*  de-  \ 
fcnsc  by  wliicli  In-  is  Ur  be  met.  It  may  Ik'  an  alibi,  a  ju?^ti-  \ 
ti cation,  a  claim  of  Uiniporary  insanity.  Whatovcr  it  bo,  he  > 
k'aniK  it  for  tlie  first  time  when  the  trial  is  begun,  and  must  ^ 
b<»  renAy  to  meet  and  disfirove  it  on  the  inntant,  with  no  j>os- 
.sibiliiy      a  ]»os(puni.'nK'iu  on  tlic  ^rn.mihl  uf  surprise.  ' 

This  i inbarnissineul  to  the  prosccutiun  K'i'ms  to  be  an 
inevitable  iine.  Not  so  as  to  the  embarnutsnients  set  ut>  by 
our  administration  of  t)ic  rulesi  of  evidence;  for  it  is  those 
ride?*  whicli  have  prowii  into  an  artificial  net-work,  throu;;h 
wli«is(>  nit'sjjt's  a  \v<  ll-«l(  It  iKifd  criminal  can  so  often  slij». 

I  lin<l  no  fault,  anani,  with  the  lundumciUuI  principle  that 
tlic  state  must  satisfy  the  jury  of  the  prisoner*^  guilt  i>eyon<l 
a  reasonable  doubt.  It  sjieakt;  well  for  society  when  it  can 
alVord  to  say  to  a  citizen  who  is  pursued  for  a  claim,  however 
Lrreat.  involvinjx  no  moral  \vron<r  <)r  civic  dcLiiadation.  Vou 
must  pay  it.  if  there  is  a  hare  prejioiulerance  of  evidence 
against  you;  and  yet  nay  to  tlie  same  man,  if  cliarged  with 
crime,  We  will  declare  you  innocent,  unless  we  sliow  that 
tliere  is  no  hypothesis  to  be  framed  which  is  not  inwrnsistent 
with  your  inn(H  »  nce.  Only  a  free  state  can  or  will  lake  this 
altitude,    i'orliaps  no  slate  whicli  does  nut  lake  it  can  be  free. 

Hut  lioix)  is  it  not  time  tn  >top? 

We  have  reHeve<l  the  jirisoner  from  the  nece«i«ity,  ordi- 
narily imposed  in  civil  cases,  of  pleading  tlu*  nature  of  his 

(h'fen>e.  We  have  thrown  upon  the  [>uhlic  a  burden  of  proof 
heavier  than  it  i>  thought  Jusi  lo  impose  on  any  [>rivate  suitor. 
Whv,  at  the  .siune  time,  cut  off  the  counter  riLiht  which  everv  - 
private  suitor  has,  of  putting  ids  adversary  to  his  oath  as  to  the 
merits  of  liis  defense  ?  The  historical  reason  we  have  alreadv 
c<»nsidered.  11  ^^overnment  can  ask  a  j»risonor  to  tc<Jtif\% 
they  can  I'cipiiie  ii ,  if  ihey  can  re«|uire  it,  tliev  t  an  force  a 
eomplianee.    All  .such  ftjrce  our  constitulious  forbitl;  and 
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far  be  it  froiu  any  advocate  <>1  law  rofuiiii  to  \\r<iv  a  recur- 
rence to  it;  whether  it  be  the  Bavarian  phui,  now  or  hitely 
in  force,  of  giving  only  bread  and  water  to  an  accu^.  who 
refu»«es  to  make  a  statement^  or  the  more  downright  English 
methods  of  rack  and  thumb>.scTew,  fine  and  imprisonment, 
discarded  two  centuries  airo. 

But  between  forbidding  physical  or  moral  compulsion, 
and  inviting,  or  even  urging  a  frank  disclosure,  the  ditfer- 
enee  is  wide  Wc  have  construed  a  prohibition  'to  compel 
Bsi  a  prohibition  to  request. 

Wo  assume  a  burden  of  proof  unknown  eMH'pt  wliere  the 
En^hsh  tongue  i:<  .spoken;  we  demand  an  unanimity  in  the 
verdict  equally  unknown  elsewhere;  we  often  permit  the 
jury — a  thing  unheard  of  in  any  other  land — ^to  go  to  their 
homes  and  mingle  with  the  friends  of  the  prisoner,  while 
they  are  dehberatinn:  npoii  his  truih  .—and  yet  ^^i  iiject  the 
aid  of  tlie  simple  cx[ttMlient  which  would  occur  liivt  of  ail 
to  any  child,  of  asking  the.  accused  what  he  has  to  say  alx)ut 
the  charge  against  him. 

They  are  still  jealous  of  their  goverimient  in  Great  Britain. 
It  is  still  a  royal  irovcrnnunt,  supportc<l  by  an  i<llc  aris- 
tocracy: two  of  tlic  isiaii>  <»r  ilu-  reului  ruling  by  no  otiier 
right  tlian  that  of  birth.  In  prosecutions  for  political 
*  offenses,  the  interests  of  -thesi*  two  estates  are  directly  in- 
volved, and  to  one  of  then)  the  \mivh  itself,  in  its  highest 
phices,  belonj^s. 

It  is  not  strange,  therefore,  that,  whiK-  not  surrendering 
the  procedure  of  prelimin;  ry  examinations,  close  upon  the 
arrest,  they  have  been  sedulous  to  re<|uire  the' magistrate  to 
M'am  the  prisoner  that  he  need  not  answer,  and  that,  if  tie 
does,  his  words  may  hv  used  against  him. 

But  with  us,  aovcrnmcni  lia-  no  other  oilice  or  end  than 
to  onler  and  prote»ct  the  peace  of  society.  The  prisoner  is 
tried  before  judges,  and  by  prosecuting  offieei's,  who  were. 
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(Hmtly  «»r  iiidin'ctly,  of  his  own  choosinjj.  The  juiy  is 
minlf  up  of  his  noijijhhors;  the  law  i.s  one,  tlireelly  or  in<li- 
r«'<Mly.  a;j!iin,  of  his  own  niakinji;.  \lv  ha*  huen,  probaMy, 
e(hicato«l  at  the  expt-nsr  of  the  state,  for  the  very  purjtose 
of  giving  him  the  int<*lligenee  necea'^ary  to  gf»vern  his  eon- 
duet  «u*  beeonies  a  good  «-iti/.en.  N«>  private  jiro^x-utor,  as 
in  most  eountries,  is  pushing  the  case  against  liim,  for 
revejjge  or  restitution.  lie  has  to  contend  only  with  the 
pul>nc.  and  the  puhlii-  have  no  interest  except  to  discover 
tlu-  truth,  wliiclievcr  way  it  lies. 

If.  then,  we  wf)uM  make  tl»r  puni.shment  of  crime,  as 
certain  Iiere  as  it  is  in  Kuntj^e — I  might  ahnost  say,  as  it 
is  in  Mexico  or  China — let  us  al)andiin  our  attempt  to  tight 
it  without  the  use  of  the  ordinary  weapons  that  lie  at  hand: 
without  asking  the  man  who.  of  all  the  World,  knows  Ik's! 
whatt  the  facts  are.  to  ti-Il  us  al>out  them;  and  without 
asking  him  in  such  a  way  as  to  fa«*ilitate,  rather  than  fi> 
prevent,  an  honest  statement.  Let  him  l»e  brought  iK-fon' 
the  examining  magistrate,  as  he  is  abroatl.  U'fore  he  luus 
time  to  InbricaU"  an  explanation,  before  he  ha.«  seen  couns<*l. 
wIh'U  the  priHifs  iif  guilt  are  fre>h.  I^<'t  liim  Ix'  confrontctl 
with  these  proofs.  an<l  a^^keil  how  he  can  meet  them.  If  he 
refuse  to  say  anything.  Id  it  be  so  reeordeil.  If  he  din's 
sp«-ak.  Ici  be  written  dnwn  in  his  presen«-e,  reail  to  him, 
and  signed  by  him.  if  he  will  And  let  all  be  done.  iKit  as 
il  matter  of  favor  l"n»m  liira.  but  of  right  to  the  st^ite.  I>et 
there  l>e  no  caution  that  he  need  not  answer,  and  no  warn- 
ing that  he  may  be  niaking  eviden«'e  against  hims<?lf 

I>o  yitu  say  thai  an  innocent  nian,  under  such  an  ex- 
amination, mav  beconu-  confused,  and  answer  confusedlv 
or  inc«»rreetly  .'  lb-  will  certjiiidy  Ik*  lew  liable  to  do  so 
than  if  <|tie-tioned  iMiollicinlly  by  a  wheedling  detective  or 
in<'rediiliiii>  |Hili(i iii;m,  mihI  <uch  <|U<^ti<>ning  is  as  sim> 
tti  niiiie  :i>  it  i-  \n  be  Idit  h:df'  remtMnbered. 
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A  lair  report,  ni.ulr  at  tlio  tinif,  in  writiii;:,  I'v  u»  iin- 
(Mrtia)  inagi.-tniiv,  i»roveH  ofttii  the  l>est  evidence  fi»r  the 
aixiisod,  and  results. in  his  ininu><l)ttt«  di^'hat^^ti. 

To  adi'oeikte  examination  of  tlu*  aeeiisei)  befon<  t)i#  fom- 
mitting  DiagiHtrat'e  i.-^,  of  eouoe.  u  \cty  dittbnnit  thing  from 
adv<K;itiii^  lii«  exaii)inut}<»n  by  the  mirt  «m  !ii«<  (rial  to  tlie 
jurv.  Until  lit'  l]n  -f  «  x:iiiiiiiji(i<iii<  furiii  a  |iarf  of  tfu'  m-ncral 
'-Miitinciital  system,  luit  it  i»  tliat  from  tli*'  iMiu-lt  which 
Unuiiie-  often  and  .)ii>tly  a  matter  of  re|>roaeli. 

Id  Frunee,  fc»r  insiaiue.  liie  jneliniinarv  examination  i.s 
coniludeil  by  the  imu'ccutin;;  otHi-er,  in  owkir  to  dotorinine 
vhetht^r  t)tere  is  ur  in  not  gi-ound  to  prosmite;  but  when  ■ 
the  Hcniiwd  is  once  informed  agaiu^«t  and  put  on  trial,  the 
judge  is  ai)t  to  presume  his  <fiiilt.  an<l  exercisy  all  his 
in^rentnty  to  twist  some  a<lmi->ion  oni  of  liim.  oi'  perhaps 
to  distort  what  i>  said,  tlmt  tlie  jury  may  rvecive  a 
false  iiiipression  from  it. 

TIjl  emburrassnjent  uf  tin  defenilant  when  aetuallv  on 
trial,  and  confrofitin;;  n  charge  of  crime  laid  against  him 
by  the  authority  of  the  state,  \s  naturally  and  ntH-e^sarilr 
greater  than  when,  at  an  earlier  >itage  of  the  proecedings. 
the  state  is  simply  inquiring  whether  it  onght  to  be  i>u(  to 
tlif  e.\|iense  of  a  [)ros(>eution.  The  very  nearness  of  the 
final  deei-iiiii,  by  a  v<  rdiet  whieli  may  eonvict  and  may  set 
trt-e.  iini.si  imensifv  tlie  ex<  iti  nieiit  o|  lii>  fei  line:^. 

if  the  prosecutor  is  alhiwud  to  tjiu>tion  him  ijtnv,  the 
intcrrogatiott  is  sure  to  be  unfriendly:  it  may  be,  it.  is  even 
likely  to  be,  if  conducted  by  the  judj^t .  lTn<lor  such  circum- 
stances the  contest  between  the  queisttonor  and  the  ques- 
tioiitil  is  too  nne^pial.  and  innoc  ence  may  well  iseom  guilt. 

A  learned  nieniljer  of  this  Assoeiatiem.  in  hi-  elementary 
work  on  Cbuatifutloitid  Lmr,''  Im-  not  he-itated  to  -ay  tliat 
the  rule  "that  no  person  shall  he  <  ompeIle<l  U»  l>e  a  witness 
*  l't»iiuT«ty'n  V<iii)fi.  J.'iii',  Jt.  I'i't. 
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against  lumi<elf,  cau  only  be  supported  by  that  intf^iw 
n  \  <  ronfH»  for  tlie  f>a?st  which  is  f*o  difficult  to  be  oven'ome" 

aii«l  that  "  lIuTi' (  Mil  1»L  liu  JouUt  that  the  statrs  will  gm*!- 
ually  abandon  thi^(  provL^ion.  aiul  rejivt  it  I'roni  their 
constitutions^.*' 

I  doubt  if  the  prtnliction  comes  true ;  I  doubt  if  it  would 
hi'  well  that  it  sliould.   Then*  mny  yet  come  a  revolution 

in  sncial  t"on  <>.  wliich  \\(<uM  inakt  I'ven  iho  usr  of  torture 
tolerated  in  courts,  were  there  n<»  fuiaJaiiU'iital  law  U>  forbid. 
The  highest  rehneuient  in  civilization  has.  in  former  ages, 
not  lM*en  foun<l  incom{)atiblc  with  the  hit^hest  refinement  in 
cruelty:  and  the  nat«r<»  of  man  chnniies  little.  l>eneath  the 
surt;u-e,  tVnuj  i^H-neratiun  to  izeiuraiam.  Lvin  h-law,  within 
our  own  borderri  antl  auum;;  our  own  people.  ha>  l>ceu  uo 
stranger  to  tlie  arts  of  interrogation,  aitknl  even  by  torture, 
at  the  f'lot  of  the  gallows. 

Let  us  kiH»p  our  c< institutional  truaranties  wi  they  arc.  but 
h*t  u>  read  them  and  apjdy  tla-ni  lik<  iv a.-ouahle  men.  It  is 
eu**u^di  to  n'j«  «  t  the  use  of  foree.  without  also  refusing  even 
to  ask  the  defendant  to  5[K'ak  for  himself.  It  is  enough 
jMissively  to  .*iubnnt  to  his  n*fus(d  to  answer,  without  also 
forbiddin^^  j'l'^g''  ^nd  jur\'  to  draw  fnmi  it  the  natural 
eoni'hi>i(  tn. 

We  heard  thi.«<  niominiz  the  playful  liumor  sviih  which  a 
<listingiiished  jurist  of  long  service,  both  at  the  bar  and  on 
the  bench,  professed  his  pleasure  at  listening  here  so  often  to 
young  men  eager  to  proclaim  the  new  light  which  they  saw 

lireakini:  uj'on  ihr  m« »nuUuii-to|«  of  jurisprudi  iH  r.  and 
whieh  had  not  vet  lavn  revealeii  to  the  dimmer  vision  of 
their  ehler  brethren,  I  can  no  longer  claim  the  privilege  of 
youth,  but  let  me  not  be  accusini  of  bringing  before  you  any 
novel  speculations,  any  faneied  dii^-overies  of  my  OM*n.  I 
stand  thf  a<l\tMaie  of  no  new.  no  untried  method  «>f 

pre»eedure.    it  is  our  pre.M.'Ut  nietliud  vvhieii  is  the  iuuova- 
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lion  on  the  practioe  of  all  lands  and  all  times.  It  is  against 
fiperience,  against  nature;  I  believe,  apiinst  rcasmn. 

It  is  no  mean  distinction  to  New  Jt  i^^oy  (liat  it  is  the  only 
AnifTirau  -tutc  tliat  has  sttadfiistly  u<lhi*iv<l  to  (he  ancioiit 
plan.  It  shiiw-;  the  -aim'  -pirit  of  in<l«'|>('ntUnt  judj^nient 
ami  souii'l  vati-iit  which.  un<h  r  th*-  li  nd  of  Patterson, 

niadf  hiT  inthaiK-o  »«>  j^ieut  uiul  so  hi'ulilitul  itt  thti  Consti- 
tutional Convention  of  1787.  And  more,  ]  <  1 1  ><,  than  any- 
thing alae  in  her  ityj^em  of  criminal  administrati(»n,  it  has 
made  "Jersey  justice"  proverbial  along  the  Atlantic  coast, 
to  si>^nify  i'wift  and  certain  retribution  to  wrong-doers,  at 
the  bauds  of  the  law. 

Ainrrii'.'i  }*;t<  tv'.vi]  many  exju-rinu  nts  in  tin-  art  of  ^'ovcrn- 
Diuiit.  She  has  trunl  none  more  Im/nrrlous  than  that  wliich 
has  Ut  ii  the  snlyect  of  our  cot»si<i«  nuion  tn-night.  Is  it  not 
true  that  there  are  |»art.<5  of  the  Unitttl  States  where  more 
criminals  are  yearly  i»ut  to  death  l<y  lynch-law,  or  by  the 
hand  of  some  private  avenger  of  blood,  than  by  judicial  war- 
rant? An«l  is  it  ni.t  true  tliat.  in  tho-M-  eonnnunities,  public 
A-iitiment  justified  such  deed.s  of  violenee,  beeuuge  the  i^urta 
allonl  too  un(;ertain  a  renuMly;  not  bccauiiu  they  are  corrupt^ 
but  l>ee:iti<e  they  rtte  ineilieient? 

Jf  we  woulU  niukc  Ameriean  jusliec  as  snr*'  as  Anieri<  an 
libtrty ;  ii"  we  would  banish  pleii*  of  temporary  insanity  from 
OUT  tourt-rooniB,  and  it)ob*violenee  from  our  frontiers,  let  us 
begin  by  going  back — back  to  the  ancient  ways  from  which 
a  false  humajliitarianism  has  led  us  oif.  Loaving  our  (.insti- 
tutions as  they  arc.  let  us  interpret  them  in  their  true  sj>irit, 
and  pve  the  stntt>,  in  its  judicial  eonlests  with  those  whom  it 
charges  with  crime,  once  more  au  equal  cimnce. 


Digitized  by  Google 


MUD  Wt 


SEYMOUR  D.  THOMPSON. 


Abusee  of  ihe  Writ  of  Habeat  Corpiu, 

Tlu'  writ  nf  /^m'.»(7.«  rfirjxi".  U'cii  justlv  ^JtvUnl  tJu-  '■  \\  ril 
fit'  IJlkfitx .  A I  iiiii<>  il  liii.-  iMt'H  us»<l  iu  .-lu  h  a  way  jts  tu 
dcsi  rve  tlio  <i*n.-^ur«'  of  bt-iiig  cuJled  the  Writ  ol  Anarchy. 
Tilt'  |>iitiiary  <>)*jec  t  of  the  English  Habeas  Corpus  Ad;  was 
to  affonl  a  speedy  and  summary  means  of  relief  to  those  who 
should  be  unlawfully  imprisoned  by  the  agents  of  the 
Crown.  A  most  odiou.<i  and  <»|>|)iessivt'  form  of  this  im- 
pri^oiinu'iit  was  that  which  took  phur  \iiiih'r  roimuitments 
i^-iU'il  hv  the  -i<>rn»t!irirs  nf  -t;tt<'.  flirtM-iit!^'  the  arrc^it  an<l  ile- 
ttntioii  »>f  |KTs<iii-  I'll  -u--|iii  i.t  tn'a.-<)i»,l  and  vii>on  utlier 
chargisi.)  The  in!<trun]t'ni.>i  or  agentt*  of  the  sciretarie^,  by 
whom  these  arrests  were  'effected,  were  called  messettgen. 
Tliere  were  some  forty  of  ihem.$  Persons  arrested  and  de- 
tsined  by  them  were  not  confined  in  any  of  the  public  prisons 
of  Kn<:hitHl  established  or  recognixed  by  act  of  I'ariianu  nt, 
to  which  the  commissions  of  Oyer  and  Terminer  and  Jail 

♦  ( 'allalian  vt.  State,  60  Ala,  (i-'i. 

t  R<ie'»!  tVute,  5  M«k1.  78;  S.  C  I  ?^alk.  Mn :  IlfllyHrii'f<  tW, :.'  Lvi'iu  17.'). 
t  ^  Tnzley'it  Oum,  Outh.  SUI ;  Mcmniiftt  oTthe  Jti(^%  And.  207. 

?  !ii  'li"  v.iM'  of  Iv 'O  .  t  II!  .  it  was  s;iiil  ]<y  Sir  narl!i<ili  iinov  Slinwcr,  iti 
uuikitij;  (lb  aivuuient  lortlic  jir)»t>nt'r»,  tlml  tlierv  wer«.t  iVmy-twiMif  Uieui. 
*i  Mod.  78, 8S.)  This  vem  in  the  nevcnth  year  of  WilKatu  III. 
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iV'livtTv  extfiuled.  liut  norf  conHnol  in  the  private  houses 
of  ihtse  mi'>.«enfiers.  S  jiiteird  thr<nigfiout  Loiulon,  or  i>er- 
h:ij»~  throughout  Kiijihiinl,  thrrt-  u't-rc,  therefore,  noma  forty 
private  prison?* — unknown  to  the  laws,  and  unvisited  by  the 
court*-  "if  jii^ticr— in  whi<  Ii.  l)Ui  I'nr  this  salutary  writ,  the 
kin;;V  >uhjivt,-;  niij;ht  hin<4ui>h  fur  iin  indefinite  jjeriod  of 
tiini'  without  bi>in;r  I»rou<:ht  In  trial.  Designin]  a-s  a  means 
of  sulijrt  tinj;  to  the  sujM  rinten<lrnce  of  the  superior  eourts 
ami  Jud;i<  s.  arrrsts  and  iniprixinnient.s  made  by  ministerial 
oflirers  and  l>y  inferior  magistrates,  it  was  never  intended 
tliiit  il  -liould  interrupt  the  regular  <  ourse  of  justiee  in  the 
superior  roiu'ts,  or  that  il  simuld  subjeetlhe  executive  de- 
partment of  the  govt-rnmenl  \o  tin  -uiK-rintendenee  of  the 
judiciary.  How  far  it  lias  been  kept  within  its  projH'r  limits 
in  Kngland.  il  is  not  my  purpose  to  impure;  but  I  .shall 
point  out  that  juilici:il  reiitimenl  in  America  has  been  so 
far  inlinenced  by  llie  exlrnviiganl  views  of  the  right  of  jht- 
sonal  liberty  with  which  the  Ameri4-an  Republic  commenced 
it>  career,  that  this  writ  hais  U-eu  used  by  the  federal  courts 
as  the  iiii  aii-  i>r  sulijecting  one  of  tbc  moc<t  important  lunc- 
linii-  of  the  executive  lirancli  of  the  government  to  the  con-' 
trol  of  the  juiliciary:  tliat  iIk'  -tjiie  courts  liave,  by  the  same 
lui-ans.  aileniplcd  to  >nbjeei  the  executive  defiartment  of 
their  own  -lati  -  ttt  judicial  control:  that  the  modesty  of 
thcM'  tribunals  ha-  n<ii  wit  held  theiu  from  altemjiting  at 
time-  the  same  control  over  the  executive  department  of  the 
general  ;;o\ ernineiil :  but  that  tli<  y  have  attempted  by  tlus 
m('an>  lo  revise  \\^  action  in  executing  its  treaties  with 
foreign  l  onnlrie-.  an<l  have  i  ven  asserted  a  use  of  this  writ, 
*iich  a-,  if  i-ai  i  ie.l  out  liy  tin  ni  on  the  one  hand,  and  yieldofi 
to  by  the  oHici-i-  oi  ibi-  gcneial  government  on  the  other. 
Would  ctiable  theiii  to  arte-l  the  march  of  the  national 
aiinii  -  in  tiiia  ofaelnal  wm  Nor  have  the  courts  of  these 
two  jni'i>diciion>..  the  d-deral  and  the  state,  always  stayeil 
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their  Imiids  in  the  use  of  this  writ  from  tlie  molestation  of 
^ch  other.  They  have  attacked  each  other's  processes  and 
opened  each  other's  prisons.  Such  a  conflict,  from  the  he- 
^nning,  must  have  been  uiKMjual,  and  its  result  must  have 

been  foreseen,  (hiestions  which  were  labored  bv  these  re- 
3pective  tribunals  in  pondurouii  opinions  were  finally  settled 
amid  the  thunder  of  ciinnon;  and  under  that  settlement,  as 
I  shall  hereafter  ^how,  the  police  regulations  of  the  states, 
their  criminal  codes,  the  decisions  of  their  highest  judica- 
tories, and  even  their  eonstitutions.  lie  at  the  feet  of  the 
interior  federal  judges. 

When  we  consider  that  the  doubtful  policy  of  the  founders 
of  the  government  and  of  their  successors,  until  a  period 
comparatively  recent,  committed  the  execution  of  the  federal 
laws  in  part  to  the  judieatoi'ies  of  the  states;  made  the  jus- 
tices of  the  peace  of  the  >tates  tlie  exanuiiin;^  mauistrates  in 
criminal  cases  for  the  federal  tribunals;  made  the  judges  of 
the  states  lederal  magistrates  for  the  purpose  of  executing 
extradition  treaties  with  foreign  countries,  for  the  purpose 
of  naturalizing  aliens,  and  in  some  cases  for  the  purpo.^^e  of 
executing  the  criminal  statuti's  of  the  United  States;  and 
made  the  j  iil-  and  prisons  oi'  the  states  the  jails  ami  prisons 
of  the  federal  government, — ^it  is  not  a  matter  of  surprise 
that  the  judges  of  the  state  courts,  at  an  early  day,  exercising 
a  supposed  jurisdiction  by  means  of  the  writ  o(  haheas  corpus^ 
should  have  a,>>umed  to  sav  whether  a  fujritive  from  the 
justice  of  a  foreign  country  should  be  surrendered ;  *  wliether 
fugitives  escaping  from  slavery  in  other  states  should  be  de- 
livered up  pursuant  to  the  Constitution  and  laws  of  the 
Union  ;t  whether  persons  enlisted  in  the  armies  of  the 
United  States  should  be  held  U)  military  service,  or  dis- 

♦Jle  Washburn,  4  Johns.  Ch.  IWi;  S.  C,  Wheel.  O.  fVm,  473;  Com. 
«».  Deacon,  10  ^ly.  &  R.  12o. 
f  Matter  of  Booth,  3  Win.  1 ;  Ex  partf  RobttiMon,  1  Bond.  iMK 
16 
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chargtfil  tlieirfrom,  even  iu  time  of  war;*  ami  whether  u 
person  in  tho  military  servieo  of  a  foreign  country  should  be 
tried  as  for  a  crin)e  in  a  state  trihunal  for  an  act  done  as  u 
belligerent  under  the  coniniund  of  his  sovereign  and  in  con- 
formity with  the  laws  of  nations.f  Tliese  pretense??,  born  of 
an  extravagant  view  of  f^tate's  rights  and  state  sovenMgiity. 
prtfselited  ii  paradox  whii  h  excites  the  liveliest  curiosity  in 
us,  who  Idulv  l»ack  upon  them  as  matters  of  history;  for  if  a 
state  is  a  sovereign,  ami  if  the  United  States  is  another 
sovereign,  these  decisions  pi-esent  the  specta»*le  of  the  courts 
of  one  st)vereign  controlling  the  olticersand  agcnt.s  of  another 
sovereign;  interposing  in  its  foreign  relations,  and  even  dis- 
banding it<  armies.  If  great  inconveniences  did  not  arise 
from  the  assumption  of  such  a  jurisdiction,  it  was  due  to  the 
wisdom,  the  patriotism,  and  the  modi-ration  of  the  judges 
who  assumed  to  exercise  it.  Tiie  very  exi-stencc  of  sucli  a 
power,  distributed  so  widely  and  through  .so  many  scattered 
and  irresjMjnsible  agencies.  shouM  have  bwu  a  s«nirce  of 
seri«ais  apprehension.  An  admonition  nf  what  »i!(/lt(  have 
been  <loiie  in  the  exercise  of  it,  slundtl  have  been  found  in 
what  aeuadly  nvw  done.  The  Supreme  Court  of  New  York 
held  and  tried  a  British  .«^ul>jei  t  for  murder.  pre<licated  upon 
an  act  done  upon  the  s<iil  of  that  state  as  a  l>elligereiit  during 
thet  'anadian  |{eU'lli«»n  of  l.s:i7,  after  his  immediate  release* 
had  been  deiii.-inded  of  our  government  l>y  that  of  tire'iit 
Britain: I  mikI  an  eminent  jurist,  holding  the  otliee  of 
chief  justice  .t|  tlie  sime  stale,  issued, an  attachment,  for  an 
evjiJ^iv*'  return  to  a  writ     hahr>m  corjiuti,  against  a  general  of 

TtMii.      Iliirri'iiiii,  II  Ma^w-        ('mit.  r».  I'lisliiiiK,  i>l.  ii7:  C  om.  t^n. 

I>..\\iif«,  :.M  I'i.  k.  l'L'7:   M.H  •..!)•  >|i»i:iieV  r«s««.  ItC  Manw.  I-VI;   V.  S.  rt>. 

Wvnpill.  Mill.  Ki;  «  ailiuirs  Tuh'.  7  t'i'W.  »71  ;  StnW  m.  Hiniirk.  12 
N.  II.  I!"4. 

+  IVupli'  lA.  Mi-Li-'hI.  I  Hill.  :;77.    This  i'»iiili|  linnlly  \x>  csiliotl  uii  >thu»t 

iifllif  writ.  Ilii  iirt  liaviti}:  n'tux-ij  t>i  <liscluiriro  tlie  |niw>niT. 

1  I'l'njiie  r».  Mcl^i-ti'l.  nii/ii'u. 
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division  wmnnm'iinir  thf  arntit  s  of  ihv  rniteil  Stiitos  in  the 
field.  n\xm  the  tlieutr*  ot  ueiuai  war  *  If  tho  judicial  courts 
of  a  stjite  could  erabroii  tlu^  United  Stutt*  in  a  foreign  war, 
and  then,  the  war  being  llagrant,  and  the  country  actually 
invaded,  could-  disband  ita  anniee  and  imprison  it«  generals 
by  means  of  the  writ  of  habfa»  con^mt^  what  sort  of  a  govem- 
ment  would tlie  United8tates  ]ia\-  I  a  n?  It  eeitainlv would 
not  have  been  a  Nation,  s|m11mU  wilh  a  hi-;  N.  Tt  was  not 
until  the  year  l^""^  that  it  htn  anie  st  itlrd  l>y  an  authoritative 
(ieoir-i<>u  of  thp>n|i!nin'  <  .mrt  of  tiir  l  iiitcd  States  that  it 
was  bevoin!  the  jHiw«  r  <»!  llie  statf  tuurts.  by  the  writ  of 
kabeag  corpus,  to  diseharge  federal  prisoners  from  custody, and 
to  interfere  with  the  proct'sst  of  the  Ibderal  courts,  or  with  the 
agencies  of  the  federal  tsovurnmont.t  Even  then  many  of 
the  jitati*  court*  refuscnl  to  be  taught.  Notwithstandini:  the 
print  ijilcs  \\\u<  (kelartMl  by  the  Su|>n  iin'  Court  of  the  United 
States.  th(>y  liniitcil  it^  aulhurily  to  iIk'  |>reri>c  cas*-  in  Judg- 
IiK  iit.  Thi'V  lu  ld  that  it  did  ii'>t  cxti  iid  Ik  voikI  tlir  <  ;\>r  of 
;<  |>ri<oiier  held  under  j/i-'/tmi'  eniiiiialini.'  liian  tiu'  tcd<  ral 
courts;  and  uecordingly  they  wintiuuid  lu  discharge  eulij-t^d 
soldiers  and  sailors  of  the  United  States  frum  the  custodv  of 
their  oflicerx.  even  during  the  lute  war,  until  the  susfienf^ion 
of  the  privilege  of  the  writ  by  the  President,  under  the  act 
of  Congress  of  1863.J  With  tin  removal  of  this  <u>|ien.sion 
ihey  ivvived  jiraclicf ;  i  and.it  w.is  not  until  tin'  vi  ar 
1^71  tiiat  ihi- Su]ireini  <  nurl  ol  the  I 'ii it<  d  Slal<  -.||  on  a  m  rit 
of  error  to  tie-  >:inic  court  w  lio-r  judgnn-nt  liail  I>«  <  ii  r<'Vt  r-t  d 
by  it  tliirt»en  years  before  icncwrd  tlu  le.-rfon  taught  the 
coart8  of  the  stjitcs  that  their  jurisdii^tion  didjiot  exten<l  to 

■  Maiti'i-  .,(  Siai  y.  in  ,l..|ius.  I'.'Js  * 

■  Al.l.  nuin  tw.  Ko"tli.  -I  llijw.  i;.  fi.  h*))i  i rcvei>iiitf  AV  Umali,  H  Win,  Ij. 
t  Ii'  ,^rie  AndenR>ij,  li>  Iowa,  'rfiS. 

'  /  '  i">ric  MuOwey,  2  Am.  Lave  Rtv.  :»7. 

"  In  TMble'H  Cuiie,  13  Wall.  :Wi  ( rcveniing  Rt  Tarblu,     \\'\».  imhij. 
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iuierfering  with  the  agencies  of  the  federal  goverment,  and 
Bwept  into  the  limbo  of  vaiiities  nearly  a  hundred  reported 
decisions  of  the  state  courts  in  which  such  a  jurisdiction  had 
been  asserted  and  exercised.  It  may  be  assumed  that  these 
two  de<  isiuiis  liave  finally  unf<^ttered,  first  the  judicial,  and 
next  the  t  x(  <  utivf,  pf^vcr  '^'f  the  <:e!iorii]  government  from 
state  interfcri  iice  tliiini.;^:!!  dj,.  agency  ul' ihisi  writ. 

Hut  the  pernicious  (ioctiiiics  already  engcndtutU  c<»n- 
tinned  in  some  measure  to  illustrate  the  historical  fact  that 
courts  are  greedy  of  jurisdiction,  just  as  kings  are  greedy  of 
territoiy,  and  apparently  in  obedience  to  the  same  law  of  hu- 
man nature.  The  Constitution  reposed  in  the  President  of  the 
United  Slates  the  execution  of  treaties  witli  foreign  coun- 
tries. In  1842  a  treaty  was  entered  into  between  the  L'nitod 
States  and  Great  Britain,  whieli  provided  for  the  nuitnal 
surrender  of  fugitives  from  justice  in  oeilain  eases.*  Tu  ;jivf 
effect  t<»  this  treaty,  and  su»  h  other  like  treaties  as  it  was  sup- 
posed might  be  from  time  to  time  entered  ipto  between  this 
and  other  countries,  Congres.s  jmsHed  a  law  in  1848,  establish- 
ing the  mode  of  procedure  in  tmvli  cases.  The  dtstinctiye 
features  of  this  act  were  that  (•♦■rtaii)  judicial  officers,  federal* 
and  state,  therein  named  iii.  lii-Ii-  -t  in  dignity  Ix  inir  the 
Chief  Ju>^tice  of  thf  Tnitf  S:;ac-.  and  the  lowest  a  comnii.'S- 
sioncr  "Specially  aj>p«>uiti<i  Uy  a  <uurl  of  the  rnitcd  States 
to  t}ikc  ju'oeeedings  under  extrailition  treaties',  should,  upon 
''a  complaint  made  uiion  oath  or  affirmation/'  ii*suea  war- 
rant for  the  arrest  of  the  alleged  fugitive,  examine  the  evi- 
dence u|xm  which  his  extradition  was  demanded,  and  cer* 
tify  the  s«ame,,togetlier  with  the  eonchision  thereon  of  such- 
-  magistrate,  to  the  Secretary  of  State  for  his  final  action.  The 
law  made  no  provision  f<»r  the  intcr\ i  nf  i^-^n  of  a  (hh-i!  magis- 
trate l>y  means  ot'  tlie  writ  of  huf"'!.--  r-n-jiu.'i.  ('»'rtaiiily  it  is 
not  to  be  inferred  hoiii  this  that  it  iiiUnded  to  exclude  the 
^  h  L  .  J^.  Sua.  at  Largv,  o7U. 
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proper  use  of  this  writ  in  suvh  cases.  But,  having  com- 
mitted the  examinatioD  of  the  charge  against  the  alleged 
fugitive  to  certain  designated  magistrates,  all  of  whom  are 
presumed  to  be  learned  in  the  law  and  competent  for  the 

exercise  of  such  tnnctions: .  l)a\ iniz  required  such  magis- 
trat43s  to  certify  the  evidence  thus  taken  to  the  executive 
.department  of  the  governmenti  to  which  the  final  decision, 

• 

whether  or  not  the  prisoner  should  be  surrendered^  was 
committed;  and  having  provided  no  mode  for  the  review 

or  supervision  by  any  other  jucHcial  ofticer  of  the  proceed- 
injr^  or  the  evidence  before  such  magistrate,  the  intervention 
of  a  third  court  by  the  writ  of  habeas  carpus,  except  for  the 
mere  purpose  of  making  inquiries  into  the  jurisdiction  of 
the  magistrate  thus  acting,  was  unwarranted  by  any  firin- 
ciple  known  to  the  law.  A  cninmi  — idiier  of  the  <  ircuit 
Court  of  the  United  States,  specially  apiK>iiiltHl  to  tjike  pro- 
ceedings in  extradition  cases,  was  required  by  law  to  certify 
the  evidence  taken  by  him  to  the  Secretary  of  State.  The 
Circuit  Court  of  the  United  States,  by  its  writ  of  certiorari, 
dciii  ii  ii  d  that  this  evidence  be  certified  to  it.  Tlu-  statute 
required  that  the  prisoner  siiould  l)e  held  by  the  marshal, 
under  the  commissioner's  warrant,  to  await  the  final  orders 
of  the  executive  de^mrtment  of  the  government;  but  the 
Circuit  Court,  by  its  writ  of  habeas  corpus,  commanded  that 
the  pri-uin  r  -liould  be  -^urrendured  to  it.  IhiNini;  tluis 
gaiji' d  possession  ol  the  prisoner  nnd  the  evidence  upon 
which  his  extradition  was  demanded,  those  courts,  taking 
upon  themselves  the  functions  of  the  department  of  the 
government  to  whom  the  decision  of  this  delicate  question 
had  been  coniniilted.  procci'dod  to  examine  the  t-vidence 
minutelv,  and  to  decide  wht  tlicr  it  was  suMicient  in  law  to 
warrant  the  extradition  of  the  prisoner.  They  did  more. 
They  instituted  minute  inquiries  with  the  view  of  determin- 
ing whether  all  preliminary  sti »ps  rec|uired  by  the  particular 
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extradition  treaty  and  by  the  act  of  Conj^ress  had  been 
taken.  They  went  even  beyond  this.  They  inven(e<i  rules 
of  procedure  which  were  not  fouyd  in  the  particular  treaty 
or  in  the  act  of  Congress,  and  heM  a  compliance  witli  these 
rules  to  be  jurisdictional.  They  held  it  necessary  that  a 
jutlicial  tuarrant  thould  have  issued  for  the  am?st  of  the 
alleged  fugitive  in  the  demanding  country,  although  neither 
the  treaty  nor  the  act  of  Congress  contained  .such  a  require- 
ment.*  They  made  u[t  and  tried  an  issue  of  fact,  whether 
such  a  warrant  of  arrest  had  l>ecn  i.ssued,  and  made  the  de- 
tention or  the  disduirge  of  tlu'  prisoner  to  depend  upon  the 
decision  of  this  issur.f  They  laid  down  rules  as  to  the  par- 
ticularity with  which  the  crime  chargevl  must  be  described 
in  such  a  warrant. J;  They  made  the  jurisdiction  of  the 
magistrati'  to  issue  his  warrant  for  the  arrest  of  the  alleged 
fugitive  to  depend  upon  a  rtnjuisition  previously  made  by 
the  government  of  the  country,  from  whose  justice  the  fugi- 
tive had  fled,  uimiu  the  United  States  ;§  ignoring  the  fact 
tiiat  neither  the  statute  nor  the  treaty  required  this;||  that 

*  Kr  piirti  Van  Hmm-h  {rM>r<iii<|  last-i.  4  IMll.  415,  423,  befon*  IMIIon 
aixl  Nt'l-^tu,  J.I.    i'onlra,  Hr  Far*'/,  istvtad  t"u«ei,  7  BluU^hf.  34-i. 

t  Ihid. 

♦  lii  Fiiitiz,  7  Bl:u<  iif.  :{4. 

J  Hr  piirh  K«iiu«,:s  I'.hitrlif.  I :  AV  Hi  iiri<  li, 'i  HlaU-hf.  414. 42.>;  /f»  Farez, 
7  Hlat«  hf.  ;t4,  4\ 

II  Our  trejity  of  ls7.i  with  Itclpiiiii  fiiriiish(»  an  i'xreption  to  this 
stat<-iii<-iit.  Its  Hi-vlli  arti<l«'  «'\iiK-nt!y  •imtfiiiplnti^s  a  re<|iii.«iti<>u  Ijy 
thf  liciiiaiKlitti;  p»voriiiiu'nt.  ami  tlic  i?*ue  <<(  a  watraiit  i>f  urn-st  by 
till'  I'xi'ciitivo  KoviTiiiiii-nt  i>f  tlu'  tli'iiiumU*<l  p>ven>inent,  at*  prelimiiuir)" 
to  tlir  arn-Kt  and  jiitlirial  i-xainitmtion  of  the  alle}nul  fii|dlive.  (IS  U.S. 
."^tat".  at  Ijinro.  Hiil :  Rr  fHtrU  Van  Hovon.  4  Dill.  411.i  NVilli»T  the 
tn-aty  witii  (ireal  Utitaiii  ifS  I'.  S.  .<tat!*.  at  Ijiiye.  .')7fij,  that  with  I'niwia 
(it  i/Y.  1»V)i,'iior  that  with  ."^witzt'rlaml  ill  /«/.  5113)  mntainK  Mich  a  i>nv 
vision;  ami  then-  in  nothing;  in  ihr  tii-aty  with  Ili'I^iuiii  wlii<  h  n»H*if<sarily 
iiii|>lii-«  that  ,iiia;:iMnit«>>  ^hall  not  lia\<'  anlhoritv.  n|Min  a  pro|HT  xiiowinj:, 
to  i-oiiiniit  ami  detain  alh-p-d  riii!ili\<>!4  a  reiiru)iui1)U-  tinu*  to  await  a 
e<|nir'itioii.    In  the  »TU*e  of  I»u;;all  rj  |.o\vell.  :{ft7i.  whifh  anine  undor 
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Ihe  delays  incident  to  the  making  of  a  formal  requisition 
might,  in  many  caaes,  enable  the  fugitive  to  escape;  that 
9uch  a  formal  demand  for^his  surrender  might  as  well  be 
maiW  after  hitt  capture  ax  before;  nml  that  thf  contrary 
practice,  in  of  iiitor-stat«*  vxtrinlitioii.  had  Um^  been 

«aiictione<!  Viy  tlio  ■^tntv  roiirf-.*  TIm  y  wt  iif  1.<  vond  this. 
Xorwith^taiHlinj:  llie  tad  that  ihv  siaUilr  ni.nle  the  juris- 
<ii»  liuii  of  tlu'  ma<:i?itratf  to  issue  his  warrant  of  arrest  to 
dejx'ud  ujKHi  "u  eouiplaint  made  uudtr  outli  or  aflirnui- 
tion,''  they  hehi  that  a  mandate,  emanating  from  tlie  execu* 
tive  dqmrtment  of  the  government,  was  nece^ry  to  give 
him  jurisdiction,  although  no  such  process  is  mentioned  in 
any  law  or  treaty  U)>on  the  Muhjc<  t  ■<  Havin;;  thus  estab- 
lislitil  a  [»ro(<  ss  uriknowM  to  tht-  law,  thou;;h  it  may  uoi 
have  been  unknown  to  the  state  department,  and  made  tliis 

thetmtjr  with  (inat  Itritain.  Mr.  Hintrii-t  .Iu<l;;e  I..<twell  tm>k  the  corrurt 
tkv  wf  tbiftqiKMtion  when  he  Naid,  "The  jiidfie  hw*  nothing  to  do  with 

the-  (|>i4-sti<>ii  whether  the  l<>n'it;n  niiiiilry  h:i.i  <hi1v  iuah<iri/«il  ati  ;«|>|>li- 
uattuu  for  tht;  extra'titiou  tn  be  niaik-.  Thu  law  in  that,  whiiii  i-uutpluiitl 
M  inade  on  iiatfa,  the  judge  w  to  exttininc  tlie  evidence  of  mininalllr ; 
iikI.  if  he  deeniM  it  miffiriont  to  mtxtain  the  i'haivOr  tihM  ceitii>'  the  mme 
I"  Tilt-  "H-vri'tarv  of  statf,  (liat  a  wurnitit  may  iswiif  uiwni  tlic  i-c<|iiisitiitn 
of  the  f>r.<j«T  authi>riti»>  of  tht-  furi'ijin  pAtTiiin(;iit«.  Tlu;  riHjuie>ili<>n 
'  t"  be  made  to  the  exeriitive  deimrtment,  nnd.  in  the  natural  order  of 
tliiiit'>.  vvKiiIil  Iw  iiuj'li  the  i'vi"K'i)i«'  i>  takt'ii  aii'l   ■  rliffi>il.    IC  tiif 

AiithortticH  of  the  ft>rfipi  piverniia'al  »h<»uM  tin«l,  i>u  tlu-  cxaiitinatioii 
of  the  erideni-e.  that  it  doeit  not  make  oiit  a  ratw  vhMi  thoy  rhoiwo  to 

pn's>.  tin  y  will  iiiakf  n<>  n'i|iiir4iti<>ii.  And  the  etatia<-  •;ivi-.s  theiU  tWO 
fX'iitlis  in  wiiich  t'>  cciinjiU't*'  tlicir  uftion  u\,nn  tho  matter." 

.siatv  lit.  IliiiuiR',  4  Harr.  (Dt'l.j  •><-,  State  i».  Lojht,  tia.  l)vr.  jmrt 
ii.  Xt;  E*  portt  Lurraine,  16  Nov.  I«;  lliml  /lab.  Varp.  2d  cd.  p.  014 
''  "'/..  :iii<l  ca-ii'^  I'ittvl,  Marly  jcristr.  ;i>.siiiim-iI  that  iIk-  niiii<'  ]ira<'tini 
vra^  l>nilier  in  owut*  of  furuitrii  extnidition.  Mutter  "f  Wjwhbum,  -I 
JohiiH.  Ch.  KM?:  St.  C.  3  Wheel,  i  r.  i^m.  473;  r««ii.  «».  lleonm,  10  Serjr. 
■4  K.  I 

!  !■:<  i»\rl,-  Kaiiu-, Hla«<'li(  1  ;  /.'<  Ili  iiri.  h.    lilAlvhf.  414;  Jin  Fan%  7 
liUUi  h!.  TrJ;  /,v  l  arez  ^fAwxixi  t  u-^-i,  "  Itlatclif.  1. 
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process  neceissary  to  the  jurisdiction  of  the  magistrate  to 
cause  tlie  alleged  fugitive  to  be  arrested  and  brought  before 
him  for  exainiiiation.  and  consoquently  necessary  to  the 
power  of  the  United  States  to  execute  the  treaty,  they  pro- 
ceeded to  determine  by  what  otticer  it  should  be  issued,* 
and  also  with  what  degree  of  j>articularity  the  crime 
charged  should  be  set  f'orth  tlierein.t  Having  thus  estab- 
lished several  prerequisites  (o  the  jurisdiction  of  the  niagi«- 
Irate  not  foiuid  in  the  statute  or  in  any  treaty,  they  next 
prweeded,  with  minute  detail,  to  decide  how  the  jurisdic- 
tion should  be  exercised;  how  the  prowH'ding  before  4 lie 
magistrate  sliould  be  conducted;  whether  tlie  accusetl  had 
a  right  to  cross-examine  the  cumpluining  official  ;*  whether 
the  prisoner  should  be  allowed  to  testify  in  his  own  be- 
half;!; wluitlier  the  magistrate  might  adjourn  the  procectl- 
ings  fnun  day  to  «lay  and  from  time  to  time;il  under  what 
cin  umstances  he  might  refuse  an  adjournment  at  the  request 
of  the  prisoner ;1I  whether  he  might  discontinue  thepro<reod- 
ing,  and  afterwards  cause  the  arrest  of  the  prisoner  t)n  a  new 
warrant  for  a  crime  of  the  same  nature;**  what  record  he 
should  keep  of  the  proceedings  and  evidence ;tt  how  the  evi- 
dence, if  in  11  foreign  language,  should  be  translated,  and 

•  I{<  Kan;/..  7  HIat.  lif.  M.  4U:  Ex  parte  Van  Hi.vtm.  4  Dill.  411,  4i:i:  Ex 
parif  N'aii  H'>v»'n  Lsfcdud  csuit'i.  id.  4|.'»,  4i;;{. 

t  AV  Maidunnell,  li  Itlatt  hf.  7!*.  SNi.  If  tlicy  aru  lo  Ix;  ceiisiiivtl  for 
inventiii);  a  pnwt>»«  iinknmvn  U>  the  law,  and  inakiu):  it  a  jurisdictional 
Blep  in  the  pnim^iHnj:,  they  iniwt  l)C  eredite<l  with  liberality  in  dcridiiiji 
that  the  priMfsw  need  not  Ije  if(»ued  by  fht-  Prftident  Fan*/,  fuprn ;  Ex 
part)'  Van  lloven,  »uprai,  but  that  if  it  were  issued  by  the  !<ecretary  of 
state  it  would  do;  and  that  it  need  not  du  more  than  <letM-ril>e  the  otl'en^e 
i'hnr^<Hl  in  ^eiioral  leniiH  <  Hi-  Mardonnell,  supra). 

I  Hf  Farez.  7  Blat«  lif.  :{4'>,  :!4J>.  ?  Ibid. 

II  Re  Miudoniiell,  11  Ulatdif.  7!«,  KN). 
'  Rf  Farez.  7  Blatchf.  :5.Vl. 
**R.  .Mn.d-.nncll.  11  HlatHif.  170. 
tt/i*.  ll.  nri.  li.    IWatihf.  414. 


the  tronslation  verifkid  ;*  what  evid^ce  was  competent  and 
idmissible  before  the  magistrate,  and  how  documentary  evi- 
dence from  foreign  countries  should  bo  iattestcd;!  and,  finally » 
what  evidence  is  legally  suHicient.  in  respect  of  its  proluitive 
fijroe.  to  warnint  a  •surrender  of  iIk'  jiriMfner.*  <  hw  wtnild 
suppose  that  tho  exertion-  >A'  {hr>('  i onrts:  to  aid  tliu  l'n'>ii<!»  nt 
ill  the  execution  of  trtaUe?  willi  luivi^a  nations'  woulil  (-nd 
here.  Hut  tliuy  have  not  becu  jsatialied  with  deeiiling  for 
him  ufion  what  evidence  this  resjionsiblo  duty  should  be 
performed;- they  have  claimed  the  right,  by  their  writ  of 
hab«»  eorpm,  to  go  behind  his  warrant  of  surrender,  to  arrest 
tbe  prisoner  whiK  in  tramitu  uixl*  i  h  warrant,  and  to 
ascertain  wiiether  the  warrant  has  been  issiunl  in  a  proper 
ai.<e  and  upou  an  examination  before  a  competent  magis- 
truteS 

The  courts  of  !»ome  of  tlie  states  have  not  been  more  modest 
in  sabjectiug  to  judicial  review  the  action  of  the  chief  execu- 
tive of  their  states  in  cases  of  interstate  extradition.  The- 
CoQstitution  of  the  United  States  imposes  upon  the  states- 

tbe  mutual  obtigtili oil  of  snrrenderinji  fugitives  from  justice. 
Tlie  ('ong;ress  passed  an' act  in  jpit  -ci  ;!>iiiL:  the  mode  in 

wiiich  this  ol)!iirritioii  shouhl  hi  ili-  d  I'his  statute 
iiiip<is<'d  upon  the  governors  of"  iln  >taus  tlie  duty  of  making 
the<lemand  on  the  one  hand  iuid  tlie  surrender  on  theotlier. 
The  governor  of  the  denuuidod  state,  while  so  acting,  act«i 
therefore  at  once  under  an  obligation  imposed  upon  his  state 
ss  a  member  of  the  Federal  Union,  by  the  C'onstitution  of  the- 

^A'<  Farex,  7  Blstchr.  343.  3.'>2:  Re  lleniidi,  5  fiUtrhf.  414,  4&i  Re 
i^oipi.;  12  Blutchf.  301, 5S1;  Re  Fowler,  18  Blatchf.  430;     C.  4  F»l.  Kep. 

tEx  parte  Kaiiie.3  Blat«'hf.  1,  10:  Re  Fnrex.  7  Blatchf.  ^\  m, 

Mft.  d..niiell.  11  BlaUhf.  170.  liH 
i  Tbtf  Hritijih  Priftoners.  I  WtMnlb.  <>V  .M.  lAi,  09.    ^^el•  Kn  jHttic  Milbum,. 
SPlA  704,  11c  purlc  Kaine,  :t  Blatdif.  1, 
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Uiiitotl  States,  and  also  in  tlie  <-liara(*ter  of  a  maj^istrate  ap- 
jiointeil  by  an  act  of  ('onprt>ss  to  execute  one  of  the  laws  of 
the  Union.  Tlie  correit  principles  which  jrovern  the  u.<e  of 
the  writ  of  hnlnas  curpm  rcijuire  tlinl  ilie  judicial  courts  in 
.such  cases  sliould  limit  tlieir  iufpiiries  to  thequestion  whetliur 
the  iiovernor  \vh(t  has  issued  his  warrant  of  .sxu'render  has 
issued  it  in  a  case  nifliii}  hin  jurhiJirflon — that  is.  in  a  eiwe 
contemplated  l»y  thf  < 'inistitution  and  the  act  of  Congri's.s. 
There  is  no  sound  prin«'iple  wliirli  will  authorize  them  to 
iiupiire  whether  the  evidence  upun  which  he  ha.s  acte<l  in 
the  exeri'isc  ot"  this  exchinivc  jurisdiction  has  been  pro|H?rly 
authrnticated.  or  is  otherwis**  suflicient.  They  have,  never- 
theless, ass^'rti-d  tlli^  power  ill  repeatcil  instances,*  and  have 
;;one  so  far  as  to  liuM  tlmt  it  is  ciniijH  tent  for  them,  in  the 
use  of  this  writ,  to  y:o  behind  jill  the  papers  in  the  ca.*so.  and 
try  by  parol  (•videncc  tin-  <|uestion  wlu'ther  the  prisoner  was 
in  fact  in  the  d«'iiiandiii;^  stale  wbm  ilic  crime  wa.s  conimit- 
U'il. — that  is  lo  Siiy.  whet  her  he  was  ijuilty  of  the  eriiiie 
cliar<:t  il."5'  That  tlicy  have  no  such  jurisdiction  becomes  ap- 
paU'rnt  when  wr  t  oijsidcr  the  dilemma  in  which  they  would 
tind  tlii'iii-i  lvc-  if  the  ;;overnor  shouM  decline  to  certify  to 
them  the  evidence  Upon  which  he  acted.  <  oul)!  a  court,  or 
a  siiiol,.  jud_L'e  issniiiii  the  writ  of  Im/nm  cm'jiuA,  tr-ojficio, 
send  a  writ  «»f  irrtinriirl  to  the  governor  of  hi.s  state,  calling 
upfMi  him  to  ecrtily  to  -uch  eourt  or  judge  the  records  of  the 
e.veentive  oHii  .  ".'  Sup|iose  they  Were  to  is.sue  such  a  writ  to 
the  jioveriior.  he  >houId  see  lit  not  to  obev  it,  could  they 
enfoiee  obeijii  iiee      it  i >y  proei's^  >>\  i  ciniempt?    CouUl  thev 

' /.'•  M:iiii  ln''>ii  r. o  i'til.L':;7;  ||:irtiiiiiii  ">.  A\ (  line,  Ind.  :M4 ;  ICj- /tarte 

Sli«-l.|<>n.:;Hi|ii..  st:iii-,  :;i!i;  Wilc.x  »x.  .N.ij/.e,  :;4  Stale,  .VJHI;  People 

i*.  I5i;i'l> . -'Mi  N,  Y.  |SL';  |'cii[.li-  r>.  I'iiikfrtun.  77  N.  Y.  LM-'i;  IVuple  r*. 
l»i<h'>liiie.  >4  \,.  Y.  -•:'•>>.    It         iM  rliapx  lie  |il(M>li'«|  in  ext«>niiHli<^)ii  of  the 

•  ••lilt-.  iIkiI  it  fell  till  jinlji-  -el  ilif  ex:itii|ile.  Rr  parU  Smith.  :l 
M.  I..  iiii.  l-.'t. 

t  Will  IN  ...  \..|/.  .  ;;♦  n|,i..  si:iie, -CH.  "CI. 
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iiii|>ris<(i!  tilt'  fhit'f  iim^i.stratr  <>f  thr  -taf<- — flic  i-lncf  (>iTil>i«li- 
nuiit  ami  exponent  <»!'  itt»  j*o\ ereigut  \  '  1  Ik  <>bvH»n>  au>vver 
to  these  (jueistions  reveals  the  ujisecuily  .spectacle  which  tJie 
coart9  pre^t  when  they  endeavor  to  oxenisc  a  jurisdiction 
which  is  plainly  committed  to  another  de(iartmeut-  of  the 
govvrnment,  ami  which  in  no  seusv  helougs  to  them.* 

It  ii$  true  that  our  Aiu'  riciHi  l;«>\.  m  meats,  ^tate  and  federal, 
ti^'  i;oveninieiit!»  i)f  «  heeks  and  halanees.  rneheeked  arbi- 
tmrv  jxnver  i-  <'<intrarv  to  the  spirit  of  our  insiitutiuns.  liut 
|i«"iw«  r  is  not  i)ro{M.'rly  checked  when  one  department  of  the 
guvmimeiit  overrides  another  and  usurps  iUs  functions.  The 
judicial  OQurtB  interpose  a  proper  check  upon  tlie  executive 
branch  of  the  government,  when  they  declare  unlawful  the 
acts  of  the  officers  of  that  d<;partment,  done  in  exce(«  of  their 
jurisdiction.  In  all  official  action  there  must  \>v  a  finality 
8oni<wliere;  and  in  the  surrender  of  fujxitives  from  jusiiee, 
tlif  HiKi!  fxerci.«!e  of  discretion  may  well  rest  with  the  c'Xih-u- 
tiv»-s  ui  tin-  -t-'ite-^.  where  (he  !-iw  haf  placed  it. — majiistrates 
who  are  respuu^i^^lc  to  I  he  p«  ttpU'  lt»i'  thi-  pro]>er  exercise  of 

*1k«  C«mrt  oi"  A|>}h:u1s  <>f  New  Y»«rk.  in  1S74,  a»*«!itciJ  tlio  diN  trine  tJiat 
it  »a«nMbpet«itt  for  a  jurtive  of  tho  S(ipren>e  <'«nirt  wf  tlmt  «tat«,  KMiiiDg 

the  writ  of  habeas  rorpv»,  or  offirio.  tit  jjo  t.cliiii.|  the  mnvoraor**  wamuit 
of  SurremUT,  in  kiu  Ii  a  cjim*-.  ami  juiss  m|miii  the  siillleiency  of  fhi-  uilWhivit 
vpon  whirh  tlie  rciiniHttioii  of  the '(iinernor  of  the  deiitaudin),:  i^tulc  was 
bttied:  and  the  Court  of  AiipenK  lieini;  of  opinicin  that  the  affidavit  vtm 
iiiMitticii-m.  <lireeti'<l  that  tlie  |iris<iiu  r  Ik-  iliM  liar^ed.  iI'i  ki  Ic  <•  tSniJy. 
^  N.  V.  IHl'.;  lii  iHiLiiM!4{Ufut  >iiMii>,  the  (uiirt  rvatliruied  tltis  doctriue; 
Imt  tliey  vere  obliged  U*  add  a  nwidiflratton  vhtvh  tnade  the  doctrine 
iini'>tiiit  t'l  MMiicthini! like  this:  That  it  i^  a  vt  rv  <j'""l  rule  Atr the Oourt 
or  jiiittrc,  oil  linhi'o*  I'orptm.  ti)ii|i|ily.  wiu-ii  he  rail  i.'t  t  liolil  <if  the  pajwrs 
«nwbich  the  Koveruur  ai-te<l ;  hut  if  tin-  K>»vtrn«»r,  in  tlic  exi  ui-c  uf  lii.s 
ofliicial  diiirr«tioti,  dedinen  to  submit  mieh  (japera  t«>  judicial  examination, 
^^••rr- i-.  n  >  |ii>w(?r  in  th*' <  i iiirt  (  •  i  .!n{K'l  him  tit  "l«t  >  ■  im  r  an-  lliey.  hy 
^ai*'n  <if  hi«*  ret'iwal,  autljorize'l  I"  di»ehai^  the  i'nsomr;  but  I  hey  are 
Imnid  to  fffvmme  that  lie  acted  aptm  dutnunentai  and  u|)on  evidence 
wiTf  Hiitli.  ifiit.  jl'eople  r*.  Ilnkcrton,  77  X.  Y.  t'-JA;  F^tple  w. 
I'oiwhue.M  X.  V.438.) 
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their  fiin«'tiuii>,  uiidiT  the  obligation  of  their  oliieial  oaths^ 
equally  with  the  judges  of  the  court.  They  ought  conchi- 
sively  to  be  presumed  to  be  capable  of  understanding  and 
properly  distcharging  the  duties  which  the  law  has  devolved 
exc'higively  upon  them.  In  the  discharge  of  such  duties 
tin  V  are  aide«l  l)y  tlie  experienoo  of  tlieir  ollice,  both  during 
their  own  ineumlM  lu  y  and  that  of  their  i^redecessors.  They 
have  a  competent  legal  advit^r  in  the  person  of  the  attorney 
general ;  and  the  cx<H.*ution  of  thi»  delicate  duty  may  better 
be  rc|xwsefl  finally  in  tljem  as  remitted  to  the  uncertain  dis- 
(Tc  tioii  <jf  a  scattered  liody  of  judi<  ial  magistrates,  exercising 
the  power  <»f  revising  the  executive  action. 

The  judicial  courts  have  not  only  aasume<l  the  power,  by 
means  of  the  writ  of  hc^as  corpvSy  to  superintend  and  con- 
trol the  action  of  the  executive  department  of  the  govern- 
ment, both  state  and  fe<leraL  but  tlitv  have,  bv  tlte  same 
priM-ess,  assumed  to  pass  u{)on  tlie  validity  of  tlie  govern- 
ment itMclf.  In  this  wav  the  Chief  Justice  of  the  United 
States,  in  18(>S,  decided  that  |)erson8  holding  offioe  in*  the 
states  lately  in  rebellion,  who  were  disqualified  by  the  oust* 
ing  or<linanee  nf  the  Fourteenlh  Amenduicul,  were  never- 
theless entitled  to  hoid  their  oihees  until  the  eoiisiiiutional 
provision  shouhl  bo  enforced  by  legislation.*  The  Supreme 
Court  of  South  Carolina,  in  1870,  determined,  under  this 
writ,  that  the  acting  governor  of  that  state  was  not  entitled 
so  to  aet.t  and.  in  \S7'^,  the  then  Supreme  Court  of  Texas, 
in  a  sliaiii  ease,  gotten  up  by  the  fictitious  arrest  of  an  old 
negro,  decided  that  tlie  Je  Ufcfo  government  of  Texas  was 
not  the  government  dejurej  refused  to  allow  the  state's  attor- 
ney to  enter  a  nof.  j>ro8,  in  respect  of  a  crime  with  which 
the  relator  was  not  charged,  discharged  the  relator  from  an 

*  <  'a-sar  Gritlin'*  i  'jwe,  Clia.V(*  DiH'iHMHif,  3<>4 ;  S.  C,  sub  nam,  Rt  Grifllii» 
U")  Tex.  Supp.  <}2:{. 
t  ExjHiHe  Smith,  8  !<.  C.  41>5. 


.  J  i^  .d  by  Google 


PAPER  READ  BY  SEYMOUR  D.  T110Ml»SOK. 


257 


imprisonment  to  which  he  had  never  been  subjected,  and 

dismissed  the  existintr  trovemment  of  Texas  without  costs  * 
When,  at  about  the  sanic  unhafipy  period  of  our  history,  a 
judge  of  a  district  eoui  i  uf  the  T'nited  States,  by  an  injunc> 
tion  issued  at  midnight,  dispersed  the  legislature  of  a  state 
•and  8up]>ressed  its  government,  some  of  us,  who  were  then 
youiii;  at  the  bar,  eonchided  that  the  writ  of  injunction  was 
a  very  great  writ.  In  view  of  the  in.^iaiiet>  wliich  I  liave 
cited,  the  same  dignity  must  certainly  be  accorded  to  tlie 
writ  of  habeas  eorpm.  But  these  are  not  proper  uae;*  of  this 
writ.  Whether  a  person,  primd  facte  in  possession  of  a  pub- 
lic office,  is  rightfully  entith'd  to  exercise  the  functions  of 
such  officp,  is  not  properly  triable  in  sucli  a  summary  and 
ex  parte  proceeding,  to, which  neither  the  incumbent  of  the 
office  nor  the  state  is  a  party .f  The  parties  who  are  inter- 
ested in  contesting  this  question,  and  who  are  entitled  to 
contest  it,  are  not  before  the  court.  The  court  itself  mav 
not  be  such  a  tribunal  a<.  undt  r  the  (  uiistitutiun  and  the 
laws,  has  jurisdiction  to  try  the  title  to  sucli  an  office;  and, 
so  far  as  it  operates  upon  the  right<«  of  the  incumbent  or  of 
the  state,  its  judgment  in  such  a  case,  when  tested  by  sound 
l^al  principles,  is  as  clearly  void  for  want  of  jurisdiction  as 
the  act  of  an  usurjiing  executive  oiin  ur  ^  uu  be. 

These  extraonhnary  uses  of  the  writ  oi  habeds  corpus  may 
well  amuse  the  student  of  history,  and  call  forth  judicious 
criticism,  but  they  no  longer  excite  appreliension.  They 
were,  in  a  large  measure,  the  offspring  of  troublous  times, 
or  of  (ou'litions  which  have  passed  away.  lUit  the  stva«ly 
growtii  of  the  power  exercised  by  this  means  by  tlie  federal 
tribunals,  and  the  extraordinary  pretensions  which  it  has  in 
recent  years  assumed,  remain  a  subject  of  serious  concern, 

*  Ex  parte  Rodriguez,  39  Tex.  7(i"). 

t  Sheehan'sCa-^e,  12:.'  ^ta-ss.  44:»;  Jit  Wakkor.:?  Barl..  102;  Ex  parte  Call, 
2  Tex.  App.  497;      Ah  I»ee,  6  Sawy.  410;     C.  2  Crim.  L.  Mag.  m 
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The  founders  of  our  federal  judiciul  system,  in  confeiTing 
upon  the  national  courts  the  power  to  issue  writ**  of  hnhea9 
ctjTpm,  added  this  proviso:  "That  th«'  writ  oi  hnhem  corpus 
shall  in  no  ease  extend  to  prisoners  in  jail,  unless  whore 
they  are  in  custody  under  or  by  eolor  of  the  authority  of 
the  Unitfid  States,  or  are  coiuuiitted  for  trial  before  ^)me 
court  of  tile  same,  or  are  nei^'essary  to  i)e  brouf^ht  into  «ourt 
to  testify."*  This  proviso  had  the  effect  of  staying:  the  liaiuls 
of  the  federal  tribunals  in  the  use  of  tliis  writ,  in  all  cases 
where  prisoners  were  lu'ld  in  state  <'Ustody,  except  where  the}' 
were  committed  for  trial  before  a  t-ourt  of  the  Uiiit<fl  Statejs, 
or  wvrv  necessau-y  to  bi"  brought  before  such  a  court  to  teslify.t 
An  attiiclit'  of  a  foreij^'u  K^iration.  arrested  for  a  crime  by  ii 
state  majiristnitr.  in  violatiitn  of  the  privileges  of  his  sove- 
reign ami  of  tlir  law  of  nations,  could  not,  in  conso^juenee 
of  this  provis(i.  be  discharged  on  habeas  corpus  by  a  court  of 
the  Tniled  States.t  .\  jterson  prose«'Ute«l  by  a  state  for  acts 
iloiic  ;is  a  belligerent  against  the  L'nitcd  States  during  the 
late  Civil  \\  ar.  could  not  Iw  enlarged  by  one  of  the  natioiuil 
courts  thmugb  the  use  of  this  writ.S  For  more  tlian  forty 
yeaiN  the  writ  of  Aa/(<<w  corpus  was  used  by  the  fedeml  court** 
subject  tct  (he  r«-s(raints  imposed  by  this  proviso.  Then,  in 
\KV-i.  came  the  nullilicatioii  ordinance  of  South  Carolina, 
followed  by  arres(<  under  state  pro«'ess  of  revenue  officers  of 
the  l  iiited  Slates.  \o  ;,'overnment  capable  of  preserving 
il«  ouii  existence,  or  Worthy  of  the  name,  could  sulimit  to 
b;ive  tile  colleetion  of  its  rcveiuic  resisted,  and  the  enforco- 
ment  of  it''  law-  impelled  in  tbi-w.iy  .  nor  could  it  brook 
the  dehiV'  coiiMMjUeiit  upon  regular  trials  in  the  state  eourt.<, 
:i|.|ti-.ii-  t<<  the  <talc  cnwrl  ot'  la-^t  resort,  and  writ-  of  ern»r  to 

\,l  ..rs-|.l, -Jl.  I7S1».  ell. 'JO:  f.  S.  S|:il.  lit  l.:inK«,  S2, 
7  i:-  f»t,-f,  Ih.iT,  I".  .<  Iik;    .Sh-  uIsh  L'..S.  m.  Fri-neh,  I  HaW.  -J. 

:  /■:< /xtri.  <  ;il»n'i-;i,  I  \V;isli.  r  i '.  irvj. 
{  /vr/«i.Y.      «  uiiri.  "<  Am.  L»w  !{«'>•.  N.  S.  I'lS,  n«»le. 
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the  Supreme  Court  of  the  Tnited  States.  A  speedy  renuMly 
vas  neceioary  for  the  protection  of  its  own  agencies  against 
unlawAil  iitate  interference;  and  this  remedv  wan  found  in 

the  act  of  1833,  "to  proxndf  for  tin-  c<>ll«  i  tioii  of  duties  on 
import^.*'  the  seventh  section  i>\  uliicli  gnw  tlie  courts  of 
tlu'  I.  nitod  States  power  to  ^ruiil  writs  of  )i'ilna^  lorpnt;  "in 
all  tuses  of  a  |»ris4iner  or  prisinu-rs  in  jail  or  rdntineiiieiit 
when-  he  or  tliev  shall  In-  eoiiunitte<i  <>r  eontiued,  on  or  Uy 
any  autliority  or  law,  for  any  act  done  or  omittod  to  be 
done,  in  pursuance  of  a  law  of  the  United  Statc»<,  or  any 
order,  procei«B,  or  decree  of  any  judge  or  court  thereof,  any- 
thiug  in  any  act  of  CViugrosfi  to  the  contriiry  notwitlistand- 
ing.*'*  Twenty  year-  later  the  provisions  of  this  ralutary 
Ihw  Were  tnrn<'<I  airiiiii-t  ihoM-  who.  i>y  the  use  of  slut*'  pro- 
eess.  attempted  to  oh-lrn<  t  the  eiiforcfinent  of  the  Fu^iitive 
Slave  haw  of  i  s.'u.i-  Then,  in  I  N^IT,  eimie  I  lie  raiuelian 
KtlH'lliou  uud  the  eompiieutiun.-  wliieh  grew  otll  of  the  at- 

\ax\i  by  a  force  of  British  troojivi  uitou  the  T^teamer  Caroline, 
moondl  to  the  sliore  of  the  statu  of  Now  York  in  the  Niagara 
river,  which  steamer  had  heoii  employed  in  conveying  sni*- 
pli«s  and  mnnition:*  of  war  to  a  fon  e  of  Cunatlian  inr^ttrgents 

oil  Navv  Island.  .\  nn  nilnr  of  ilii->  iittaekiii>r  lone  was 
arn  -te<l  in  the  State  of  New  ^'ork  ;lii<l  in<l!<  te>l  for  inur<l<  r. 
.After  -oMie  correspoiulenee,  the  l>rili-h  ;:overnin(  lit  ile- 
uiauUed  of  our  government  his  immediate  release.  In  the 
bee  of  this)  dcman<I,  tlie  Suprvuie  <  'onrt  of  New  York  re- 
iused  to  discharge  him  on  hafteas  enrj^tM.t  A  ficrioiis  intf^r- 
national  eomjdication  might  have  followed,  but  for  the  acei- 
dciitul  riri  unistanee  that,  upon  hi-  liial  under  tin-  indict- 
ment for  niuider,  lie  was  act^uittcd.   The  inability  of  the 

»  Aft  of  Mdifli  2, 1«3S.  rli.  .»7:  4  IT.  S.  Sml.  »t  Ijirtft'.  'KM- 

t  ISxpart'  Kiiliiii^-iii,  <>  ,M.;l..  an,  r>  >;  /-.V purtr  J*nkin»«.  2  Wall.  Jr. .">2i : 

V.  ^.  f^.  M-.rri>.  L'  .\u\.  Law  lU--.  ()  S.  ;HS. 

t  l\"i>k-  V*.  M.  Ia.kI,  1  Hill, 
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federal  ;;overiimetit  to  deal  with  sucli  a  case  through  its  own 
trihunals  became  thus  apparent;  and  the  Congress,  to  meet 
such  a  «ase,  pas.«sed  the  act  of  1842,  which  clothed  the  na- 
tional! t-oiirt**  with  iK)wer  to  grant  writs  of  hnheas  cor^nis  in 
all  cases  of  aliens  in  confinement  for  act^i  done  under  the 
authority  or  sanction  of  their  government,  or  under  the  law 
of  nations.*  This  statute  gave  an  appeal,  in  the  cases  of 
habeas  corpus  authorized  bv  it,  to  the  Sujireme  Court  of  the 
United  States;  and  it  is  tlie  only  federal  statute  relating  to 
the  writ  of  habeas  corpus  which  retains  this  characteristic.t 
except  thase  relating  to  the  territories.  Then  followed  the 
Civil  War,  and  the  act  of  ^H^t^  authorizing  the  President,  by 
proclamation,  to  sus|>end  the  writ  of  habeas  cor^yus  in  certain 
cases,  and  providing  a  mode  by  which  federal  pris4)ner8 
might  be  .speedily  brought  to  trial. J  This  «'nde<l  in  the 
emancipation  of  four  niilliun  slaves.  The  nation  wliich  had 
emancipated  them  was  bound  to  establish  and  protect  them 
in  their  civil  rights.  The  celebrated  law  enactetl  for  that 
jiur{M)se  in  lH(5r)§  was  deeme<l  ineffectual  without  a  further 
extension  of  the  )H)wers  of  tlie  national  courts  in  tlie  u.«<e  of 
the  writ  of  habrai*  corpus.  This  led,  in  LSOT,  to  a  radical  and 
sweej>ing  extension  of  the  jurisdiction  of  thes<»  courts  un«ler 
this  writ  to  "all  casrs  where  any  perstHi  may  be  restrained 
of  his  or  her  liljerly  in  violation  of  the  Constitutif)n  or  of 
any  treaty  or  law  of  the  United  .States."  ||  As  construed  by 
the  federal  judges,  this  provision  has  wij^ed  out  as  with  a 
sjK)nge  the  proviso  of  the  act  of  1789;  has  clothed  the  dis- 

*  Act  f>f  AiiK.  -M,  1»4-',  ch.  l'.*>7:  >  U.  .S.  Mtat.  at  Laryo,  539. 
f  Rev.  Stat.  U.  S.  ??  763,  7(M. 

:  Ai  t  «r  Mimh  'X  1803,  ch.Hl ;  12  U.  S.  Stat,  at  Lanfe,7.V».  See  Er  jiorte 
Millijnin.  4  Wall.  3.  117. 

\  Art  of  April  i>.  186*}.  t  h.  :il :  14  T.  S.  Stat,  at  Urye.  27. 

II  Act  «.f  Feb.  o,  1867.  tli.  'l>^•,  14  U.  S.  Stat,  at  L«iv«,  385.  This  yro- 
vision  etiil>odied  in  section  7-M5  of  the  Reviseil  Statutes  of  the  United 
Statoi. 
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trirt  aiifl  i-iivuit  jmlps  «>f  t!i(>  I'liitcd  Stat«s«ilh  power  to 
annul  the  criniiiiii]  proc^'ss  ttt  thf  Stjitos,  to  i»  V(  isc  iin<l  set 
a^ide  by  }iabea»  corpm  the  crimiimi  judi:ineMt.f  of  tlic  ^.tate 
coarts,  to  pa.>4$  finally  and  conclnsively  upon  the  validity  of 
the  criminal  codes,  the  police  regulations,  and  even  the  con< 
stitutiDiM  of  the  states. 

No  doubt  it  was  intended  by  the  framcrs  of  tho  at  t  of 
1S»;7.  tliat  jn'isoiis  arri'^^ttMl  upnn  state  |>roce>>  ini;rlit  bo 
eiilarf:td  l»y  the  t'ederal  judicatories  by  mentis  of  thi-^  writ. 
But  it  is  not  at  all  elear  that  it  was  iiiteiid«'d  that  it  should 
U-eoiiie  a  lueaus  in  the  haltd^  of  the  fetlenil  lii-trict  and  cir- 
cuit jurlg«i«t  of  Teviainf(  and  revi'ri<in{(  the  jud^^uients  of  the 
courts  of  the  states  without  regard  to  their  rank  ur  dignity. 
The  writ  of  habeas  corpm  is  a  common-law  writ.  I\s  origin 
rsaches  bjiek  into  the  night  <>f  Flnglish  hi^titry  so  &r  that  no 
man  csin  Hx  its  date.  Its  n-.  has  h«'en  <  ircuinseribed  liy 
cvrtain  rirnient  and  well  s*'ttl«il  ] ifiiirij.^i-  t)iir  of  tlie.so 
principli-  h  that  it  cannot  be  n>ud  a.-  a  nieaiis  *if  rev»'rsing 
audamiullingajudginentol  a.sujtcrior court  of  record  luiving 
general  jurisdiction  of  the  aubject-mattor  in  re.'jpect  of  which 
the  judgment  was  rendered.  This  doctrine,  declared  by  the 
English  and  American  courtif  in  ttcveral  hundred  reported 
judgment",  reaching  back  through  a  period  of  twA  centuries, 
h;i^  never  Wen  lietter  expressed  than  by  Chief  Justice  Mar- 
shall, in  giving  the  judgment  of  the  Su[>renie  Court  of  the 
United  8tates  in  the  celebrated  case  of  Watkins:  ''Tlie  pri."*- 
oner  is  detained  in  the  pri:aon  by  virtue  of  the  judgnuMit  of 
a  court,  which  court  jx»t>:sesses  general  and  tiuai  jurisdiction 
in  criminal  cases.  Can  thi^  judgment  be  ro-examined  upon 
a  writ  of  habeeu  corpus  f  This  writ  is,  as  has  been  stated,  in 
the  nature  of  a  writ  of  error,  which  brings  up  the  body  of  the 
prisoner  with  the  cause  of  coniinitinent.  The'  court  can 
undoubtedly  inquire  into  the  sutheicney  of  that  eau.se;  but 

if  it  be  the  judgment  of  a  court  of  competent  jurisdiction, 
IT 
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t?siiei'i:illy  a  jmljirnieiit  willnlrawii  l»y  law  from  rlu-  revision 
of  tills  rniirl.  is  not  timt  jud^iiu'iit  in  itself  surtic-ieiit  (•au.*e? 
(.'an  the  roiirt.  u|K>ii  iliisw  ril.  look  iH-yniitl  tlie  jud^iiieiil.anil 
rtM'XaTniiie  llie  (  liar^es  on  wliii  li  it  wais  lendeied':'  A  judj^- 
nient.  in  its  natnre.  <-nnelndes  the  snhjeet  npon  uhirh  it  was 
rendered,  and  prononnces  the  law  of  the  ea-^e.  The  ju<lmiient 
of  a  eourt  of  reeord.  whose  jurisdietioii  i-i  final,  is  as  i-on- 
chisive  on  all  the  world  as  the  jud;,'inent  of  this  eonrt  would 
be.  It  is  a^  eonehisive  on  this  eourt  as  it  is  on  other  <-oiirts. 
It  jiuts  an  end  l«»  iii(|uirv  eonei-rnin;;  the  fact  hy  <leeidin^  it."* 
The  Eii«,'li"^h  jndji;es  announee  the  sjune  |iriiu-i|)Ie  hy  sayiii;: 
that  the  writ  of  huhvdH  corpnx  never  extends  to  the  ca.se  of  a 
liris4»iu  r  in  e.veeution  under  a  judjrment  rendered  aeeorrling 
to  the  eoiuse  of  tln^eoninion  law.+  The  judjies  of  the  state 
judieaiories  disi  harge  their  ottii'ial  fnni  tions  under  an  oath 
to  su)»|K»ri  tiie  Constitution  of  the  United  JStates.  it|ually  with 
the  judjres  of  the  fe<leral  eourls.  The  Constitution  of  the 
l*nit<'d  States,  the  acts  of  Conjrivss  made  in  pursuaiiee  then-of, 
the  tn  atii'^  nuule  with  forei<;n  eountries — while  not  l)einj;  laws 
of  the  .state,  are,  nevt^rtheless.  laws  ii  Uhiu  the  state.  They  aire, 
by  the  terms  of  theConstitution  itself,  the  "su|irenu'  law  of  the 
lan<l."  Kvery  jiidjie  of  a  slate  eourt  must,  ujion  the  oblijru- 
li<»n  of  his  iKitli.  administer  them  and  ^ive  etfeet  to  thein  us 
sueh  :  and  his  oliIi;;ation  to  do  so  is  just  as  stron;^  jis  the  same 
oblipitioii  when  resting:  upon  the  shouhlers  f>f  a  judjje  of  a 
federal  eourt.  If,  aetin;»  within  the  ueiieral  st^-o|ii'  of  his 
jurisdieiion.  in  pronouneiu};  judgment  in  a  criminal  ea-xe,  he 
]id,jnil;:es  (hat  ihi-  defendant  suH'er  punishment  for  a  eriuie, 
when,  under  the  Constitution  and  laws  of  the  I'nitol  Stat*^, 
he  ouiilil  not  so  to  -•nller,  he  has,  at  most,  committed  an  i  rror. 
lie  has  enmmiltetl  no  ^^reater  error  than  he  commits  when, 
in  |ironouncin,u  su«-h  a  jud^rtiient,  he  condemns  the  ue<-used 

*>  fli  fxiri,  Wiiikiiis. ivt. 

;       (■iiiii|>l.fll  in  /;.(  /Hirtf  I.CHW.  El.  Bl.  it  Kl.  8l'«.  Stti. 


pei>oii  lo  .sutU-r  coutrat  v  l«i  the  law-  ut'  ihc  >tuU'  wlm  li  In-  js 
aidinmi>l«rtiif;.  Thon^  is  iu»  prindpU'  known  to  the  ifimmon 
law,  Mtid  luini*  «>inlHxUi-(l  in  tlio  Kn^i^lixh  Halwiis  OiqiUift  Act, 
by  whk'h  tliM  error  i*  tit  }h>  rewraml  in  a  uollateral  pruccfixl* 
ing  by  meanf^  of  i\w  writ  «>r  /(,ih,n.-<  n^r/mx.    It  is  true  that 

COnrtijs  have  al  lilii<  «  ilt  iiart'  ;  lr  >iii  lliis  [triiK  ipU';  hut.  t  \iTi»t 

ill  tilt  (ji'^p^  wliii-li  I  am  alioiit  tu  i  nu-iiU'r.  lln-  i  t>iirt>  wliicli 

li;iv«  <li)n(.-  -^ti  liavr  Im(  II  r<>uit>  | « »~sc~<in<x  an  <ij>}hlliit<  nr 

mpdiiiltoiiliti;  jiini-»lu tioii  ovt/r  lljf  cuurt."^  whoeic  juil;.Miit'nts 

havf  been  thus  reversal  or  wrwtwL*    In  the  huigiiagi  ul" 

Chief  Justiii*  Man>liall,  hha  juilgnirnt  liufi  pronounciHl  the 

law  of  tlwoatie:  and.  however  ohviou!*  to  another  judge,  or 

to  another  ti  ihmial,  the  «'rntr  of  that  juiljjn»ent  may  be.  it 

uui!<t  Htund  atii  Uu-  hivv      (he  case  until  revemnl  in  a  <hi«ct 

[•ron  i  <liiitr  iriv«  ii  liv  law  for  thai  |iiirj»n-i-.    I(  is  a  \v*  ll  »i  t- 

tliti  [iriiu'iplf  of  statiitorv  f»iii~trut  lion  thai  >(a1iiit  s  iclaliii;; 

tn  ii -iilijcrt  roiiii«|*M|  ujMni  till-  < iiiiiiiioii  hnv  aiv  lu  In-  i-tm- 

»trut<l  with  reteiviK't!  to  the  riiliw  an<l  |tiiii(  i|»lefi  of  the  <-oni- 

BUMi  Uiw,  and  are  not  to  he  extended  beyon<l  the  pluin  ini|iort 

of  their  terms,  when  in  derr^ation  of  that  law.  Ti  lis  prineiide 

forbidt*  that  the  aet  of  l.StiT  s^hould  he  extended  to  the  ovt-r- 

tlirawiujl,  in  eollatcral  i"!''"'*'!'!!!!!::-  h>  iht-  -uniinaiy  |>nM  cs!s 

of  /(((/xvr.s  rorjiiift  used  hy  the  iiiR  rim  l<  <|»_Tal  jM<l;^t    ui  the 

judiiiiioiit-  ami  il«  <  n  i  <  of  the  (  (Mirt-  ul"  the  srveial  >tal(  s. 

Tlay  havf  nut,  it  i-'  true.  <h'ni<  tl  tliis  <iihuarv  rulr;  hu(  tluy 

hiive  j^iMcwUc«l  uiMiu  (he  vien  that  the  rases  belon-  t]i<  lutUd 

not  fall  within  it.   They  have  diseltiiuied  the  piir{»osc  of 

revising.  u|Rm  habcnt  corpus,  the  judgments  of  the  state  eourt.s 

fcne  mere  error:  but  they  have  ii.«s(?rtu4l  the  right  to  |iia^  u|ioii 

thv  ji>,-i.-«UrHi>)i  of  th<'»r  courts,  aii'l  ihr  vali<lhy  of  the  laws 

upon  which  that  jUrL^dietiiUi  in  foundeii.  when  tested  bv  the 
\  -  •* 

*  Fl>»l>le  r«.  LtNcomb.  m  S,  Y.  .VMh  £>-  txtrte  T^nve,  IS  Wsill.  l<^l: 
Er  f..,rt.  Kowlami,  104  U.  S.  JiJr  i-trlr  Ciiiiih.  lOfS  V.  S.  S71 ;  Kx  jHtrte 
Carll,  ,d.  ■ill. 
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Constitution  of  the  Unit<Hl  States,  the  aet«  of  Congreest  and 

trontit's  made  witli  tnivi<^n  ('(nnitrifs.  In  so  holding,  they 
have  forp>tten  that  tlu-  (juestiuii  was  not  int-ivly  a  (juesiioa 
of  the  jurisdiction  ul"  particular  courts,  but  a  (|U(\<tion  ol"  the 
jurisdiction  of  a  Mate,  It  wa;*  not  a  question  of  judicial  poiver 
merely,  but  of  Hovereiffn  power,  Wiiero  the  question  assumes 
this  mairnitufU'.  there  no  sound  |)rinci|)le  uixler  which  its 
err(Uict»u>  (h'ci-iioii  renders  \  «»id  the  jud<::niLiii  in  wliich  suv  h 
decision  is  inv<»lved,  in  the  stii.sc  that  it  ij<  a  mere  nullity, 
liable  to  be  disregarded  or  overthrown  in  any  imjI lateral  pro- 
ceeding: liable  to  have  the  process  by  which  it  is  sought  to 
exe<*ute  it  intercepted  and  annulled  by  the  proo«»ss  of  a  co- 
ordinate tub!in:d.  such  process  attordin^  no  pruiei  tion  to  the 
uthccrn  who  attempt  to  execute  it,  but  they  being  mere  tres- 
passers. It  is  true  that  a  court  cannot  create  for  itseljf.a 
jurisdiction  wirich  it  does  not  possess,  by  deciding  that  it  Yib» 
such  jurisdiction:  but  where  the  question  involved  does 
not  relate  to  its  own  jucuhar  pourrs.  but  to  the  poweis  ul 
its  hovereigu,  its  judjrmcnt  upon  that  (piestion,  by  ever}' 
st»und  principle,  concludes  the  question  for  the  purposes  of 
the  particular  case  until  regularly  reversed  by  appeal  or 
writ  of  error,  as  much  as  it  concludes  any  other  question 
involvetl  in  the  case.  By  thus  assumiujj  to  pass  ujhjh  liie 
jurisdicti(Mi  of  tlie  courts  of  the  states,  these  inferior  federal 
CQurbi  lift  themselves  out  of  tlie  l  ategor)*  of  courts  coH>rdi- 
nate  with  those  of  the  states,  and  take  u}X)n  themselves  the 
exercise  of  a  mperintendmg  jurisdiction  over  the  state  tribu- 
nals. It  cannot  be  doubted  that  they  have  come  to  resrard 
themselves  as  entitled  to  exercise,  by  this  means,  a  super- 
visory authority  over  the  state  courts,  because  they  have 
said  so.* 

♦Tlins.  in  tx  j^nrte  BriU^jres.  2  WockIb,  42S.  4:^».  Mr.  Jimtict;  Bradley, at 
rirciiit.  iiso<l  this  lan<jrnai:o :  "It  is  oonteiKled.  however,  that  wheve  the 
detendaat  hm  been  r^ilarly  indicted,  tried,  and  convicted  in  a  state 
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Sufh  H  use  of  the  «'rii  ot  li".l>i<i.<  rorj>nM  mijrhl  not  prnduce 
serious  ctnieeni.  if  the  law  at}brdt;«l  u  mefliiH  by  wliiclj  the 
ju(lf;rnents  of  the  fedcrul  district  aud  circuit  court*,  wliere 
such  ju<i>^uicnts  result  in  annuUing  the  laws  or  oonstitutional 
ordinancefi  of  the  United  States,  might  be  brought  before  the 
Supreme  Court  of  the  United  States  for  revision.  But  there 
is  no  such  |»rovi?ion  uf  law.  Procwlinj:?  Ly  }utl>ea»  eorptta  are 
df-enicd  to  be  civil  jiroceediiij^s.    If  two  jud;:cs  liappox  <n  sit 
UfN>n  the  federal  bench  at  cireiiit  in  a  rase  uiidrr  thi-  writ, 
and  tliey  happiin  to  difTcr  in  opinion,  the  f|Ut  >tiuu  of  *liller- 
mct  muy  be  certified  to  the  jsuprcine  court  for  deterraina- 
tion,  but  only  after  jud^^ment,  the  ju dement  being  enter^ 
according  to  the  opinion  of  the  presiding  judge.*   If  the 
fwooeediug  results  in  rmanding  the  prisoner  to  custody,  the 
Siipreiiie  Court  of  the  United  States  may.  assorting  by  means 
of  it.s  writs  of  habeas  corpm       certiorari,  an  apj>ellat<!  juri.s- 
dictioii  which  it  has  Ion;:  used  t  brinir  'i]>  the  [)ro<'(H>dini:f5 
for  revision. t    But  where  it  resuh>  m  dtscfi'irtjiufj  the  pris- 
oner, it  is,  except  in  the  sirij;le  cuiic  of  tlie  arrest  of  aliens 
for  acts  done  under  the  authority  of  their  government', 
already  mentioned,  a  finality,  although  it  may  also  result  in 

OMBt,  hig  only  remedy  Im  U->  curry  (bu  juJimient  to  the  court  of  laut  reaott, 
wi'i  «Ihihi  <>  In  writ  of  erwirto  tlie  SttpreuM'  ("nirt  >>f  the  Triitod  St.ites, 
and  tliat  it  is  toidalc  for  a  /»</-  >  ■.m..*  u<  issiu-  )'r<>iii  ii  To^iiTal  i-<>nrt  in  such 
aokie.  Tliiti  uiiglit  be  t>o  if'tfit-  priM'«-c>iiu>;  iu  the  »tatu(x>iirt  were  merely 
tmamm;  but  where  it  is  void  for  wnnt  of  jiirimlictHm,  habet»eorp«»  will 
iNtUldinav  be  i.>«iie<l  \ty  any  txiirt  «ir  jn<L'f  iuriMut  u  lth  rvi.iorii  jurix- 
Hetim  in  $>icii  ra»i."  The  judgu  who  waa  "inv«ajtt;<l  with  8Uii«rv'iHory 
juriiMlictioa "  in  tliat  particular  caw.  wna  a  du4rict  jti<l;.'e,  flrom  mrhoM 
dicUon  (tub  nam.  Bfown  «*.  Unitctl  stnt.-s,  14  Am.  Law  Reg.,  N.  R 
the  i.i-.  wfui  taken  <in  apjieal  to  the  l  innit  ronrt, 
*  hx  jMirU  Toni  Tong,  17  Cenlr.  I*  J.  8'.». 

t  fir  parU  Hamilton,  3  Dsil.  17;  Ex  parte  Barford,  3  Cranch,  448 ;  Ex 

porU  Bollmua,4  (  r.un  li.  7.1;  Ej-  /mrlt  YfP_'ir.  S  Wall.  S.");  /•>  port,'  hani^e, 
1>S  Wail,  163;  JCr  jmrW  Ja»  ks..n.  1m;  I',  s.  7l.'7 :  Kt  parU  Viiyinia,  im  U.  S. 
M9;  Eat  parte  Keed,  id.  13;       parh  j^ii  buUl,  id.  371. 
X  Srpofir  Yeiyer,  8  Wall.  85;  Ex  parte  Reed,  lon  V.  13. 
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overturning  a  law  or  a  constitutional  ordinance  of  a  state. 
In  thif!  WRV  the  inferior  fcfleral  courts  have  unlocked  the 
penitentiaries  of  the  states,*  exercised  the  power  and  author- 
ity of  ]»assinfr  finally  and  conclusively  upon  the  validity  of 
state  laws,  and  even  of  the  ordinance's  of  state  constitutions;  t 
and  we  have  recently  seen  the  extraordinary  spectiiclc  of  a 
judgment  of  the  supreme  court  of  a  state  suhjected,  hy  means 
of  the  writ  of  habem  corjuus,  to  i*e-exnminatioii  hefore  a  fttierab 
district  judge,  not  indeed  in  respect  of  its  merits,  but  in  re- 
spect of  the  question  whether  the  court  which  rendtfrcd  it 
was  a  court  at  all.  J 

I  stattni  at  the  outset  that  the  i)olice  regulations  of  the 
state-s,  their  criminal  <-odes,  the  decisions  of  their  highest 
judicatories,  and  even  their  constitutions,  lie  at  the  feet  of 
the  inferior  federal  judges.  In  view  of  what  I  have  now 
pointed  out,  I  ask  your  deliberate  judgment  uiwin  the  <pu!s- 
tion  whether  it  is  not  so.  Is  it  not  apparent  that  the.-^-  judges, 
by  a  vigorou.**  u.se  of  the  writ  of  halieoM  carjna,  interctipting 
the  regular  course  of  criminal  justice  in  the  states,  may  pre- 
vent the  imjM)rtanl  (pu-.^tions  which  they  thus  aissume  t«> 
deddc,  from  ever  rea»-hing  a  settlement  in  tin-  Supreme 
Court  of  the  rniteil  States?  How.  let  me  a.sk  you,  will  sucli 
a  (|Ucslion  as  was  decided  hy  the  federal  circuit  court  in 
California,  in  I'arroit's  ( 'hin<'se  c«se,ii  ever  get  t<i  the  .""^upVeme 
Court  of  the  I'liited  States,  as  long  as  a  federal  judge  stands 
ready  to  relett^e  every  pri.st>iier.  whether  l)efore  or  after  judg- 
ment, arrested  or  imprist>ned  under  the  constitutional  onli- 
nance  and  statute  which  the  fe<leral  court  in  that  eiise 
de<'lared  null  and  void?  What  motive  will  he  have  for 
prosecuting  an  appeal  to  the  highest  court  of  the  state,  and 
then  a  writ  of  error  to  the  Supreme  Court  of  ihe  L'nited 

*  K.i  fnirlf  liridut'.i.  ".' W'>im1>,  4L'S;  ZiU- /xirtr  ll<>u;;li(iiri,  7  Viil.  Kep.  fW>7  ; 
iff  Woiiu  Yiiiiji  t^iiy,  «>  Sawy.  2:?7:  A'-'       ('hoa>».  *i  Sawy.  4ol. 
t  I'arMttV  « iiin«>f<4'  <  'am,  ♦>  Suwy.  .'WH. 

I  Hi  Ah        fi  Silwy.  4111.  J  i»  Sawy.  :M». 
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-iStates,  when  a  federal  judge  stands  ready  to  unlock  the  jail  or 
penitentiary  and  discharge  him  at  any  stage  of  the  proceed- 
ings? Am  I  not  justified,  then,  in  asserting  that  the  inferior 
federal  courts  have,  by  the  use  of  the  writ  of  habeas  corjyua,  at 
ojict  asserted  a  liiial  ii|i|)t'llate  jurisdiction  over  the  courts  of 
tlie  states,  witliin  the  limits  prescribe  d  by  their  own  views  of 
the  law,  and  at  the  same  time  absorbed  an  essential  portion 
of  the  appellate  jurisdiction  of  the  Supreme  Court  of  the 
United  States?  Was  it  ever  intended  bv  those  who  formed 
our  federal  system  that  the  final  decision  ot  the  j^ravcst  (]ues- 
tions  of  coustituiioiiaJ  law  allcciing  the  sovereign  rights  of 
the  states  should  be  committed  to  the  inferior  federal  courts? 
On  the  contrary,  did  not  the  Constitution  create  me  court  to 
whose  jurisdiction  the  final  decision  of  such  questions  was 
to  be  coniiiiitted? 

The  duty  ot  supplying  a  remedy  for  this  extraordinary 
■state  of  things  rests  with  Congress.  Whenever  a  case  has 
passed  to  judgment  in  a  state  tribunal,  if  the  defendant 
thinks  he  is  imprisoned  contrary  to  the  Constitution  of  the 
Unit(.'d  States,  to  an  a(;t  of  Congress,  or  to  a  public  treaty,  he 
should  be  put  to  his  appeal  to  the  highc>t  t  ourt  of  his  state 
in  which  the  question  is  examinable,  and  then  to  a  writ  of 
■error  to  the  Supreme  Court  of  the  United  States.  K  these 
processes  are  thought  too  slow  to  vindicate  the  right  of  per* 
■sonal  liberty,  the  least  that  Congress  "can  do  is  to  provide  a 
mode  bv  whicli  the  decisions  of  the  federal  circuit  and  dis- 
trict  courts  may  l)e  re-examined  in  the  Supreme  C^ourt  of 
the  United  States.  Such  an  appellate  proceeding  need  not 
operate  as  a  mper^edea»  of  the  judgment  of  the  federal  cour^; 
it  need  not  bar  the  prisoner  of  his  right  to  an  immediate 
release,  if  that  be  his  right;  but  the  state  whose  laws  or 
constitutional  ordinances  are  thus  overturned,  should  be 
allowed  in  some  way  to  bring  the  questions  of  their  validity 
to  the  arbitrament  court  appointed  by  the  Constitution  for 
the  final  settlement  of  such  questions. 
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ANNUAL  ADDRESS 
JOHN  W.  STEVENSON 


.lAMKS  MADISON. 

Gentlemen  oi  liie  Ann'i  icaii  liar  As'-tHMatioii, —  Tlii"  wiMlora 
of  our  fatliers  hm  vouehsHfed  to  us  a  constitution  of  i^ovem- 
men!  marvelous  in  its  conception,  moai  beneficent  in  its 
results. 

The  century  has  not  yet  dosed  within  which  thirteen 
indeiK'udeiit  .-<>verei).Mi  states,  weakened  and  wtirii  <l<ivvn  by. 
a  protractetl  an<l  ljI<M>ily  revolutioiiarv  sirujijy^li'  lor  tlieir  in- 
tieiK'fKN  ju-e  against  the  MrlMtnin  'iji].vt'--^io!i  of  their  mother 
C'euiilrv;  t'iuharra.<so<l  Miih  o\ t  rwh<  lau'fl  with  a  ilfjire- 

t'iated  and  almo-st  worthle.sji  |iaj»er  eiirrency;  with  limited 
powers;  and  at  a  period  {it  has  been  said)  the  most  criticaly 
if  not  the  most  fearful,  in  the  history  of  the  HXimaii  race, 
being  that  preceding  the  early  French  Revolution, — ^formed 
»iul  ratififHl  the  Constitution  of  the  United  States,  t  n  all nj^ 
thereby  tlie  imioii  of  tlie  states,  ainli-r  a  (•oiiH'<>iiik1  I'oini  of 
coiistitntidjial  -^^If-iyjoviTiiiiR'nt,  the  (•<iiistitiiiio:i  < unnM'rating 
all  the  jiowei's.  dek-gateil  to  the  new  ^ov»  rnmeiit,  reserving 
all  others  to  the  stale-:*  or  to  the  puoi»le. 

The  far-seeing  founders  of  this  experiuiental  syKtem  of 
government,  versed  ta  they  were  in  the  former  failure  of 
popular  efforts  in  that  direction,  not  less  than  thoroughly 
otmversfint  with  the  character,  circum  nun  (  s,  and  genius  of 
tlie  pfoj^le  whose  organs  tln-\  wi-re  in  that  ^reat  w<trk, 
sought  to  found  a  free  republic  in  wliich  the  people  wure 
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the  source  of  all  <iivt'rei<;ii  |»i\('fr.  iiiipowtTL'W  lo  ailiniiiister 
the  govcrniiieiit  through  certain  tlelc^alcfl  agencies,  to  each 
of  which  was  a>sigiie<l  aixl  niarked  out  certain  well-«ldine<l 
orhils  of  action,  j)rescrihc<l  in  tlie  ( 'onstitntion.  «lcch»rc<l  to  be 
the  supreme  hiw,  l>in«linji  ]>orsonalIy  u|»on  the  |»eo[>Ie  anel 
their  agent-?,  and  so  to  remain  until  cliang<'<l  hy  a  like 
solemn  an<l  authentic  act  nf  the  puhlic  will,  in  manner 
and  form  prescrilied  therein. 

It  Wits  un«ler  such  a  government,  with  its  mutuail  che«-ks 
and  hahinci-s.  its  hairriers  against  evi-ry  assumption  of  arbi- 
trary, unlicensed  )M»wer — from  within  or  from  without;  from 
one.  from  the  few.  or  the  many — iiinl  es|KHMally  by  a  just 
and  proper  distribution  of  tin-  federal  j)ower  with  the  Im-al 
systems  of  the  states,  that  its  authors  foresaw  the  higlu*«t 
guarantee  for  public  order.  i>eace,  and  individual  lilnTty. 
To-day.  a-  we  look  hack  on  the  faith  and  courage  of  tln.'^e 
founders  of  our  gov<'rnmeht.  after  the  exiM'ricn<e  of  ninety- 
six  years  of  their  Wf)rk,  what  American  heart  is  not  liffiil  up 
in  lhankfuhu'ss  lotlod  for  hi-  merciful  protei'tion,  and  with 
grateful  wonder  at  tin-  nacli  of  practical  wisdom  and  far- 
seeing  stalesnuinship  displaye<l  in  the  formation  of  the  Con- 
stitution of  the  Tnited  States!  Compare,  I  pray  you.  the 
ciiudition  of  the  country  then  and  now. 

With  a  population  of  thriH-  million>  when  our  national 
existence  commenced,  \vr  mmiber  to-day  more  than  lifiy 
millions  of  freemen:  and  that  proportionate  iidlux  continues 
annually  to  incre»i>c  as  the  years  How  onward.  Our  Uiund- 
nrie.-,  then  not  reaching  tin-  gulf  of  Mexi<-o,  extend  now 
from  Alaska  U>  Mexico,  and  from  the  .\tlantic  to  the  I'aeitit- 
oceans. 

Our  revolutionary  «lebt  has  been  long  siu<v  extinguishi'*!: 
otn-  natiotml  faith  and  credit  maintaimd  throughout  the 
World  ;  the  .Xmi-rican  Hjig  covering  »'very  sea  :  civil  and 
religious  liberty  upheld  ;  the  rights,  claims,  and  inten?st  <»f 
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the  |>eo|)le  faithfully  preserved  and  fearless^ly  niaiiitaiued ; 
and  our  republic,  the  power  of  freedom  and  tlio  open  foe 
of  all  human  oppression,  stands  at  this  moment  in  the 
forefront  of  the  nations  of  the  world. 

Such  have  hi'di  some  of  tlie  triuiiiplis  and  hlcssintrs  <>f  the 
govciiiiiieiii  crcatt  <1  hy  tlic  Cunj^titutioii  of  tlie  rnitod  States?. 
It  iias  been  said  by  an  eminent  American  statesman,  now 
pa*<sed  away,  that  the  personal  character  of  our  public 
men — their  moral  principles,  their  intellectual  (jualities  and 
atUiiniiH'iits.  tlif  ciminisiance?!!  whicli  have  eoiii rilmted  to 
form  or  develop  them  in  either  aspect — become  an  inteii'sting 
and  attractive  subject  for  historic  or  professional  inipiiry, 
and,  by  a  natural  and  just  relation,  often  go  hand  in  hand 
with  the  great  public  quc^stions  in  which  tliey  have  in 
former  years  horne  a  di-tiiiLniished  part. 

Concurring  in  the  justice  ol  this  sentiment,  1  liave  per- 
suikUmI  myself  that  a  brief  notice  of  the  lite,  public  services, 
and  a  few  personal  reminiscences  of  a  prominent  actor  in 
the  formation- and  establishment  of  the  great  constitutional 
compact  of  <j:overnment  and  union  wlncli  crowned  the  hil^ors 
<»f  our  revohjtionary  sa^es  :  of  one  who  su]»ct|uently  became 
the  pure,  wise,  and  able  administrat(U'  of  the  government 
which  that  Constitution  created,  might  prove  to  my  profes- 
'  sional  brethmi  of  this  A.^sociation  not  wholly  an  uninter- 
e>tinL:  topic  on  which  to  address  them. 

I  am  tlierefore  brielly  lo  speak  lu  you  of  .himes  Madison,  ' 
the  fourth  President  of  the  United  States.  This  illus- 
trious V^irginian  was  born  on  the  10th  day  of  March, 
1751,  at  the  house  of  his  maternal  grandmother,  Mrs. 
Kleanor  rnnway,  on  the  north  side  of  the  Kappahannock 
]{iv«'r.  ill  tlic  county  of  King  (leorge,  in  tlie  conunonweaith 
of  X'lr^inia. 

The  residence  of  his  parents  at  that  time  was  in  the 
county  of  Orange,  fifty  or  sixty  miles  distant ;  but  his  birth 
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took  place  during  a  visit  of  his  mother  to  Iter  ancestral 
hom^  iu  the  Nortjiern  Neck  of  Virginia,  a  designation 
which  was  originally,  and  is  still  popularly  confined  to  the 
narrow  slip  of  land  lying  on  the  tidtwator,  hotwoen  the 
Potomac  ami  Kappahannoek  rivers.  Iwginninjr  below  Fred- 
crick>-l'U iLT.  ani]  runnini:  •'M'^twartlly  to  the  Chesapeake  Bay, 
im  liKliiifi  the  j>reseiit  eouiilirs  of  Kinfj;  George,  Westmore- 
laiul,  North lunlx'iluml,  and  Laueiuster. 

lliut  peninsula  has  been  consecrated  in  the  annals  of 
Virginia  as  the  birthplace  of  many  of  her  most  illustrious 
aonf*.  There  Washington,  the  Lees,  the  Monroes,  the 
Masons,  the  Carters,  first  saw  the  li^rht.  >ht«li.«ou  wai*  thus 
"from  the  iiioinent,  not  less  tlian  by  the  accident  of  his- 
nativity.  i»ro»i<:lit  int<»  early  and  elose  proximity  and  fellow- 
ship with  many  of  those  with  wlmnt  he  was  destined  in 
after  life  tn  Iteconte  associated  in  M>Uie  *jl  (1m-  most  eventful 
]wussaj;es  of  his  future  life,  and  of  the  public  history."  Uis 
father,  bearing  the  some  name  with  himself,  was  a  large 
landed  proprietor,  and  devoted  himself  to  rural  pursuits. 
It  does  not  appear  that  he  was  ever  engaged  in  political 
aHtiir$>.  Ilf  was  a  leading  man  in  tin  liu-iiicss  of  his- 
C()unty,  and  hehl  during  th*-  period  of  the  Ki'volutionary 
War  th*-  ancient  ti.,.litir,ti,il  dUice  of  "i-ounty  lieutenant." 
derived  from  ihr  iiisUUilion  of  the  mother  ciHintrv,  the 
duties  of  whiih  he  ]ierfuruie'l  with  patriulie  zeal  aud 
diligence. 

He  resided  during  his  whole  life  u])on  the  Montpelier 
estate,  in  Drange  County,  which  became  at  his  death  the 
residence  of  his  son  James,  as  it  had  l>een  of  his  father 
Andn-ose.  It  was  always  the  abode  of  a  charming  hos- 
pitality, rendered  doubly  attractive  by  the  i)ictures(jue 
grandeur  of  its  nnxnitnin  scrnei  v,  and  the  heartiness  and 
cordialitv  of  its  |»o-Mi-,>.or.  The  mother  of  Mr.  Madison. 
Eleanor  Conway,  wa.-  a  most   lovely   and  accomplished 
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woriiaii,  iiinl  it  was  Iier  i  x<rll«  niT  wliicli  largoly  H<Ulcd  lo 
llie  aftrat'iiuii^t  of  tliat  lovely  Ikhih.'.  • 

Tht'  youiiir  Virgiuiuii,  t  l<k>t  ul'  a  fuuiily  of  .seven 
ohildrpn,  began  hii«  novitiato  lit  u  «t'hM>]  of  much  reputation 
«t  that  (lav%  ill  the  county  of  Kini;  anil  (jneen,  conducted 
by  a  Scotchman  nametl  Donald  Uobi>rt}<»n.  In  thiH  school 
he  was  inittructcd  in  th<»  l^tiii,  Ori'ek.  Freneh.  and  S|iani»h 
Ianguai:es.  FFe  .stilisei|Uen(ly  pix>s4rut«>(l  liis  ytn^'if'sat  homo, 
uiitler  lln  itiition  of  I{cv.  'riuaiias  Martin,  of  New  Jersi-y, 
aiiH  r!i«-  (^taltlislie^l  niinisier  of  the  parish  who  lived  at 
liiui  time  in  tlie  fuMjily  of  Muntpelier,  and  whose  hrolher 
subsequently  became  the  governor  of  Nortli  Caroiiua. 

Jamcii  Madison,  having  been  well  i>reiiarud,  entered  the 
freshman  class  of  Nassau  Hall  in  tlie  rear  17H0.  What 
induced  young  Mu<lison  to  sclei  t  a  eolUf.'e  in  New  .Iei>ey 
;:i  i>referenee  to  that  of  William  an<l  Mary,  in  Williams- 
hiir;:.  V  irginia,  at  whieh  nmst  of  the  younj.'  \'iri:ini;in.'« 
then  matriculated,  and  whieh  enjoyed  a  j^reat  lejiuiaiion, 
will  j>robably  Jiover  Lk;  eeriainiy  known.  Whether  it  wa.- 
thesapitosed  unhealthinesR  of  the  climate  in  lower  \'ir<xinia, 
«£^ially  upon  a  resident  uf  the  mountains;  or  to  an  unfor* 
tunate  condition  of  affairs  between  the  viMtorA  of  William 
and  Mary  (  oUejie  and  the  faculty  of  that  coIlcfTC,  which 
WiLs  ;it  that  time  existing;  or  \o  thu  ihen  nascent  repu- 
tation of  Nassau  Il-dl,  largely  inerease<l  hy  the  ae<-cssion 
of  I)r.  Withei-s|M»on,  a  year  or  IW(»  hefon.-.  to  tlu'  presi- 
dency of  that  institutioi»,  with  the  prestige,  of  a  hrilliant 
Eurojimu  renown,  alike  as  a  patriot,  a  philosopher,  and  a 
scholar,  will  probably  never  be  known;  nor  is  it  im|K)rtant 
that  it  should  be;  for,  whatever  the  cause,  none  will  doubt 
that  .James  Madison's  cellmate  course  at  Princeton,  the 
f^ualifieation  and  greatness  of  l)r.  Witherspoon  and  his 
associates  as  professors;  and  the  |>olitical  and  pnhlie  oeeiir- 
reuces  wliich  were,  at  the  time  young  Mudisou  entered 
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colk'^e.  ill  17<'»'«.  cxritiiij^  hotli  coiitiin'ut.'"!.  iHvanif.  roiijointly. 
]H>lciiiiii1  fiirtni-s  iii^-^liii|iiii<;  Hihl  iniliK'Hciii^r  liis  tifti-r  lili>. 

T\iv  year  I7'»!*  wn-  inf^inmil  with  iiioiiientous  i-vt-nts. 
It  witiirs.'^ftl  tin-  I'aiiil  n-iM  wal  ol'  tlic  (•(Hiliovt'iNii's  In'twoon 

tin-  ••mIoIiIcs  uImI   lllf  IIKitihT  rolltilrv.  wllifll   Wvrv  so  Mioll  tf» 

iner>:r  into  a  IdtMidy  revolution,  ami  I'lid  in  tlie  disrii|)tion  of 
all  allffiiaiii't'  l«»  the  British  Knipir  . 

While  tlieM-  a;;itatiiig  events  were  he^inninji  to  ixciti- 
Aiiieriea  just  ;us  Nhulison  was  eiiterini:  eojlrjic,  by  a  straiige 
<iiiiH  ii|(  iirr  lliey  Were  ciiiialliil  hv  others  of  iirofoiuuler 
interest  oei-urrin;;  at  tin-  sjmie  |ierio«l  in  the  tl«>uii^sti<;  jKilities 
of  Kniilaml. 

The  fVir-nol«'t|  nMiliiiioii  ol  the  lloiisr  of  ('uiiinions  ii\il- 
liiyiiiji  the  <"li'(  ti<iii  of  .lolin  W'ilko  from  the  tjounty  of  Miil- 
dleM'X.  so  iii(iiiiii;ililc  in  Kiiirlisli  |>nrliainentarv  hist«»rv. 
•  lates  fnnii  lliat  Vear.  His  i-xrliision  a«l«le<l  fresh  tiiuk-r  to 
tlu-  llanx- of  |Hiliii(  nl  I'Nciti  iin  nt.  wilh  which  the  •iiii'i<tion  of 
Anieriean  Ireiiluin  was  alreaily  he^iiniiiti;:  to  eonvulse  the 
British  Kiiiitii'*'. 

Ill  one  of  iIm*  carliist  Irlters  written  hy  youn^  Mai|is<.»u 
fiiiin  I'rinreion.  liati-tl  intli  Aiiiiii-t.  17<»ii,  he  inelos«-s  two 
|»iilii|»lilets  ciilitlitl  lli'iltiiuii'i's  Iiiinrcjonoii  for  Jtilm  W'ilhcA, 
for  \  |ieru.--al  ot  his  fath«-r  ali<l  his  hile  tutor,  lk<>v.  Thoiiiiis 
Martin. 

Anioii;:  tin-  |'nliti<"(|  writ<  r>  of'  tliat  lioiir,  one  will  for- 
ever si;:n!ili/.e  tin- y<ar  l7'i'->  liy  the  jxramli'iir  of  its  n-nown, 
a^  that  ill  wliiili  the  Ictiir-  of  Jniiiiis  to  the  Pnldic  A<ln  ,tijter 
liisl  a|i|Miirtil. 

Sia  h  t hiMiiuiii.u  i.-siK'.  ill  honu-  ami  altnuul  were  well 
eiili  iilati  <l    to   -tir  and   aroii^t-  the  inimi-  of  the  yoiui^ 

tiiatih  I  of  tilt'  Anieriean  iolunie>.    Minlison  was  naiur- 

ally  :in<l  I'\  traiiiinf;  i'-|iei-ially  interestt«I  in  llu'se  |femliiio^ 
i|ii»'-.tioii>.  Thai  init-n-i  was  jL^nMliially  inteiisilii-d  by  his 
tii||ti:i'  a-xM  iiilioii-     Thi-n-  wa.s  i:i  the  kimlreil  /.eal  aiel 
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high  8i'holar9lii]>  of  his  usHK'iati^  nuicli  tliiit  inipclli'd 
young  MiulLsoii  furwanl  in  hit*  unreni^ttini:  eflbi1i<  of  s(>lf> 
ili^iciptiiU' iHMlimpruvemmt.    Aihuh;:  t|,(.s<  •  lassinutci^  and 

tnli-m)M>r;irits  wwe  SaiiHul  Stiiiilii>|K-  Smitli.  tin-  «>ii-iii-liiw 
<>t"  l)r.  \\  itli<  r^|nnii)  ;]'•'!  -iii  <  i  >>«>r  in  tin-  [iroidcDcv 
ut  Na->iiii  Hall;  l»ro.  la\ aftci  wanK  jii<l;:c  of 

lliv  Sijj.ri  iiK-  Court  <<1  tlif  L  nitiMl  States;  William  |{ia<lt<>nl, 
Attonu'V  (lenerel  nf  tin-  rniU*<I  iJtatt'?-.  jifpointitl  Ity  <ji  Mige 
Washinjrtoii ;  Aaiiui  Burr;  Morgan  Lowis,  of  New  York; 
Jolin  Hi'iiry,  who  iK'ninii'  iuoml»t'r  of  t'ongre.-«  of  thv  i'on- 
foflfialixii.  M'liatur.  ami  ;:«'\t  r;iur  i>\  Marvlatld;  lleiirv  Leo; 
and  Aaroii  <)^<lt  ii,  of  New  .li  i>»  \ .  Willi  many  uj  iIk'^^i' 
<K'<»riat<  >  Mr.  Mailixui  \va>  i|i  >tin<  tl  to  n  iicw.  upon  llie 
l!nati>  i(fa  u  iilcr  anil  moir  ili<liniiui^lK4  jiuWlit- jM.Tvi«r,  llic 
iutiiuuiy  ul  their  tarly  i-olli  j;ialt,'  lilr. 

Mr.  MadiaiHi  took  his  Whclor  <U'grt»o  hi  1771  at  I*rino(*- 
lon.  haviii);  vuin}»]c>t4Ml  tht»entin>  ('olU>giat«  wuifw  of  jtniior 
Atiil  wiiior  clas^*;:  in  a  9mgU'  y(>ar.  IIo  rptuna?<I  a  year 
afttTwanls  h-^  ii  n  -i<l<  nt  studviit  to  ~uiily  Il<  Im  w.  and  to 
avail  him~i  !i  '  f  lliv  atl\ autairf^?'  ol  titt!  roller,,  lihrary  an<l 
tlic  Iwiiclit  ot  increasi'ij  atU-ntion  paitl  to  mr  tapltvsiral  a)n,l 
hi^titrical  -tii<ly.  introilin cil  ly  |>r.  Willui -|njon.  It  was 
liefL.  i{  liu.-^  hvvu  Niiil,  "  that  Mr.  Madison  ac^uiml  the 
hftbit  of  systematic  study,  and  fonnctl  a  taste  of  that  >«ort 
of  iiitiuiT>'  which  hi  after  lifo  gaw  to  liis  |K)litit'aI  writing» 
a  |>hiIos4t|>lii('  lasl,  which  ili»^tiitj:iii>^hi(l  iIhiii  fiiiiiHiilly 
an«l  favorably  from  the  proiUi<  tioni«  of  the  abk-st  of  hisi 
c<»tiin|,fn-arits," 

rii<  yunn<:  "leii  hoih  at  Will iam-hur;;  ah'l  ai  rriim  ton. 
ili  ilii).-e  'lay.-.  Wfif  aiiimalrd  with  a  liiy;h  .-]>irit  ot'  [luhlte 
liU'tty  and  a  jealous  love  i>f  t'onslitulioual  fncdoiu.  One 
of  tW  outgrriwths  of  this  jKitriotie  vxcitcmoiit  among  Ihp 
stud«ni«  at  IMnceton  was  th(>  formation  of  a  now  sucirty, 
''The  Amorii-an  Whig  Society.''  of  which  Mr.  Madison  u 
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repori«'d  to  have  lu'cn  imu-  of  thr  chief  founderSt  and  wliich, 
it  i<  iM'Iii'ved.  still  survives  nui\  imjspci-s. 

Mr.  Madi.son  left  I'rinceton  in  1772,  then  twenty-one.  to 
return  to  Orange  County,  and  take  up  his  residence  at  \ih 
paternal  home,  with  a  brijiht  intellect,  systematically  trained 
to  philosophic,  clear  thought,  and  filled  with  information 
an<I  learniiig. 

The  limits  of  tlii-  t  will  not  |>onnit  im*  to  fjo  into 
a  lenLTtlHMU'il  sketeh  of  Mr.  .Madison's  life,  or  of  liis  eminent 
jiuhli'  -^erviet^  I  nnist  confine  its  statements  to  a  hrief 
sumiii.iiy  ol  a  tew  of  the  most  hrilliaut  and  eventful,  which 
inarki'd  his  long  and  valuable  life. 

Mr.  Madifton  entennl  the  pnblic  service  for  the  first  time 
as  a  reprei^entative  from  Orange  (bounty,  to  the  convention 
which  aitwrnbled  in  Williamsburg  on  fHh  May,  1770.  It 
wa>  a  eonv(H>ation  of  "the  Conscript  Fathers  of  the  Colony, 
called  to<;;etlier  hy  u  crisis  of  the  nto'-i  fiioinentous  character, 
to  taki-  counsel  for  the  public  liberty  atul  safety  "  I'pon 
its  roll  of  nuMnbei>lii|>  were  found  the  name-  of  IMmutid 
rcudleton,  its  Trcsidont ;  CJeorge  Mas4)n,  Tatnck  Henry, 
<feorgo  Wythe,  Thomas  Ludwell  Lee,  Robert  Carter  Nicholas;, 
Archibald  Cary,  with  other  names  lustrous  in  Virginia's 
calendar,  who,  by  their  heroic  devotion  to  liberty,  had  at 
that  early  da V  rr.nsrfraii  d  tliomselve*;  in  the  {jopular  heart, 
as  fearless  leaders  of  a  public  opinion  indijxnant  under 
further  subjection  to  Kn<;lish  oppression.  ;utd  determined  to 
be  free.  The  titii^  had  come  for  final  severance  of  the  colonv 
from  the  motiier  country,  and  the  neces.sity  bet-nied  s<'lf- 
evideiit  for  a  new  and  independent  government.  A  nubkr 
bond  of  enlightened  statesmen  was  never  assembled  in  the 
cause  of  liberty  and  for  the  rights  of  man.  In  vain  would 
we  look  for  superior  proofs  of  wisdom,  talent,  an<l  patriotism. 

Tlie  convention  assembled  on  the  Otij  of  May,  177»1. 
Upon  the  fourteenth  it  resolved  itself  into  a  committee  of 
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tlu-  wliok-  U»  consitk-r  the  suitv  uf  tht  lokmv,  uikI  U'iK>ritd 
pr<*^t>-ss  through  its  (liainiian,  Mr.  Card*,  aim!  iiskttl  l«iLTe 
to  sit  again.   Leave  wa8  granted. 

On  the  suoeecding  day,  May  15,  1771*.  the  ctinvention 
again  resolved  into  a  ( <>iniiiitt(«  of  tliu  whole,  and 

after  <omv  time  K|H»nt  tiitri'iii,  the  connnittcf  ro-c.  Tll6 
rrt>iili'nt  rfsnnuil  tlic  t  liiiir.  ami  Mr.  •  nrv,  tlic  ("iiainniin, 
rrjHirtcil  tlitv  liH'l  coiiir  to  (rrlaiii  n-M)liitioiis.  which  ]u; 
ria«l  iu  his  j)Ui<f,  ami  th«  ii  dt'livi-rt'd  in  at  the  rh-rkV  table, 
wh«re  the  same  were  again  twiit*  read,  and  utianimofisly 
agreed  to,  one  hundred  and  twelve  members  being  present. 
(8ee  Journal  of  Convention,  p.  12.1 

And  what  were  tlieso  resolves  which  evoked  hxh  U  una* 
Dimity  at  a  time  of  int«  n<c>  popular  t>x(  it ement  and  public 
dnn^cr  from  this  u«sfiiiU!y  of  wise  and  hrave  inon  ? 

Ilfiiolutions  r<'<  ;i]'iiul;it('(l  in  a  t  lrar.  vi^^orous  sniiiiiiary 
llu- wron.i;s5  infjit  U'<1  l«y  ilu-  Kinj:  aiul  l*arliaint>iit  of  (inat 
Britain  upon  her  American  colonies.  They  declared  that 
there  was  no  alternative  "  but  ahjeirt  ^^abmisdon  to  the  will  of 
thei«  overbearing  tyrants,  or  a  total  separation  from  the  Crown 
And  government  of  (treat  Britain,  uniting  and  exerting  the 
slrcii^r(],  of  all  Ameriea  for  defense, and  forniinji  alliances 
with  foreign  powcr.s  for  roinnier'f  nnd  aid  in  war,"  and 
conclufliiiir  with  solemn  and  absolute  instructions  to  tln' 
dde<iatf  -  frum  \  irginia  in  the  (ieneral  Congress,  ''to  pro- 
pose to  thai  body  to  declare  the  I  uited  Colonies  free  and 
independent  states,  absolved  from  all  allegiance  to  or  de- 
pendence on  the  Crown  or  Parliament  of  Great  Britain; 
and  they  give  the  assent  of  this  colony  to  such  declaraticm, 
aad  to  whatever  measures  may  be  thought  proper  and 
necessary  by  the  Congress  for  forming  foreign  alliances 
and  a  confederation  of  the  colon ie's," 

Thi"  was  Virginia's  fir«t  ;inth<  niic  trumpet-note  of  libeily 
to  the  Uld  and  New  Woritl.  ii  was  the  first  decided  move- 
18 
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ment  of  a  competent  authority  in  any  of  the  colonies  in 
&vor  of  independence. 

The  Provincial  Conjiress  of  North  Carolina  had,  it  is 
true,  on  the  12tli  of  April.  177<),  |>tu?s<'<l  n  j^olntions  which 
om|»owon  il  tln'ir  ilclcjuutcs  in  Conj^ri-ss  to  <  ')tii  ur  with 
(kit'jiato  iif  thi>  otliiT  roloiiios  in  dei-lurin^  inilL'iH-'ndcucc* 
uiid  forming  foreign  alHuni-is. 

But  however  patriotic  and  meritorious  these  resolves 
were,  they  simply  gave  to  the  North  C'«rolina  delegates 
the  power,  if  they  tliought  proper  to  exotdse  it»  to  concur 
in  a  measure  which  might  or  might  not  be  brought  forward 
by  otlu'!>' ;  while  the  resolutions  of  Virginia  impof"e<l  n)»on 
her  represcntativt's  the  ohlijiation  to  prop<jse  that  nit  a-ure 
unenn<litional]\ .  ami  Id  taki-,  in  her  name,  all  the  n  spon- 
sihility  of  a  eouragenjus  and  unhesitating  lead  in  the  e^iutse 
of  freedom. 

In  obedience  to  these  instructions,  tlie  delegates  from 
Virginia,  in  the  general  Congress  upon  7th  June,  177(t» 

bron^iht  forward  in  that  body  a  resolution  de<  lariiiir  "that 
thes<e  I'nited  Colonies  are,  and  of  right  oti(fht  to  he,  free  iind 
inde|K'ndent  states;  that  tlit  v  are  ahsoIve<l  froni  all  allegi- 
ance to  the  British  Cmwn.  and  that  all  ]M)litieal  eonneetion 
between  them  and  the  stale  of  ( ireat  Britain  is,  and  ougiit 
to  be,  totally  dissolved." 

This  reix>lution  was,  as  it  is  well  knowti,  debated  in 
Congresa  on  the  8th  and  10th  of  June,  on  the  last  of 
which  days  it  was  referred,  without  a  vote,  to  a  select 
t-oniniittcc,  eharged  with  tlie  <luty  of  "preparing  a  declara- 
tion to  eH'ectnate  the  said  roolution.'' 

It  hail  been  hoped  that  a  delay  oi'  a  tew  wii  k-  wmuM 
silence  the  opposition  wliieh  the  n'solution  had  eneountt-irtl, 
henee  its  postponement  to  July  1.  L  jwn  that  day  and  the 
following,  the  debate  was  renewed.  The  resolution  as  pro- 
posed by  the  ddegates  of  Virginia,  in  pursuance  of  their 
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iu«triK'tion.s  from  the  X'irginia  couvoutiuii,  wus^  then  form- 
ally adopteii  l)y  tlie  Iloude;  and  two  days  later  the  nieiuor- 
abie  declaration  prepared  l>y  Thomas  Jefferson,  proclaiming 

to  lh<!  world  the  birth  of  a  Republic  in  America,  received 
in  Uie  bosom  of  Conjirests  its  iiust  saiK-tion,  by  the  individual 
and  n»s|>onsibh>  siirnatun-s  of  the  delepites  of  the  several 
foloiiies.  '.Iiturtinl  nhl  ( 'oiif^re*--.  vl  i  jip  ;>*!'^,  ']{yU,  3^2- 
JeHeiHUi  ^  Wiiuntis.  vol.  i.  pp.  lU-lt».  iH>-l<M».) 

But  the  work  of  this  Virginia  convention  of  177'>  did 
not  end  witli  thi»  great  achievement  iu  .^npport  of  the 
independence  of  America.  Upon  the  same  day,  and  with 
the  same  unanimity  with  which  that  body  adopted  the 
eventful  iustruetions  to  tht  ir  delegates  in  ( 'on^re?>.x,  the 
converitioii  i-esolved  witli  like  nnaniinity.  ;?ays  the  historian, 
"tluit  a  coiiniiitliH'  be  apiKtinted  to  prepaic  a  l>eelaration 
of  HijLrlit.^,  and  •^n<  h  a  plan  of  government  as  will  be  in(»st 
likely  to  niauitain  peace  and  order  iu  this  Culony,  and 
secure  !(ubi*tantial  and  erjual  lihci*ty  to  thv  iH  opk*.** 

The  committee  intrusted  with  this  great  work,  cutitfiyted 
of  twenty-eight  members.  Th<^'  embraced  the  mast  eminent 
and  distingnishe<I  representative  men  of  the  convention  : 
(leorf;e  Mason,  Archibald  Cary.  Patrick  Henry,  Kichard 
R!;i!id.  ^lerriwother  Smith,  Kobeil  Carter  Xirlml.t-,  ;ind 
others,  uiio,  if  less  known  to  fame.  hn<\  i  i tlu  li  i:i\en 
wild  proof  of  practical  wisdom  and  ca[)acity  for  government. 

'On  the  day  after  the  appointment  of  the  committee,  James 
Madison,  then  but  twenty-five  years  old,  serving  his  first  term 
in  any  deliberative  body,  was  added  by  special  motion  to  that 
committee.  <>ne  day  later,  George  Mason,  destined  to  be 
the  master  spirit  of  the  committee,  who  was  absent  from 
sickn.>ss  when  the  committee  was  formed,  was  likewise  made 
a  member  of  it. 

The  grandeur  and  difficulty  of  the  trust  confide<l  to  tliis 
committee  was  only  commensurate  with  its  dignity  and 
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importanct'.  The  first  written  constitution  for  u  sovereign 
and  independent  state,  which  tlie  history  of  the  world  hud 
yet  evoked,  was  now  to  be  formed  and  adjusted  to  Iht?  new 
and  untried  circuinstances  of  American  freedom.  Tlu? 
Declaration  of  Ri^diti*  was,  with  a  few  amendments,  the 
work  of  (Jeorjje  .Nhi.son,  and  was  unanimously  adopted  by 
the  convention.  It  is  a  massive  an<l  undyinj^  monument 
of  American  liberty.  In  it  are  fotnul  "a  condensed,  logical, 
and  Iumin(»us  summary  of  the  great  principles  of  free<lom 
inherited  by  us  from  our  British  ancestry;  the  extracted 
essence  of  Magna  <'harta,  Petition  of  Kight,  the  acts  of 
the  Long  Parliament,  and  the  doctrines  of  the  Revolution 
of  1*»,S8,  as  expounded  by  Locke,  distilled  and  concentrated 
in  the  aieml»ic  of  (ieorge  Mason's  powerful  and  discrimin- 
atin«i;  mind."  It  has  stood  the  rude  test  of  every  vicissitude, 
an<l  yet  stands,  "  mma  peur,  mm  rcproche"  without  the  change 
of  a  letter,  at  the  head  of  every  constitution  of  \'irginia 
adopted  since  that  time,  however  ditticult  it  may  be  to 
reconcile  with  its  eternal  principles  some  of  the  extrava- 
ganzas of  the  more  modern  plan  of  goverimient  adopted  in 
recent  years  by  that  honored  old  commonwealth. 

Its  emuiciati'd  truths  ha\^;  found  j)ljices  in  the  con.<titu- 
tional  acts  of  many  of  the  other  states,  as  well  sm  in  those 
amendments  of  the  Constitution  of  the  United  fStates  which 
were  deemed  by  the  first  Congress  indispensable  to  complete 
the  fabric  of  American  liberty  and  union. 

The  original  draft  of  the  Declaration  of  Rights,  in  Mr. 
Mason's  own  handwriting,  is  sacredly  enshrined,  m  it  de- 
serves to  be,  in  the  public  library  of  the  old  commonwealth 
at  Richmond.  Hy  a  comparison  with  this  original  «lraft 
and  the  copy  rej>orted  by  the  committee,  and  found  among 
the  papers  of  Mr.  Madison,  the  few  verbal  alterations  made 
by  the  committee  from  Mr.  Mason's  draft  are  at  once 
perceptible. 
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There  was  one  amendment  made  by  the  convention 
which  it  is  proper  to  notice,  not  less  from  its  own  intrinsic 
importance  of  the  principle  involved,  than  from  the  con- 

nortioii  of  Mr.  .Nfadison  with  it. 

The  la.st  article  ot"  Colonel  Mason's  draft  related  to  reli- 
gious freedom,  declaring  that  religion,  or  the  duty  which 
we  owe  to  our  Creator,  and  the  manner  of  discharging  it, 
can  be  directed  by  reason  and  conviction,  not  by  force  and 
violence:  and  hence,  "that  all  men  slmuld  .  niov  the  fullest 
toleration  in  the  oxercistj  of  religion,  according  to  tlie  dic- 
tates of  conscience,  unpunished  and  unrestrained  by  the 
magistrate,  unless  under  color  of  religion  any  man  disturb 
the  peace,  the  happiness*  or  the  safety  of  society." 

To  Mr.  Madison's  discriminatintj  mind  there  seemed  to  be  . 
a  dan.ir<*rou8  and  illogical  implication  in  the  use  of  the  word 
toleration,"  as  well  as  in  the  clause  whicli  admitted  the 
restraining  and  punitive  interposition  of  the  civil  magistrate 
in  cases  where  the  peace  of  society  might  be  supposed  to  be 
endan<rered. 

T()lei;iii«m  is  not  the  opposite  of  intolerance,  but  is  the 
counterfeit  of  it.  Both  are  despotisms.  The  one  as.sumes 
to  itself  the  right  of  withholding  liberty  of  conscience;  the 
other,  of  granting  it.  Toleration  belonged  to  a  sj'stem  in 
which  there  was  an  ]'>tal»lishe<l  Church,  and  where  a  certain 
liberty  of  conscience  is  <;rariu  d,  not  of  ri«z:hi,  but  of  j^^race,  to 
dissenting  denomination.<<;  and  the  exception  to  this  <^ranted 
liberty,  in  cases  where  the  peace  of  society  might  be  alleged 
to  be  in  dange/  of  being  disturbed,  was  one  which^  in  the 
hands  of  the  dominant  power,  mi^ht  easily  be  so  construed 
an  to  impair,  if  not  annul,  th»'  irraiit. 

Mr.  Madison,  modest  and  young  as  he  was.  felt  constrained^ 
therefore,  to  offer  an  amendment;  and  instead  of  ailirming 
that  "all  men  should  enjoy  the  fullest  toleration  in  the  exer. 
cise  of  religion,"  etc.,  proposed  to  insert  in  lieu  thereof,  "the 
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inherent  and  indefeasible  right,  by  nature,  to  freedom  of 
religion,  declaring  that  all  men  are  equally  entitled  to  the 
full  and  free  exercise  of  it,  according  to  the  dictates  of  con- 
science." Thus  closing  the  door  against  an  abusive  exercise 
of  the  authority  of  the  civil  magistrate  un<ler  the  clause  of 
exception  in  Colonel  Mason's  draft,  it  added,  "No  man  or 
class  of  men  ought,  on  account  of  religion,  to  be  invest©<l 
with  peculiar  emoluments  or  privileges,  nor  subjecte<l  to 
any  penalties  or  disabilities,  unless,  under  color  of  religion, 
the  preservation  of  equal  liljerty  and  the  existence  of  tlie 
state  are  manifestly  endangered."  . 

The  amendment  of  Mr.  Madison  j)revailed,  and  thus  early 
were  his  wis<lom  and  vigilant  love  of  liberty  incor|M>rated 
with  one  of  the  noblest  and  most  enduring  monuments  of 
American  frin-Klom  and  constitutional  law. 

l"lK)n  June  2*.>th,  177<),  the  first  written  constitution  of 
Virginia  was  unanimously  adopted.  It  is,  and  forever  will 
remain,  a  lasting  monument  of  the  wi.sdom  of  those  who 
framed  it.  The  .striking  j»roof  of  its  excellence  is  found  in 
the  fact  that  it  stood  for  fifty-four  years  against  a.ssault 
and  amendment  from  all  quarti'i-s,  in  an  age  of  change 
and  innovation,  but  wa.s  superse<le<l  in  182*.>  by  a  new 
organic  law,  which  since  that  i)erio<l  1ul>*  given  place  to 
two  or  three  otliers. 

In  the  language  of  a  distinguished  X'irginian,  "TIhtc  i.x 
hardly  now  a  thinking  man  of  any  j>arty  in  Virginia,  who 
would  not  gladly  i-xchange  the  modern  structure,  with  all 
its  novel  and  imaginary  improvements,  for  that  old  con- 
stitution of  177<»,  just  OS  it  was,  with  only  a  necessary  re- 
adjustment of  rt^presi-ntation  to  the  changes  which  have 
taken  i>lace  in  the  l(»cal  distribution  of  the  |)Opulation." 

The  legislative  ass<'mV>ly  of  X'irginia  under  the  new 
constitution,  met  for  the  fii-st  time  in  Williamslmrg,  on 
the  7th  day  of  October,  1770.    It  met  in  an  hour  which 
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^'Iried  menV  souls."  The  ti<lo  of  torluiu'  wa^  hejirinniiifj 
to  ebb,  and  the  di:^a!jtro^s  buttle  of  Long  Island,  and  the 
(xpulsion  of  the  American  army  from  the  city  of  New 
York,  by  tho  overwhelmiug  superiority  of  England's  forces 
concentrated  there,  was  the  be^^nning  of  that  mournful 
succe^^ion  of  reverses  which  tried  to  tho  uttermost  alike 
the  faith  and  ])atienoe  of  the  peerless  Washington  and  his 
frarless  followers. 

Mr.  Jefferson,  who  had  shortly  Ix-fore  resigneil  hi.-  teal 
in  the  Coiitiiitiiiul  *  ongivs.s,  the  laurels  still  fresh  which 
^circled  his  brow,  as  the  author  of  the  Declaration  of 
Indq>endence,  now  took  his  seat  in  the  House  of  I>elegatee 
ac  the  member  from  the  county  of  Albemarle,  while  Mr. 
Ikladison  was  a  delegate  in  the  same  body  from  the  county 
of  Orange. 

In  tJit-  m»'ii}or.«dih^  couvoi^ition  fVn-c  two  j>atriot>^  met 
for  the  tirst  tnnc;  and  then  commriMcd  that' close  fellow- 
ship of  half  a  eenlury,  which  aftt  rwards  .suhsisted  lietween 
tbeiD,  never  dimmed  by  a  shade  of  jealousy,  or  distturbed 
by  a  moment's  alienation,  though  admitting  the  utmost 
(reedom,  and  sometimes  diversity  of  opinion,  in  their  close 
fraternal  relations  with  each  other,  ss  wc  shall  have  occa- 
flon  to  S4'<',  wliii  li  C.trm-  a  rare  example  of  generous  and 
elevat<>d  friendslnit,  amid  the  contention^  and  vicissitudes 
of  puhli<'  life,  that  does  hnnnr  In  fmin.in  nature. 

The  (icncral  As.«iemhly  t»i  177«l.  <»l  which  Mr  .JelU  rson 
was  the  acknowledged  leatler,  was  signalized  by  tlie  act 
for  the  abolition  of  entails ;  the  repeal  of  all  laws  which 
restrained  by  penal  enactments  the  freedom  of  religious 
opinion  or  worship:  the  act  to  exempt  dissenters  from 
taxes  or  contriViution.«i  for  the  support  of  the  Kstablishod 
Church:  and  to  dispen-i'  with  atiy  future  jtromis*;  for  the 
.support  of  ministers,  restr\;iiir  to  the  present  incumhent-s 
of  pttrishes  the  arn^rs  oi  salaries  actually  due  to  them, 
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and  their  congregations  the  use  und  enjoyment  of  exist- 
ing gk*l)e!<,  (.'hurclies,  and  chapeln,  with  their  uf>pen«iages. 
(Journal  of  House  of  Delegates,  October  Session,  1776, 
pp.  02, 

In  the  advocacy  of  all  these  mea.sures,  Mr.  Madison 
yielded  his  earnest  an<l  cordial  support.  His  youtli,  com- 
bined uith  an  extreme  and  innate  modesty,  restrained  him 
from  taking  that  prominent  ]>art  in  the  di.sru.xsion  of  them 
which  talent  and  ac«|uirement  so  well  lilted  him. 

Mr.  Madison  was  not  returne(l  to  the  .succeeding  General 
Assend>ly  of  Virginia,  which  then  met  .^'mi-annually.  lie 
was  defeated  at  the  April  eleition,  1777,  in  the  county  of 
Orange,  by  an  influence  unfortunately  not  uncommon  in 
that  day.  and  which,  I  mourn  to  say,  prevails,  I  fear,  to 
a  much  greater  and  more  ])ernicious  extent  at  this — the 
practice  of  treating  at  elections.  This  inlluence  was  known 
and  prevailed  in  ICngland,  ilespite  their  penal  prohibitory 
enactments,  and  became  transplanted  with  the  early  repre- 
sentative institutions,  which  it  tended  to  vitiate  and  corrupt, 
to  the  virgin  s^iil  of  the  New  World. 

Mr.  Madison  preferred,  in  that  early  hour  of  liis  promo- 
tion, to  Ijecome  a  victim  to  the  Spartan  inflexibility  of  his 
principles,  rather  than  yield  one  vote  to  this  sad  sjujcies  of 
electioneering,  believing,  to  use  liis  own  words,  tliat  "the 
reputation  ami  sui'c<'ss  of  repre.H?ntative  govenmient  de- 
peiidi'il  on  the  purity  of  popular  elections."  The  nobility 
iiml  self-respect  of  such  a  statesman,  justly  elevattnl  liini 
tar  iittove  the  mortification  of  sf)  tmdeserved  and  temporary 
a  defeat  Hi-  retii*emcnt  was  of  short  duration.  He  was 
chosen  by  the  Joint  badlot  of  the  (leneral  Assembly  of 
\'irginia  in  1777.  to  which  he  failed  to  be  retunie«l.  a 
miMuber  of  the  Council  of  Static — a  body  of  eight  men, 
cn-aicfj  by  the  new  constitution,  whose  <lnty  was  to  partici- 
pate with  the  governor  in  the  exercise  of  all  the  executive 
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powers  of  the  govenuoent,  and  without  whose  ** advice,"  he 
could  perform  no  official  act. 

The  high  functions  of  this  office  demanded^  in  the  earlier 
days  of  Virginia,  that  none  save  such  as  were  distinguished 
for  patriotism,  talent,  and  influence  should  be  chosen 
councilor  of  state. 

It  was  a  just  compliment  to  the  unamhitious  and  youth- 
ful Virginian,  and  a  dattering  proof  of  the  high  estimate 
entertained  for  him  by  the  General  Assembly,  to  have  been 
nominated  and  elected  to  this  position  of  responsibility, 
without  his  wisl»  or  knowled^^e. 

Yir^jinias  council  chamber  became  another  theatre  for 
useful  and  patriotic  labor  on  the  part  of  young  Madison 
to  bis  native  state.  Here  he  acquired  the  habit  of  self- 
possession  in  the  eiumciation  of  his  views,  which  was  alone 
wanting  to  make  him  as  lucid  and  powerful  in  debate  as 
he  was  cleai  and  j)rofound  in  thought,  and  copious  and 
overflowing  in  information.  It  was  this  service  of  Mr. 
Madison  as  councilor  of  state,  with  his  associates,  the  Pages, 
the  Blairs,  the  Harrisons,  the  Walkers,  and  the  Marshalls, 
tliat  ])repared  and  U allied  him  for  the  highest  and  most 
enduring  triumphs  of  Ins  after  hfe.  In  this  position  he 
soon  commended  himself  to  the  confidence  of  Patrick 
Henry,  who  was  then  serving  his  second  year  as  the  first 
governor  of  Virginia  -under  the  new  constitution. 

(lovernor  Henry's  known  aversion  to  tin;  labors  of  the  j»en, 
and  Mr.  Ma»iison  s  known  skill  and  taciiitv  as  a  writer,  ren- 
dered  the  aid  of  the  latter  of  incalculable  value  in  the  prepa- 
ration of  executive  state  papers,  not  less  than  in  his  foreign 
correspondent  Mr.  Madison  was  the  only  member  of  the 
Ext;i  uti\ c  <  ouTK  il  at  tbnt  time  versed  in  foreign  languages, 
and  the  number  of  foreign  otiicers?  then  in  the  army,  espe- 
cially in  Virginia,  who  were  in  constant  communication 
with  the  Executive,  enabled  him  to  render  invaluable  scr- 
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vitc  to  (he  sUite.  Mr.  Jeffi'r^rm  -niorei^lod  Mr.  Henry  as 
guveiiior.  Mr.  Mailison  contimieii  lo  K'liiiiin  as  rouncilor 
of  statu  long  enough  to  render  much  invaluable  uul 

Upon  December  14,  177U,  at  the  age  of  twenty -cigiit,  he 
was  chosen  by  the  General  Assembly  of  Virginia  one  of  the 
delegates  to  represent  the  commonwealth  hi  the  Congiess  of 
the  Confedonition.  Mr.  Madison  took  his  seat  in  that  body 
on  Marcli  2S,  17S0. 

The  brilliant  and  distinjinishe*!  p;irt  performed  by  him  in 
the  Conf^ress  of  the  ( 'ont*  ili  i  iitimi  i  never  be  oven-sti- 
mated.  Let  him  spcuk  us  to  ibt  a.'-peel  of  publie  atiairs 
when  he  entered  that  body.  I  quote  from  a  Ictti^r  written 
to  Mr.  Jefferson,  then  governor  of  N'irgin&i,  dated  March  27, 
1781,  only  six  days  after  he  had  taken  his  seat: 

"Among  the  various  coigectures  of  alarm  and  distress 
which  liave  arisen  in  the  course  of  the  HevoUilion,  it  is 
with  priin  I  affirm  to  you  that  no  one  ean  Ije  sin^kMl  out 
more  truly  eritieal  than  the  present:  our  army  fhreatene<l 
uiih  an  immediate  alternativ«'  of  disbandinjj  or  living  on 
fiee  quarters;  the  public  trciisury  empty;  public  credit  ex- 
hausted; nay,  the  pris'ate  credit  of  ]>urcha8ing-agents  em- 
ployed,  I  am  told,  as  far  as  it  will  bear:  (.ktngress  complain- 
ing of  the  extortion  of  the  people,  tho  people  of  the  improvi- 
dence of  Congress,  and  the  army  of  both ;  our  atfiiir»  requiring 
the  mo<t  mature  and  sy.-^tr-matic  measures,  and  the  lU'p'ncy 
of  oc-ca'^inn';  ;irlniiftini:  inilv  of  foninori'/in'j  cxpi  dii'iit^.  m\'\ 
tin-i-  ('\ jR-*iient.-<  jieiietai inj:  iicu  diliicultic--.  <  "ii-j)-. >-  uTom- 
niending  plans  to  the  several  states  for  execution,  and  the 
states  separately  rcjudging  the  exi>e<lieney  of  such  plans, 
whereby  the  same  distrust  of  t'oncurrent  exertions  that  has 
dam|}ened  the  ardor  of  patriotic  individuals,  must  produce 
the  same  eflcct  iimi>n<;  the  states  themselves;  an  old  system 
■of  finance  tlisearded  as  incompcleiit  to  (air  nei  essitie*!.  an 
untried  and  precarious  one  sub»tituti'<l,  and  u  total  stagna- 
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♦  tion  in  prospect  belwwii  the  tiid  of  the  former  and  the 
operation  of  the  Intter.  These  are  the  outlines  of  the  pic- 
ture of  our  public  situation.  1  leave  it  to  your  own  im- 
agination to  fill  them  up.  Believe  me,  sir,  as  things  now 
stand,  if  the  states  do  not  vi^iorously  pro(*ee<l  in  collecting 
the  old  money,  and  establishing  fun<is  for  the  credit  of  the 
new,  we  are  niidoiK';  and  let  them  be  ever  so  exj^editious  in 
doing  this,  still  the  intermediate  distress  to  our  army  and 
hindnmce  to  public  affairs  are  a  subject  of  melancholy 
reflection."  • 

rpon  April  .*>,  17^'*,  iIm  <  ( mnnander-in-chief.  moved  by 
the  alanniiii,^  condition  of  public  atliiirs,  addressed  a  letter 
to  the  President  of  Congress,  as  follows: 

"  I  think  it  my  duty  to  touch  upon  the  general  situation 
of  the  army  at  this  juncture.  Tt  is  nl).<olutelv  necessary  that 
Congrea^  should  be  appiiMd  ol  ii,  for  it  is  dillicult  t(»  sec 
what  may  be  the  result;  and  as  very  serious  consecjuences 
are  to  be  apprehended,  I  should  not  be  justifie<l  in  pre- 
serving silence.  There  never  has  been  a  stage  of  the  war 
in  which  the  dissatisfaction  has  been  st^  general  and  alarm- 
ing. It  has  lately,  in  pariieular  instances,  worn  features  of 
a  verj'  dangerous  complexion." 

No  problems  mom  complex  or  arduous  wore  ever  pre- 
sented for  solution  than  those  which  the  war  of  the  Revo- 
lution originated.  Mr.  Madison  entered  Congress,  as  we 
ha\  (  seen,  at  tin'  n»oment  when  the  system  of  pnp»  r  credit, 
by  which  the  wai  had  b(  ei)  hitherto  Hupporied.  exjMjrienced 
a  sudden  and  fearful  collapse,  and  when  it  became  impe- 
riously necessary  to  provide  other  financial  resources,  both 
at  home  and  abroad.  New  and  most  im|)ortaiit  relations 
with  the  powers  of  ICurojx'  were  also  thus  iIlall^urated,  not 
only  by  the  alliance  of  Fraii«  <  ,  but  by  the  sucee^^^iyc  media- 
tions ottered  for  the  re-cst^iblishment  of  j)eace,  and  es|K;cially 
in  the  negotiations  with  Spain,  who  demanded,  as  the  price 
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of  her  support,  the  surrt'iider  of  the  Mississipjii  River  and  of 
the  Western  eonntry. 

In  the  sohition.  of  all  these  great  and  difficult  questions, 
Mr.  Madison  took  a  prominent  and  distinguished  part. 
His  impregnable  argument  for  the  free  navigation  of  tlie 
Mi.s.sissippi  Kiver,  in  1781.  when  South  Carolina,  Georgia, 
and  even  Virginia,  hoping  to  conciliate  Spain  to  the  Revo- 
lutionary cause,  were  willing  to  instruct  our  minister.  Mr. 
Jay,  in  his  pending  negotiations  abroad,  to  yield  up  their 
claim,  will  live  as  long  as  time  hist.s.  Mr.  Madison  ba-^ed 
the  claim  of  the  colonies  to  the  free  navigation  of  the 
Mis.sissipj>i  River,  first  under  the  7th  clause  of  the  Treat}' 
of  Paris,  whereby  that  right  was  guarantoed  to  England 
and  her  subjects,  which  subjects  the  American  colonies 
then  were  ;  second,  ujK>n  the  great  fundamental  princijd© 
of  the  Law  of  Nations,  which  forbade  Spain,  being,  under 
the  cession  from  France,  in  iK)ss(>ssion  of  lM>th  banks  of  the 
Mis-ii.ssippi.  at  or  near  its  mouth,  from  obstructing  the  free 
navigation  of  the  .sime  to  the  inhabitant*  of  the  country 
above. 

Such  an  assumption,  he  insi.sted,  would  authorize  a 
nation  di.sjiost'd  to  take  advantage  of  circumstances,  to 
contravene  the  dear  indicati«»ns  of  Nature  and  Providence 
and  the  general  good  of  mankind.  If  the  Law  of  Nations 
authori/cd  an  innocent  pttssage,  even  with  troops,  through 
the  territory  of  a  fon-ign  power.  Iiow  nmch  more  might  a 
pass4ige  by  water  be  <:laime»l  for  commerce,  which  is  beiie- 
fi(*ial  to  all  nation.s. 

Mr.  ^h^di.son  entered  Congress  with  no  ambition  to 
become  a  leader :  but  his  just  and  elevated  spirit,  his  dis- 
ciplined statesmanship,  superior  knowledge,  well  balanced, 
cool  judgment,  soon  placed  him  at  the  head  of  the  must 
important  committees,  and.  tlnuigh  but  thirty  years  of  age, 
yicldcil  to  him  gn^at  prominence  in  a  body  compose<l  of 
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tiiuli  men  as  Sainut  1  Adnms,  (Jen  v.  Wilson,  IVters,  Wither- 
spoon,  Ellsworth,  Sherman,  Ah'xan<lci  llauiiltun,  Living- 
Ston,  Kutledge,  Kandolph,  MiddJeton,  Patterson,  and  Lee. 

By  the  law  of  Virgin ia,  at  the  period  of  Mr.  Madison's 
election  to  the  Congress  of  the  Confederation  in  1779,  the 
term  of  service  was  limited  to  three  ycai's.  and  his  term 
ex|"ii»d  in  17S-.  Hut  the  General  Asseinldy  of  Virginia 
paid  him  tht'  high  <  ompUnient  of  repealing  the  ai  t  vvliicli 
rendered  him  ineligible,  and  he  was  chosen  a  fourth  term 
of  consecutive  service  in  the  Continental  Congress. 

Congriss,  on  October  ITSl.  received  otiicial  informa- 
tion of  the  ca{)ittilaiiun,  from  a  letter  from  the  eomman<ler- 
in-chicf;  and  went  on  the  same  day  at  two  o'clock,  in 
procejssion,  to  the  Dutch  Lutheran  Church,  "to  return 
thanks  to  Almighty  God  for  croWning  the  allied  armies  of 
the  United  States  and  Franco  with  success,  by  the  surrender 
of  the  whole  liritish  army  under  Earl  Cornwallis." 

It  was  furtlier  resolved,  "That  the  United  Statrs,  in  (ou- 
grea««  assembled,  will  cause  to  be  erected  at  Yorktown,  in 
Virginia,  a  marble  column  adorned  with  emblems  of  the 
alliance  between  the  Unitecl  States  and  his  most,  ('hristian 
Majestv.  and  inscribed  with  a  succimt  narrative  of  the 
great  event,  which  nuist  render  that  spot  forever  memor- 
able in  the  pages  of  history." 

More  than  a  hundred  years  have  elapsed  since  the  sur- 
render of  Yorktown  ;  all  the  oiticers  and  men,  both  foreign- 
ers and  iiativ»s,  whu  tutjk  pan  in  thai  august  and  glorious 
event,  and  to  whose  valor  itis  .success  is  attributable,  have 
long  since  passed  away ; 

"Their  spiritjs  wmj)  the  dusky  uumntain  ; 
Their  spiriU^  sparkle  o  er  t  he  fountain ; 
The  meanest  rill,  the  mijrhtiest  river, 
min^'liii*:  with  their  fame  forever;" 

but  no  marble  $haft  yet  marks  that  consecrated  spot.  That 
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.S4i1<-TnTi  plodijo  of  national  I'aitli  remains  as  yet  iinfiillilKMi. 
But  ilir  Tnited  States  lias  not  ivpudiateil  that  obli;.'ation. 
Alreu«l\,  utuk'r  a  resolutiou  of  Congiviss,  the  long  delayed 
work  has  been  inaugurated.  But  a  few  more  yean  are 
destined  to  witness  ttie  fulfillment  of  the  country's  pledge, 
by  the  completion  of  an  appropriate  shaft  upon  the  9|iot 
of  Great  Britain's  < m ntful  capitulatiMU  tin  anny  of  her 
Anieriean  ctilonies.  Yorktown,  like  Bunker  Jlill.  "ifl  i  a<  !i 
lift  up  thfMT  n'>-pertive  tokens  in  roTnnieinoratinij  alike  of 
the  heiritiiiing  luid  of  the  close  of  our  rovolutiouary  struggle 
for  iiU  rty. 

I  pas8  over  all  the  negotiations  for  i>e)ioe:  the  various 
commissioners  sent  abroad,  and  the  continued  attempts  of 
England  to  debauch  the  United  States  from  an  alliance 
with  France,  and  their  persistent  elforts,  by  every  species 

of  dipluniacv  and  venality,  to  make  a  peaee  unwortliy  of 
the  fTidlantrv.  patriotism,  and  freedom  of  the  I'nited  Stiit^-w. 
Kvery  edort  fuund  an  implaeahle  f'M-  in  the  person  of  .Jani«*s 
Madison.  To  all  these  efforts  he  replied,  in  wonls  which 
.should  ]x}  always  perpetuated:  "Our  business  i.s  plain  ; 
fidelity  to  our  allies,  and  \-igor  in  militaiy  prejmrations— 
these,  and  these  alone,  will  secure  w  against  all  political 
devices."  {Madi»)tia  Debatetmtd  Oon^iKmdenee.,  vol.  i.  p.  125.) 

Nor  have  T  time  to  dwell  on  the  difficulty  of  ailjusting  the 
tjuestions  of  eompensatiot)  to  the  army — their  half  pay  lor 
life,  after  the  ndopfion  nf  the  provisional  arti<-l»>^  of  peace, 
and  Mr.  Madison."^  proiuiianee  in  their  adjustment. 

L'pon  Septemher  :>,  \7s:\,  the  delinite  and  final  treaty  of 
jjeace  vnm  agreed  upou,  executed,  and  interchan|red  at  Paris, 
and  the  protracted  conflict  of  arms  between  the  mother 
country,  England,  and  her  colonies  was  oelebiatod  by 
(/ongri'ss  in  a  parti n<;  it  liliv—.  containing  a  high  and  justly 
wrought  tril>ule  to  the  civie  as  well  a.s  the  military  virtues 
of  the  defenders  uf  American  free<lom,  as  well  as  by  a  public 
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thankspivinp:  to  Almighty  (  iod  for  hiH  mevcy  in  voiichfmfing^ 
so  aLi.>j>ieiuus  a  victory  lo  llic  eulouial  army,  in  a  runifst  so 
UTicqual,  aiid  amid  such  trials,  jKTiK  aiul  ditticukiof*. 

This  wa8  the  cloning  scene  of  Mr.  Madison's  service  in  the 
Congretis  of  the  Confederation,  where  for  four  years  he  had 
reiiderod  such  able  and  unc<«a'*infr  service  to  hif»  native  state. 
At  ilii; »  Icjscof  his  runjirt'ssiuiial  cariHT.  Mr.  Madison  retume<l 
U)  his  pati-rnal  huiiu'  in  iH'ccuiber,  17»S3.  ilcrc  lie  com- 
menced the  study  of  the  law. 

In  writing  to  Edmund  Randolph,  March  10,  1784,  Mr. 
Madi}<on  savs:  "Coke,  Littleton,  and  a  few  others  from  the 
same  shrlf,  have  ixcii  niy  chiel  society  during  the  winter.'' 
Ami  in  a  letter  to  I^atayeite,  of  Man^li  20,  17N."»,  he  sport- 
ingly  alludes  to  hi&>  law  studies  as  follows:  1  have  nothing 
to  say  of  myself,  except  that  I  have  exchanged  Richmond 
for  Oranpre.  and  si)end  the  chief  of  ray  time  in  reading,  and 
the  eliirt  ol  my  leading  on  law.''  His  legal  studies,  aiiliougli 
interrupted  by  tin-  public  duties  widt  h  again  devnlxed  upon 
him,  were  nevertheless  pursued  with  vigilaneo.  Mr.  Madison 
did  nothing  by  halves.  He  was  thorough  and  accurate  in 
everytliing.  While  he  never  practised  law,  upon  several 
occasions  lie  gave  signal  |»roof  of  his  accuratu  and  thorougli 
utiaiunientii  iu  the  law,  one  of  which  1  cite  as  an  ap]>0!^ite 
illu.stration. 

Mr.  Jetferson  and  Mr.  Madison  were  both  members  of  a 
bolu*d  of  commissioners  appointed  by  the  legislature  of 

\'iiginia  in  IShS  to  select  a  jtroper  location  for  the  Univer- 
sity of  Virginia.  This  boai'd  con>isicd  ul  twenty-one  mem- 
bers, including  some  of  the  must  erudite  and  distinguished 
junsts  and  lawyers  of  the  commonwealth.  Of  the  first  were 
judges  S]>encer  lloane  and  William  H.  Cabell,  of  the  Court 
ol  Appeals;  judgeis  Broekenbrough,  Dade,  Htewart,  and 
HolniUN,  of  the  General  Court:  lugtjlher  with  (  haiictllur 
Taylor.    Of  the  latter,  Philip  C.  Pendleton,  Jame^^  xMadison, 
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(uMiurul  Hnrkeiiridge,  ami  Jolm  (J.  Jucksion.  ami  otlit-rs 
e«jually  loariictl. 

Amoiitj  thf  ooiisidt'iution^;  prcst'iitetl  to  iiiHucnce  the 
clioitv  of  llir  (•oiniiiisisiiHR'rs  in  tlioir  st'lectioii  was  an  offer 
bv  liockbridw  Count v  of  a  very  valuable  Ixidv  of  land  in 
the  nei^liborliood  of  l.exinjrt<)n.  Virjiinia,  for  which  a  deed 
was  tendcii'd.  'Die  deed  passed  ihrouph  the  examination 
of  the  judjres  and  lawyei"s  without  <Titieisni.  When  Mr. 
>hi(ii>>4>n  eanie  to  examine  it.  he  su^^ested  a  doubt,  founded 
upon  s<jine  rather  ree«nulite  doctrine  of  eontinjijent  reinain- 
dei*s  of  real  estate,  whether  the  deed  was  absolutely  valid  in 
law.  The  defect  was  tinally  reeoirnizid  by  the  board  to  l>e 
fatal  to  the  validity  of  the  deed,  and  it  was  so  n'present»Ml  by 
th«' commissioners  in  tln-ir  n-jiorl  to  the  Lepislature,  and  the 
otl'er  tleclined. 

In  the  month  of  .\pril.  ITM,  he  was  sumnioneil  from  his 
retirement,  upiin  U*  eiitir  the  public  service  as  a  delegate 
fnmi  the  county  of  <  >ran^e  to  the  House  of  Delegates. 

That  session  of  the  (Jeneral  Assembly  of  N'irginia  was  the 
first  since  the  clase  of  the  Kevolutionary  War.  and  the  tirst 
simv  the  rt,'si;:nation  of  George  Washington  ivs  cOlnmander- 
in-chief  of  the  American  army.  The  oUl  cominonweiilth 
was,  tlirough  her  chosi'ii  representative-s,  prompt  to  acknow- 
ledge the  delit  of  gratitude  sf»  justly  <hie  to  her  peerless  an<l 
illustrious  son.  A  committee  was  ajipointed  at  an  early  day 
of  I  ho  session,  of  which  Mr.  Madison  was  a  member,  to  draw 
up  an  aildress,  an<l  to  report  what  further  measures  might 
be  necessary  for  perpetuating  the  gratitude  and  veneration 
of  his  country.  An  atldnss  was  agretd  on,  and  a  resolution 
for  the  erection  of  a  statue  of  Washington  of  the  finest 
marble.  Many  l»  fore  nie  have  doubtless  seen  that  grand 
cliff-d'mnrc  of  Iloudou  in  the  t'lipitol  at  Kichniond.  and  a 
copy  of  which  is  now  in  the  federal  Capitol  at  Washington. 
Mr.  Jetlerson  employed  (he  artist,  and  su|)erinlended  in 
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l*an>  tile  « onipletion  of  thi  wnik.  Mr.  Madi^iii  wroto  the 
inscri plioij  wliiili  tlie  statue  iMUr: 

"The  General  Asi^embly  ol  Virginia  have  caused  this 
statue  to  be  ercct<>d  as  a  monument  of  atfeetion  and  grati- 
tude to  Oeorpe  Washiiiirton,  who,  unitiiio:  to  the  endow- 
iiR'iits  of  the  hero  the  viinu's  of  tlu-  patriut.  aiul  •  xcrlintT 
In.th  ill  csilabiishiiijt;  the  lilK-rtivb  of  his  cuuiitry,  has  ren- 
dered Ids  name  dear  to  liis  fellow-*  it izous,  and  given  to  the 
world  an  immortal  example  of  true  glory." 

How  simple,  how  true,  l»ow  a{)i)roi>riate !  worthy  to  go 
<lo\vn.  like  the  fame  of  it^  iijiiiioiial  subject,  tu  tlio  latest 
generation  I 

It  wa.*^  propositi  by  Houdon,  on  liis  leturn  to  Franee,  to 
exchange  that  faithful  inscription  (which  the  sculptor  could 
not  appreciate),  for  the  following;:   "Behold,  reader,  the 

form  of  ( ieor«;e  \V*ishiimtnii.  )'V»r  his  "worth,  ask  lii<luiy  ; 
that  will  tell  it,  when  lliis  sl(jne  shall  have  yielded  to  tlie 
decays  of  time.  His  country  erects  this  monument.  Houdon 
makes  it" 

It  may  create  wonder  in  an  assot'iation  like  this,  to  hear 

thai  Mr.  .K-ll'erson  liimself,  so  ]»rofoun(l  a  seholar.  and  so 
clear  and  stn»n«j:  a  writer,  could  have  a>seiiie<i  to  tliis  pro- 
posed jejune  and  |>ompou.s  description  in  lieu  of  the  one 
which  the  statue  bears.  But  the  modesty  of  Mr.  Madison, 
in  replying  to  Mr.  Jefferson's  letter  makinjor  this  sug;:estion, 
is  stronLdy  cliuraeteristic  of  tlie  man.  "  i  am  .^^ensible  (tf  the 
inferiority  in  every  resj)ect  of  the  ori«j:inal  inscri] >iion  to 
the  pro|)Osed  sul)stitute.  but  1  aui  apprehensive  that  no 
change  can  now  be  effected."  (Manuscript  letter  to  Mr. 
Jefferson,  May  12, 178(5,  vol.  i.  of  Rive's  LIfr  of  Madison,  573). 

I  . pause  a  moment  briefly,  to  notice  Mr.  Madison's  heroic 
defense  of  religious  free<l<.m  in  tliat  session  of  the  Virginia 
General  Assembly.  How  strong  his  op|K)sition  to  the 
general  assessment  for  the  support  of  the  teachers  of  the 
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Christian  religion  lan  never  Ik;  forgotten.  Although  that 
nieasurt' wiis  sanctioned  by  Patrick  Henry,  John  Marshall, 
and  other  distinguished  men  with  whom  Mr.  Madison  had 
almost  constantly  acted,  lu;  stood  up  bravely  auul  manfully 
against  the  pas-^age  of  the  liill  authorizing  the  tax  re|i<)rte<l 
in  the  ses.sion  of  17M,  and  after  it.''  pa.ssage  througli  s«-veral 
stages  of  its  psirliainentary  progre.ss.  and  had  been  ordere<l 
to  be  engrossed. 

Its  third  reading  wa.-  linally  postponed  to  the  next 
meeting  of  the  legislature,  which  was  to  take  place  in 
the  month  of  October  of  the  same  year.  Copies  of  the  bill, 
with  the  ayes  an«l  nms  on  the  <|Uestion  of  postpf)nement, 
were  orderetl  to^be  sent  to  every  county,  and  the  {»eople 
were  re(iue.«=ted  to  signify  their  sense  n^pecting  its  afloption 
to  the  (  ieneral  .\ssend»ly.  Mr.  Madison  then  put  forth  his 
celebrated  memorial  and  remonstrance  against  the  bill. 

When  the  General  .Vss^'mbly  met,  the  assessment  was 
abandoned  without  o  struggle.  'I''t  .Mr.  Madison,  of  all  the 
men  of  his  age.  jiosterity,  says  his  gifted  biographer.  Mr. 
Rives,  will  awaiil  tlicmee<l  of  pre-eminence  for  long,  earnest, 
persevering,  and  ellieient  exertions  in  defense  of  one  of  the 
most  |>recious  rights  of  human  nature,  the  ba.sis  of  every 
other.  aJid  the  indispensable  guarantee  of  civil  anil  political 
liberty.  His  memorial  and  remonstrance,  us  a  triumphant 
plea  in  that  great  cause,  was  never  surposstKl  in  jMiwer  or 
eloquence  by  on//  its  stirring  interests  had  called  forth  :  and 
as  a  momiment  of  tiie  genius,  ability,  and  love  of  liberty 
of  the  MMilior.  wliii  li.  if  lie  had  left  no  other  behind  him, 
w»iuld  sniliee  to  transmit  his  name  with  honor  to  future 
ages,  and  ought  to  render  it  forever  dear  to  his  country." 
(First  volume  of  HiveV  Li/i  of  Mnilimm.  pp.  ll."!.'?,  liS-l.) 

Hut  the  time  was  now  rapidly  approaching  for  a  closer 
bond  of  I'nion  l>etween  the  states.  The  Articles  of  Con- 
federation had  failed  of  1  lifir  end.    Their  utter  inefficiency. 
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in  the  hour  ul  danger  and  difHculty,  to  enable  the  govern- 
ment to  raise  revenue,  or  to  enforce  a  compliance  by  the 
states  with  the  requisitions  of  Congress  upon  them  for  the 
Siapport  of  the  government;  the  inundation  of  an  irredeem- 
able paper  currency,  and  the  utter  want  of  credit  which 
had  threatened  the  success  of  the  army,  had  deeply  im- 
pressed Mr.  Madison  with  the  necessity  of  some  funda- 
mental change  in  the  existing  federal  government  of  the 
states. 

Virginia,  by  a  resolution  of  the  General  Assembly  in 

17'S5,  inviting  commissioners  from  all  the  states  to  meet 
at  Annapolis  in  178(),  to  consider  the  trade  of  the  United 
•States,  and  to  effect  a  uniform  system  of  commercial  regu- 
lations, as  essential  to  their  common  interest  and  ]>ros- 
perity.  Six  states  responded  to  this  call.  Mr.  Madison 
anii  Colonel  Hamilton,  of  New  York,  were  among  the 
leading  spirits  who  asst mbled  at  Aiuiapolis  in  6e])ieniber, 
1766,  in  answer  to  that  call.  They  were  charged  with  the 
duty  of  preparing  the  report  of  the  conference  recommend^ 
ing  the  states  to  call  a  convention  at  Philadelphia  on  the 
second  Monday  in  May,  1787,  to  be  composed  of  commis- 
sioners to  be  appointed  by  them,  who  should  consider 
the  public  condition  of  the  colonies,  and  the  expediency 
of  certain  alterations  in  the  existing  form  of  confederation, 
and  to  devise  such  a  system  of  government,  deemed  by 
them  adequate  to  the  exigencies  of  the  Union. 

The  conventiun  wab  to  report  an  act  agreed  on  by  them 
to  legislatures  of  the  states,  and  thence  to  the  Ck>ngress  of 
the  Confederation. 

Virginia  led  off  in  the  approval  of  the  proposed  plan, 
and  on  December  4,  1786,  the  legislature  elected  George 
Washington,  Patrick  Henry.  Kdmund  Randolph,  John 
Blair,  James  Madison,  Oeorge  Mason,  and  George  Wythe, 
seven  of  her  most  illustrious  men,  as  commissioners  to 


Digitized  by 


AMKItK-AX  BAR  AasoCIATIOX. 


reprt^!*ent  that  coiiniion wealth  in  tlie  propos't'd  convention. 
Patrick  Ilenrv  decline<I  to  act ;  and  (lovernor  Handoljih. 
upon  whom  the  i>owcr  of  filling  vacancies  had  devolved, 
after  ten<loring  the  position  to  Thonuts  Nelson  and  Richard 
Henry  Ijce,  hoth  of  whom  declined.  ap|>ointed  Dr.  James 
McClurfj.  a  distin<;iiishc<l  physician  in  Richmond,  and  the 
father-in-law  of  .lohii  Wickliam,  one  of  the  eminent  counsel 
who  defended  .Varon  Hurr,  and  of  whom  Mr.  Littleton 
Waller  Tazewell,  V  irginia's  great  senator  and  jurist  for 
so  many  yeai"s»,  is  rei)orie<l  to  have  said,  "John  Wickham 
is  the  wi.Hcst  man  I  ever  knew,  and  the  ablest  lawyer,  in 
my  judgment,  that  ever  a<l<lressed  a  court  of  last  resort  in 
the  Old  \V«)rl«l  or  in  the  New." 

Other  states  followed  in  .selecting  their  most  emnient 
and  giftcil  men  as  commissioners  to  the  convention. 

Of  all  the  statesmen  America  has  produced,  no  one  had 
so  thorotighly  studied  the  nature  and  extent  of  the  govern- 
mental reforms  demanded  hy  the  neces.sity  of  the  timesi, 
and  who  so  fully  comprehended  that  form  of  constitutional 
govermuent  suited  to  the  popular  emergency,  lus  James 
Madison.  No  statv^nutn  had  perceived  .so  early,  or  felt  so 
deei>ly,  the  necessity  of  increa.sed  strength,  a."  essential  to 
the  unity  and  harmony  of  a  permanent  union  among  tlie 
states.  When  the  convention  assembled  in  May.  ITsTi 
Mr.  ^hldison  was  fully  prepared  for  the  august  respon- 
sibilities which  the  discussion  of  its  object  was  likely  to 
invoke. 

I  .shall  not  stop  to  follow  the  convention  through  the 
exciting  <lel)ate,s  which  marked  its  lal)ors.  It  sat  with  closed 
doors.  Mr.  .Madison  was  one  of  its  master  spirit**.  He  kept 
a  copy  of  the  debates.  It*  wa.'<  clearly  his  purpose,  when  he 
entered  the  convention,  to  keep  a  rej»or(  of  the  whole  pro- 
cei-dings  of  the  body.  He  chose  a  jHJsition  which  best 
enabled  him  to  do  so.    He  was  not  absent  a  single  day 
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from  the  sittings  ul"  the  convention,  and  ceriuinly  no  single 
member  was  more  prominently  connected  with  it  than  him- 
self. Whether  we  look  to  his  work  in  the  convention  before 
the  ConstitutioTi  was  agreed  to,  or  to  his  power  and  influence 

in  the  VirtHnia  t;onvuntion  of  177S,  ralletl  in  \va-<  upon  the 
ratilication  of  that  instrument,  wliere  lor  davs  mid  weeks  he 
met  face  to  face  in  open  debate  Patrick  ilenry,  George 
Mason,  and  James  Monroe,  and  other  great  leaders  in  their 
unexampled  effort  for  its  defeat,  he  proved  himself  one  of  the 
leaders  in  huth  Ijodies. 

A  letter  written  in  lb57  by  a  gentleman  in  Virginia,  tlien 
in  his  ninetieth  year,  the  only  surviving  witness  of  that 
inemorial  contest  in  the  Virginia  convention  of  '88,  I  cannot 
forbear  reproducing.  He  says:  "The  impressions  made  by 
the  |K)\\(  iiul  aririiiiH  nt  of  Madi.s<.»n  and  tlie  overwhelming 
argunient  of  Henry,  eun  never  fad(»  from  my  mind.  I 
thought  them  almost  supernatural.  The}'  seemed  raised 
up  by  Providence,  each  in  his  way  to  produce  great  results : 
the  one,  by  his  grave,  dignified,  and  irresistible  arguments, 
to  conviuec  and  enlighten  mankind;  the  other,  l'\  hi-  l  iil- 
liant  and  enrai)tnring  elocjuence,  to  lead  whithersoever  he 
would,  although  there  wtTe  other  hril liant  st;ir<  in  the  eon- 
Ten  tion,  such  as  Pendietx^n,  Wythe,  Mason.  The  discussion, 
after  a'  few  days,  was  narrowe<l  down  very  much  to  Mr. 
llenrv  and  Mr.  Madison.  Thev  were  hoth  at  all  tinir.s 
quiet  and  interesting:  hut  tlie  eonvention  yielded  grad- 
ually to  the  convincing  arguments  of  Madison,  and  a«lo|»ted 
the  Constitution.  These  two  eminent  men  seemed  ever 
dei])ly  impressed  with  the  magnitude  of  the  issues  before 
them,  and  each  to  labor  witli  Ids  whole  strength  nnd  energy 
for  the  ol>ject  he  had  in  view — llie  one  the  adoption,  tlio 
other  the  rejection,  of  tie  ^'r.n-tilntion." 

Mr.  Madison  has  been  called  the  Father  of  the  Cy>nstitu- 
tion,  and  Mr.  Jefferson  said  he  was  justly  entitled  to  that 
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distinction.  I  pass  over  his  authorship  in  conjunction  with 
Hamilton  and  Jay,  of  tht-  Federalist,  the  only  criticism  u|k)u 
the  ability  of  which  was  that  it  concealed  perhaps  the  defects 
of  the  C'onstitution. 

The  House  of  RepresenUitives  met  for  tlie  first  time  under 
the  Constitution  of  the  United  States  in  the  citv  of  New 
York,  and  elected  its  speaker  ou  April  1,  1789.  Mr.  Mad- 
ison was  sent  as  a  member  to  that  body,  and  continued  to 
represent  his  native  state  therein  continuously  until  171)7. 
Jh're  his  career  as  u  .xlatcsman  bei^ame  still  more  bril- 
liant. The  recorde*!  votes  and  debates  of  those  times  show 
his  power  and  efficiency  in  every  important  nujasure  of  the 
new  Congress.  The  nwessary  orfjanization  of  the  govern- 
ment, the  creation  and  arrangement  of  the  judiciary  and 
the  revenue,  engaged  his  clear  and  discriminating  intellect 
The  legislative  history  of  the  government  for  the  first  years 
after  the  adoption  of  the  Constitution  is  full  of  instruction 
anil  interest.  It  lirings  in  strong  contra.st.s  the  misc"hiefs 
intciuK'd  to  be  remedied  by  the  Constitution,  and  the  pro- 
visions deemed  by  its  founders  essential  to  remedy  these 
evils.    My  time  does  not  permit  me  to  dwell  upon  them. 

In  17!>8,  Mr.  Madison  was  again  returned  from  the  county 
of  Orange  to  the  General  .V.ssembly  of  Virginia.  Mr.  .John 
Adams  was  tlie  Pri'sident,  and  Mr.  .leflerson  Vice-President 
of  the  United  Stat**.  The  pa.ssage  of  the  alien  an<l  .se<lition 
laws,  an<l  the  claims  of  the  administration  for  unlicensed 
power,  alarmed  Mr.  .leti'ei-son,  Mr.  ^hM^ison,  and  other 
prominent  members  of  the  Republican  parly.  Such  claims 
of  power,  if  carried  out,  would,  as  they  believed,  lead  to  an 
extinction  of  the  reserved  rights  of  the  states,  and  ulti- 
mately lead  to  a  consolidated  and  centndized  government, 
and  which,  if  acquic>sced  in,  would  leave  no  limit  to  federal 
power.  •  It  was  then  that  Virginia  uttered  her  ringing  pro- 
test against  such  claims,  in  the  resolutions  of  '98,  prepared 
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by  Mr.  Madison;  and  when  rejecUni  by  Northern  uikI  East- 
•em  states,  was  re-asserted  in  his  memorable  Report  of  1799. 

The  cardinal  political  truths  inserted  in  those  memorable 
state  resolves  against  the  usurpation  of  the  federal  govern- 

incut  of  powers  not  clearly  ;^r;nite<l  by  the  Constitution.  (»r 
cleiirly  essential  io  the  execution  of  .-oiix-  power  expressly 
<lelegated  by  that  instrument,  triumphed  in  the  election  of 
Mr.  Jefferson  to  the  presidency  in  1801.  For  two  successive 
terms  of  his  administration  Mr.  Madison  became  his  sec- 
retiirv  of  state. 

Mr.  Madison's  correspondence,  while  secretary  of  state,  with 
foreign  ambassadors  and  our  ministers  at  foreign  courts, 
constituted  a  brilliant  and  important  part  of  the  history 
■of  Mr.  Jefferson's  administration,  upon  which  I  have  no 
time  t(»  dwell.  General  Washington  had  ttndered  to  Mi-. 
Maditun  the  [KK'^ilion  of  secretary  of  state,  at  that  time 
vacant  Mr.  Ahidison  had  become  so  prominently  identilied 
with  the  Republican  party  that  he  felt,  notwithstanding  hb 
respect  for  President  Wa.<«hington,  that  he  could  not  har- 
moniously co-(>])erate  with  the  majority  of  his  cabinet,  and 
therefore  declined  it.  He  sympatliized  with  Mr.  Jeft'erson, 
not  onlv  in  his  jreneral  views  of  a  strict  construetion  of  the 
powers  conferred  by  the  Constitution,  but  in  his  views  of 
foreign  policy,  advocating  with  all  his  ability  a  retaliatory 
policy  towards  Great  Ih'itain.  Indeed,  when  President 
Wa-^hinutoii  wuo  aU>ui  to  retire  from  hii>  >ec<aid  term, 
1797,  it  was  the  wish  of  manv  that  Mr.  ^hldison  should 
become  the  presidential  candidate  of  the  Kepublican  party. 
Mr.  Jefferson,  in  advocating  it,  thus  wrote:  ** There  is  not 
Another  person  in  the  United  States  with  whom,  being 
placed  at  the  helm  of  our  ntlah's.  jiiy  mind  would  be  so 
completely  at  i^est  lor  the  iuture  of  our  poliiieal  bark." 
But  Mr.  Madison,  with  that  self-subdued  respect  and  mod- 
•esty  which  ever  marked  his  life,  would  not  consent. 
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In  17!>7  Ir'  ri'timl  from  ('onjiross,  not,  however,  until 
he  lind  ciiplureil  iiud  won  a  dashing  youn<;  widow,  of 
reuuirkalile  aceoiiiplishmenl.'*  and  powers  of  fu.-seinati()n, 
whom  he  luid  met  in  N»*w  York,  the  relict  of  Mr.  Todd,  a 
promii^ing  hiwyer  in  Philadelphia.  Mi-s.  Madison's  nuiidou 
name  was  Dolly  Payne.  Sonn-  time  after  the  death  of  Mr. 
Toild,  this  lovely  nntl  attraetive  woman  went  to  New  York 
duriiifr  the  session  of  t'onfiress.  was  surrounded  by  admirers, 
and  amon^  them  Mr.  Madison.  He  won  the  prize,  and  wjis 
marrie<l  in  17!' I,  then  forty-thret.'  years  old. 

Mr.  >hidison  succeeded  Mr.  JelJei-son  i\a  President  for  two 
successive  terms,  lie  a.ssumed  the  reSjMMisihilities  of  his 
hi^h  oHice  at  a  period  of  jfreat  domestic  and  f(»rei^n 
trouble.  The  bitter  rancor  between  the  Keibral  and 
Kipiiblican  jiarties  was  then  at  its  hei<rlit.  With  a  few 
exceptions,  the  great  nuiss  of  the  talent  of  New  Kngiund 
was  Kedei-al, 

The  pa«S4ige  of  the  i-mbargo  in  1S()4.  under  Mr.  .Ielfers<in's 
administration:  the  acr|uisilion  of  Louisiana;  the  ra{>i<lly 
growing  population,  power,  ami  influence  in  the  Wt?st ;  the 
slave  ivpresentation  in  the  Stutli ;  and  the  supposed  par- 
tiality of  Mr.  .lellersoti  and  his  secretary  of  state  (Mr- 
Madison  I  for  Fnin<  e,  all  intensitied  the  Fe«lerttl  hate  against 
Mr.  .lelVerson  and  his  measures. 

l)e«piie  the  hitter  opposition  of  the  Federal  party  to  Mr. 
Ji-MiTMin'-;  administration,  it  had.  with  the  exception  of  the 
injuries'  <ustained  hy  the  country  from  the  injustice  of 
foreign  [mwcrs,  been  m<>re  successful  and  prosperous,  and 
more  snisfactory  to  tht   |.e<iplf,  than  tliat  of  4'ither  of  his 

[>redci'i'«-ors. 

Many  nf  it-  a<i>.  which  tin  Hartford  ctinvention  con- 
sid<ri'd  .Mggravaicd  ollen.si-s,  were  by  a  majority  of  tho 
pcopir  f..ii.<idcreii  a-  it*  piincipal  nierit.  Hut  when  Mr_ 
Madi>^oii  a>sum'-d  tln^  pii  -i-li  iitial  oltice,  the  govertnnent 
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was  oiribarrassed  nut  ouly  by  domestic  party  bitterness,  but 
by  continued  foreign  wrongs.  The  act  of  non-inU'reourse 
against  England  was  still  in  force.  The  right  of  search 
and  impressment,  insolently  claimed  and  asserted  by  Great 

Britain,  kindled  into  war,  loriuallv  declared  on  June 
IS.  1S12. 

That  contest  was  a  stern  trial  of  the  i)atriotij^in .  institu- 
tions, and  government  of  the  countr}'.  For  years  England, 
arrogant  in  her  assumption  to  be  mistress  of  the  seas,  had 

li.iiujssed  and  drstroyed  our  connnerce,  disrejranled  all 
riglii>  ol'  neutrality,  ^earclied  vwv  .-^bips,  imj>rc8se<l  our 
sailors,  and  forced  them  to  %ht  her  battles.  Despite 
New  England's  op))osition  to  that  measure,  the  country 
approved  ii. 

Mr.  Madison  was  re-elected  by  a  lar^e  majority.  an<l  on 
March  4,  ISbS,  was  inau^^urated  for  bis  second  wim.  i 
have  not  time  ttf  enter  inl(>  an  examination  of  his  admin- 
istration, nor  can  I  dwell  on  the  incidents  of  the  war.  The 
arrogance  of  England  was  again  rebuked,  her  army  pun- 
ished on  the  plains  of  Louisiana,  and  the  freinlom  of  the 
sea  placed  on  a  fn-e  basis.  The  Treaty  of  (dient  was 
signed  in  the  year  Lsl.'),  but  not  known  until  after  the 
memorable  victory  of  Jackson,  on  the  bth  of  January'. 

Mr.  Madison's  administration  was  marked  by  a  calmness, 
dijrnity,  forbearane(\  and  statesmanship  which  disthlfjuishes 
its  succos  in  American  annals.  On  March  11,  1M7.  be 
surrendered  bis  biiib  resjionsiljility  lo  James  Monroe,  and 
retired  to  tlie  quietude  of  Moirtpelier.  He  was  again  called 
by  the  people  of  Orange  from  his  retirement,  at  the  ad- 
vanced aire  of  seventy-eii:bt  years,  to  represent  them  in  the 
con\enti»>u  of  that  >«tate.  in  Octolier.  ls21>,  to  I'evise  and 
remodel  the  constitution  of  177»).  It  was  a  tit  cunipiinient 
to  the  enlightened  statesman  by  thost^  who  had  known  him 
longest  and  best,  to  represent  them  in  the  approaching  state 


Digitized  by  Google 


302 


AMERICAN  BAR  AFHOCIATION. 


convention,  to  revise  a  constitution  formed  fifty-one  years 
before  by  JefTeraon,  Ijie,  Mason,  ami  himself.  That  conven- 
tion a.sseniblcd  in  the  city  of  Richmond,  in  October,  1821). 
Taken  collectively,  it  was,  in  my  judgment,  the  ablest 
and  most  intellectual  body  of  one  hundre<l  men  that  ever 
assembled  for  deliberation  in  the  domain  of  a  free  common- 
weiilth.  I  fearles.sly  appeal  to  the  refXirted  debates  of  that 
hotW  published  by  Ritchie  ct  (Jook  in  1S30,  to  sustain  the 
fidelity  of  my  statement.  It  was  the  privilege  of  my  youth 
to  have  witnessed  the  organizjition  of  that  iuigu.«t  1)ody, 
and  to  have  been  almost  a  daily  attendant  upon  its  debates 
for  many  weeks. 

James  Monroe  was  nominated  by  Madison  as  President 
of  the  convention,  unanimously  elccte<l.  and  was  conduct*,^! 
to  the  chiiir  by  Ma<lison  and  John  Marshall.  an<I  re- 
tijrned  his  thanks  in  a  brief  but  appropriate  addri'ss.  In 
addition  to  two  veiu-rable  ex-jiresidents,  and  the  clucf 
justice  of  the  United  States,  there  were  Wm.  B.  (Jiles, 
Philip  Pendleton  Harbour,  Chapman  Johnson.  Benjamin 
Watkins  heigh.  Philip  I><Mlridge,  Abel  P.  Up.shur.  liriset)e 
(.J.  Baldwin.  Sam  Taylor,  John  Randolph,  Philip  NorlKjrne 
Nicholas.  Rolx-rt  Slanard,  Alexander  Camplx'll,  Richard 
Morris,  John  Scott,  .l<»hn  W.  (ireen,  Thoma-s  R.  Joyn«*!, 
Hugh  Blair  ( Jrigsby.  with  many  other  able  representative 
m»  n,  all  ofwlmin  have  long  sinct'  jta<se<l  away. 

Mr.  .Madison  made  several  speeches  in  that  body,  whieli 
are  aci  unitely  reported  in  the  volume  of  its  debates  and 
pHK-eedings.  Mr.  Madison  m-ver  again  appeare<l  in  public 
life.  He  succeeded  Mr.  Jeffen^Mi  as  rector  of  the  Univer- 
sity of  N'irginia.  and  gave  to  that  honorcnl  institution  the 
beiH'lits  of  his  wImIoiu,  learning,  and  j>ersonal  supervision. 

Mr.  Madison,  in  th«-  latter  years  of  his  life,  enjoyetl  the 
(piietude  of  his  own  loved  home,  engaged  in  a  voluminous 
4'orresj»ondence  and  the  bestowal  of  a  boundless  hospitality. 
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He  liad  no  children,  but  Mr.  Payne  Todd,  the  son  of  his 
wife  by  her  first  marriage,  lived  in  his  household,  and  was 
the  recipient  of  his  affectionate  generosity. 

Mr.  Madison  passed  peacefully  away,  in  the  eijjhty-sixth 
year  of  his  age,  in  the  full  enjoyment  of  his  intellect,  at 
Montpelier,  on  June  iS3(),  and  sleeps  by  the  side  of  liis 
wife,  father,  and  mother,  and  other  kindred,  in  the  ancestral 
cemetery  of  that  attractive  spot. 

Mrs.  Madison  survived  her  husband  thirteen  Ncars.  She 
removed  to  Wa'^liiii<,rtoii.  uliere  she  wa^s  the  object  of  great 
reverence  and  atiection  on  the  part  of  ConL^r*  --  tlx-  Presi- 
dent, the  Supreme  Court,  and  the  countless  host  ot  strangers 
who  annually  are  drawn  to  the  federal  Capitol.  This  charm- 
ing and  accomplished  woman  died  in  Washington.  Her 
remains  were  removed  to  Virginia,  and  hiid  by  the  side  of 
her  husband. 

1  have  thus  attempted  an  outline  of  sonic  of  the  labors 
incident  in  the  life  of  this  eminent  Virginian.  I  have 
brought  out  nothing  original  in  the  history  of  this  great 
an<l  good  man,  and  am  indebted  to  his  biographer,  the  late 
William  C.  Rives,  for  much  that  I  have  said.  lie  wa«  a 
atatesman  of  unrivaled  power ;  a  master  of  every  fjuestion 
presented  to  him  for  solution;  highly  at'complished  as  a 
achoiar :  a  faultless  logician,  fluent  without  volubility ;  culm, 
but  clear  in.  statement,  and  a>s  concise  a*^  lie  was  clear;  he 
wearied  the  patience  of  none,  but  comniundcd  the  altcritinn 
of  all,  and  so  perspicuous  as  to  reach  the  humblest  of  his 
hearers,  while  he  was  dealing  with  the  highest  problems 
of  law,  statesmanship,  or  diplomacy.  He  was  a  man  of 
industry,  of  method,  of  patient  investigation,  of  thoughtful 
fitudy.  liis  integrity  was  of  the  purest,  and  liis  linii(»r  of 
the  loftiest  standard.  Naturally  earnest,  he  had  that  digni- 
fied self-possession,  the  fruit  of  an  innate  consciousness 
that  he  was  master  of  his  subject,  and  believed  himself 
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rifjlit  ill  his  convictions.  IIo  was  systomatic  and  thorough 
in  h'lif  ri'adinjr.  and  consequently  he  was  always  prepared. 
He  was  never  excited,  always  difrnitiod,  and  his  mind  so 
fully  stored  with  knowle<lpe,  lliat  he  always  commanded 
attention  from  all  whom  he  addri*;^sed. 

Mr.  Madison  was  trained  to  be  a  statesman,  lie  gathered 
from  evt-ry  lx>ok  he  read,  thoughts  deemed  by  h'un  worthy 
of  |>reserva1ion,  and  maili'  them  subjects  of  profound  re- 
flection, lie  was  siiif^idarly  inetlKKlical.  He  had  a  place 
for  everythiufr.  and  everythinir  had  a  place,  lie  brought 
to  the  consideratirn  of  every  subje<;t  submitted  to  him,  the 
most  labiirious  <tudy,  nnl>iasso4l  l»y  passion,  prejudice,  or 
party,  lint  ali<)ve  idl.  .Mr.  .Madisrm  was  a  Ciiristjan  in  theory 
and  iix  practia.  lie  ha<l  been  for  many  long  years  a 
coinnnmiianl  in  the  I'rotrstanl  E]>iscopal  Church.  Tlis 
moral  euurage  never  yiebkMl  to  the  braggart  threats  of 
sellish  ilemagogues.  and  he  stoinl  <l;nuitless  and  unmoved 
amid  all  excitements  of  n  prtjkuliu*  constituency,  when  then' 
denuinded  of'  him  any  ai  tinn  iiiconsi.stent  with  his  con- 
victions. 

In  the  early  days  of  doubt  and  trial,  wh^n  Mr.  Ma^li.-^oii, 
as  a  nietiiber  of  the  (.'ontincnta!  Congress,  sought  to  obtain 
for  Congre.Hs  ilic  power  of  regulating  the  currency,  an<l 
getting  rid  of  the  luad  of  wurthles-«.  irredeemable  paj>cr 
( iirn  ney  uiiMi-r  whieh  the  rountry  was  groaning,  an<l  which 
thre.ntent'd  the  lo->  of  the  ejui.>^e  «>f  liberty  it-ielf,  ^'irginia 
pa>-<d  r»s»ilves  -citing  out  thi<t  the  grant  to  Congress  to 
regulate  the  «-urren«-y  was  dangerous  to  the  right  of  the 
st'iti"-.  iind  .-liouM  iioi  bi-  gi-ante<l.  .Mr.  Madison,  nmrtifietl 
by  this  legislative  nproof  of  a  stheme  that  he  sincerely 
Iwlii'Vi'd  wa- e>sentiiil  to  tht' .Miccess  of  the  iRMiiling  struggle 
for  fni'iloin.  pr-uilly  siid.  "that  \  irginia  was  his  mother, 
aii<l  ibal  Im-  \v;is  r«jidy  to  listen  and  to  obey  her  voi*,-©, 
unli  --  il  required  him  to  yield  up  his  conviclious ;  and. 
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that  he  could  never  do."  He  stood  fimi  as  a  rock,  and 
ila*  .-iKiOodintr  loj^islature  iv|)cal(Ml  tin*  oiji)uxit»ii>  resolves, 
and  wai'mly  a[»[»rovc(l  bv  its  action  his  tiuancial  views. 

I  am  aware  that  Mr.  .\hidison  was  the  object  of  much 
obloquy  among  hi»  political  opponents,  and  sometimes,  at 
perilous  ]3eriods,  of  his  friends.  It  has  been  charired  that 
Mr.  Mailisoii's  resolution  in  the  ^'i^^inia  legislature  in  1708, 
growini^  out  of  tlie  alien  and  sediLion  laws,  and  lii>  rejiort 
in  17''->.  alilce  by  the  terms  and  spirit  of  said  pajua's, 
authorized  any  state,  which  thought  a  convention  of  its 
people  believed  that  a  particular  law  of  Congress  was  a 
dangerous  and  palpable  infraction  of  the  Constitution, 
might  inici-pose.  and  ihat  the  interpu.-it ion  s}M  ritir(l  wm-  u 
eonstiiulional  right  for  .such  state  to  imllily  the  uutxiii- 
.stitutional  enactment  or  secede  constitutionally  from  the 
Union. 

,  When  8outh  Carolina  sought,  in  18iJ2,  to  nullify  a  revenue 
enact mont  of  Congress,  Mr.  Kohort  Y.  Haine,  in  his  cele- 
bialed  debate  with  Mr.  \\'rl>sUi,  chuiiied  that  the  \*irginia 
resolutions  of  17t»^  an<l  Madison's  re})ort  of  IV.^U  counte- 
nanced and  justified  constitutional  resistance,  which  Mr. 
Webster,  in  his  reply,  denied.  Upon  an  appeal  to  Mr. 
Madison,  who  was  then  living,  he  denied  that  the  constnic- , 
tion  sought  to  be  put  on  thes<'  state  j>apers  wa,H  (he  true  (me. 

He  puljlished  a  i>ai>er  an<l  wrote  at  the  sarin  liuie  to  many 
of  his  friends  stating  that  the  interj>osition  contemplated  by 
those  memorable  resolutions  and  report  did  not  and  never 
was  intended  to  justify  constitutional  nullification  or  con- 
stitutional secession.  Mr.  Madison,  in  explanation,  stated 
that  there  were  many  ways  in  which  states  could  interpose 
agaiu.->t  ujiconstitutionai  inat  ununts  of  Congress.  They 
might  call  a  convention  of  states,  and  appeal  to  Congress 
to  repeal  the  obnoxious  law;  or  they  might  appeal  to  the 
<Supreme  Court,  and  invoke  its  judgment  on  the  validity  of 
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tlie  law.  If  all  irmcili^'s  lailiil.  and  tho  burden  was  opprt-s- 
sive,  then  he  ackiiouU-djred  llmt  there  reniahie<l  the  ulti- 
mate vii>iont  renie<ly  above  the  ( 'onstUution,  and  hi  defi'iis© 
of  the  Constitution,  tlje  inalienahlo  riy:ht  to  freedom — the 
right  of  revohition.  (Litter  of  Mr.  Mmlison  to  N.  F'.  Trist, 
WrithiffK  f)f  JnvH-s  Madhoti,  vol.  iv.  7t»l ;  letter  of  JHmes 
.Nhidison  to  James  Kolx^rtsoii.  dated  March  27,  l!S32,  vol. 
iv.  c»f  the  ]Vrltiti//it  itf  Javica  Madimn,  p.  160.) 

For  the  ntteraiue  of  the."*e  jientitneiit.s  Mr.  Madi.^on  has 
been  the  suhjeet  of  nuieli  nhlo<]uy  in  former  days,  and  was 
char^^ed  with  a  cowardly  surn  inler  of  his  former  principles, 
by  denying  the  eon>titntional  right  of  resi.xtance  tt)  tlie 
states,  whii-h  In-  had  advoeate«I  ami  avowed  in  ITfH.  How 
unjn>t  all  tliese  aci  iisations  were.  1  will  not  .stop  to  eonsitier. 
James  Madison  was  too  pure,  wi-H'.  and  great  a  stHtesinan 
ever  to  ht>  iiii.-^taken  as  to  what  tlie  true  construction  of  the 
Con.^titution  wa>.  He  iM-lieved  that  no  uneonstitutimial 
law  of  ('oiigre.ss  was  landing  upon  the  states.  He  l»elioved 
that  then-  were  constitutional  remedies:  hut  lie  bohlly  denied 
that  either  the  Constitution  of  the  Cnited  States,  or  his  con- 
.struciion  of  that  instrument,  in.si>ud  upon  in  hi»  re«<olutiou 
and  report  in  th«'  N'iiginia  legislature  in  17ns-l>{»,  tolerated 
a  constitutional  right  on  the  part  of  a  stat^'  to  nullify  a  law 
i>r  secede  iVom  llic  Cniou  at  jilcasurc  No  man  ever  knew 
half  so  well  what  the  Constitution  jia-aiit  a.s  James  Madiston. 
He  has  hccn  dirsignatcd  a«  ihc  "  [•'atlicr  of  the  Constitution." 
Mr.  JelVcr-oii  ;iiid  Mr.  Wythe  .-iai^l  he  was  ju.<tly  entitled  to 
such  paternity.  No  man  felt  or  knew  the  nei:eaisity  for  a 
Constilutiiin.  and  what  {Hiwer  it  intended  to  confer,  and  did 
confer.  a>  Jaiiu."  Madison.  He  was  eminently  and  always 
a  strict  constructionist.  He  believed  that  while  the  object  of 
Constitution  Wii>  lo  ni;ike  the  people  of  the  Tnited  .Siatts 
oiM'  people,  and  to  place  ihcm  under  one  government,  it  was 
l«tr  certain  j^peeilied  [nirpo.'H's.  Hf>^  as  is  now  I'laimed.  for  all. 
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The  piii'iiose  and  object  of  the  Constitution,  Mr.  Madison 

insisted,  was  to  make  and  ereate  a  common  government ;  to 
make  wai-.  |h  ar-e.  and  treaties;  to  levy  and  eolleet  money, 
regulate  commerce;  with  eorrespoudent  execntive  and  judi- 
cial autliorities  to  be  vested  in  the  goveniment  of  tlie  United 
States.  In  other  words,  the  Constitution  created  a  union 
of  the  states,  with  one  grovemmeiit  over  them,  in  respetrt  to 
tlu'ir  relation  to  fon  i;;!!  -tiit<  >.  ami  tin*  usp^ft  in  wliicU  the 
nations  were  to  retrard  them.  Hut  Mr.  .\hnii.^«>n  never  be- 
lieve<l,  as  i<  now  so  glibly  claimed  by  journals  and  certain 
political  leaders  who  favor  a  strong  government,  that  the 
Constitution  created  an  amalgamation  of  the  whole  people 
under  one  government,  and  therefore  wa**  an  extinction  of 
tlie  state  sovereignties.  Sueh  a  eon.^tru«-lion  uuuM  iia\»» 
been  an  extinetion.  not  a  union,  of  the  stait  s.  There  was 
no  neeejssity,  therefore,  for  makiTjg  the  local  institutions  of 
the  several  states  approach  each  other  in  any  closer  affinity. 
As  government  existed,  each  within  its  own  territory',  for 
all  f>ur|K>ses  of  territorial  supromncy  and  power — in  a  word, 
for  all  ^tate  purposes — it  was  no  niu!i<  r  wiiat  variety  the 
States  should  have  iu  these  respectt;,  and  it  was  loll  to  their 
own  discretion.  And  it  was  deemed  by  Madison  and  other 
founders  of  our  governmental  system,  that  its  great  beauty 
was  found  in  the  fact  that  the  federal  and  state  govern, 
ments  were  kept  thus  distinct,  state  legislation  lel't  to  the 
state  authorities,  aud  general  legislation  given  to  the  gen- 
end  government. 

These  were  Mr.  Madison's  views — ^no  more,  no  less.  His 
Virginia  resolution  and  report  in  1798-99  was  to  deny  the 
exercise  of  an  authorized  federal  power;  to  deny  centraliza- 
tion by  an  absorption  of  the  rights  and  soverciLrnty  <>\  the 
States;  to  defend  tiie  integrity  ol  tlie  Consutuiion,  and  pre- 
serve intact  the  reserved  rights  of  tli<  states;  to  maintain 
the  Union  by  obeying  the  Constitution  in  keeping  the  fed- 
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oral  aud  staU^  governments  each  in  their  re!«|)e('tive  speciftecl 
sphere  aa  prescribed  by  that  instrument. 

T  know  how  popuhir  in  tln^e  days  it  lias  Ikcohk'  in  cer- 
tain «juar1crs  to  ri<li<  nlc  llic  rt-rrv<*<l  i  iiilii,-  t»f  tlic  states.  I 
Iciiow,  too,  li<t\v  ciniiali/.atidn  i>  seeking  to  urect  u[x>n  the 
ruin  of  the  states,  by  a  denial  of  their  rights,  a  centra]  oon- 
solidated  government  upon  the  ruin  of  the  duplicate  form 
of  government  formed  by  our  fathers.  The  enuneintions 
of  Mr.  M;i'li>on  should  aron.^r  IVij'nds  ot"  IVrc  LrdvcriiiiH  iit. 
irri'>j)e(  li\  t'  of  jiarty,  lo  a  close  alliance  in  the  delcnsi-  of  tiie 
('on>titution  and  its  limitations. 

A  few  wonLs  more  and  I  am  <lone.  It  was  my  good 
fortune,  in  my  early  youth,  to  have  .seen  and  known  Mr, 
Madis<m.  It  niav  interest  mv  brethrt^n  of  this  Association 
to  lirar  a  few  personal  leininiscences  of  this  «ireat  statesman. 

Mr.  Madison  was  rather  below  niodiuni  stature,  calm  aud 
di^iiitied  in  his  demeanor,  with  a  vein  of  quiet  humor, 
which  relieved  his  api)arent  seriousness^,  and  lighted  up 
with  an  inexpressible  charm,  in  his  moments  of  relaxation, 
the  iirave  asjuH-ts  of  his  character. 

lii-kii  o  sense  oi  the  ridiculous,  not  l«*«s  than  Ins  jilav- 
lul  humor,  was  made  manit'estt  in  several  letters  he  wrote 
during  his  SiTviee  in  Congress,  to  Mr  E<lmund  Kandolph 
and  others,  through  whom  Mr.  Madison  carried  on  his 
correspondence,  with  the  treasurer  of  the  commonwealth, 
for  his  per  diem,  then  fixed  at  per  day  of  ilie  specie 
standard,  but  not  lunmptlv  |»aid. 

On  Augu.st  27,  1752,  Mr.  Madinou  writes  to  his  friend: 
"I  cannot  in  any  way  make  you  more  sensible  of  the 
importance  of  your  kind  remittances  for  me,  than  by 
informinir  you  that  I  have  for  some  time  pa.«t  be^  n  a 
pensioner  on  the  favor  of  Ilayn  Solomon,  a  Jew  brok«,T." 

Airain,  on  September  24lh,  he  writes:  **Your  credit  with 
Mr,  (Johen,  which  procured  me  fifty  pounds,  with  $200 
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tiaiisinittetl  by  Mr.  Ambler  (the  treasurer),  have  been  of 
much  service;  but  I  aui  relapsing  tk^t  into  distrt'ss.  The 
case  of  my  brothers  is  equally  alarming." 

Again :  "The  remittance  to  Colonel  Bland  is  a  source  of 
hope  to  his  brethren.  I  am  ashamed  to  reiterate  my  wants 
so  incessaiiil\  to  you.  but  they  he<^m  to  be  so  ur-icnt,  that 
it  is  inip<)»ilu(  to  sujiprass  them.  The  kimlness  of  our 
little  friend  on  FVout  street,  near  the  coffee-housei  is  an 
advance  which  will  preserve  me  from  extremities;  but  I 
never  resort  to  it  without  great  mortification,  as  he  obsti- 
nately  rejects  all  recompense.  The  price  of  money  is  so 
usurious,  that  li»  thinks  it  ouirht  to  be  e\UnU<l  tVnui  none 
but  those  wiio  can  use  it  at  protituble  speculation.  To  a 
necessitous  •](  legate  he  gratuitously  spares  a  supply  of  his 
private  stock." 

Mr.  Madison  was  stern,  yet  attractive  in  the  t^ocial  circle ; 
especially  felicitous  in  his  ]>ersonal  reminiscences  of  promi- 
nent men  an<l  intere^tini?  incidents  in  hi>  [h  i  soiuil  lilt;.  I 
remember  as  though  it  were  yesterday  niy  last  interview 
with  this  grand  old  man,  in  October,  1835.  With  his  velvet 
cap  upon  his  head,  and  lying  on  his  lounge  in  his  sitting- 
room  at  Montpelier,  I  went  in  to  bid  him  good-bye,  half 
an  hour  before  the  >tage-coach  ;ii  rived,  which  was  to  bear 
me  frum  my  native  state  in  search  of  a  new  home  in  the 
for  West.  He  took  me  by  the  hand,  and  inquired  of  me 
in  what  part  of  the  West  I  propose<l  to  locate  myself.  I 
told  him  I  had  not  yet  determined.  He  replied,  ''I  think, 
my  son,  your  determination  is  a  wise  one,  to  seek  a  new 
h«»iiii;  ill  the  Lirtat  West.  That  great  Western  empire  is 
ultimately  to  control  the  destinies  of  our  country,  and  it  is 
judicious  in  you  to  grow  u[)  around  the  people  among 
whom  you  expect  to  love."  And  then  added,  "The  Western 
people  are  patriotic,  pros[ serous,  and  of  noble  i)hysical  de- 
velopment, and  are  possessed  of  strong  native  judgment. 
20 
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Espetially.  is  it  true,  that  the  Wtstern  women  are  intel- 
lec-tual,  haiKlhoiiK-.  aii<l  |>rtu-tical.  I  muist  j;ivo  you,  in  proof 
of  thi^',  an  in<-itlt'nt  in  niy  early  and  only  visit  to  a  Western 
state.  1  was  aille<l  l)y  bnsiness  to  Ohio,  at  an  early  day. 
We  were  travellinj;  in  a  connnon  niail-ctMieli,  in  extremely 
cold  Weather,  and.  despite  of  blankets  and  .straw,  fell  the 
ett'eet.s  of  a  frei.-zinj:  atmosphere.  About  sunrise  we  .stopped 
at  a  neat,  comfortable  eoiintry  inn.  which  we  were  toM  was 
the  breakfast  house.  My  comjianions  iuul  myself  went  in, 
an«l  Were  met  by  a  cozy  and  polite  landhnly,  who  welcomed 
us  cordially,  savin;;,  *(  icutlenien.  eomo  in  into  the  tin-.  You 
scttiu  all  to  be  very  cold.  Perhaps  ytai  woulil  like  to  have 
a  >Samson  belore  breakfast.'  N'one  of  u.<  comprehended 
what  a  Sam.«on  was:  but  as  she  eonneeterl  it.  in  a  re- 
mediail  seii.se.  with  our  frigid  londition,  I  replieil.  'Yes 
madam,  we  will  ))»•  obli^red  to  you  for  a  Samson."  (Quickly 
looking'  at  us.  she  replied,  "Will  yoti  take  your  Samson 
with  the  hair  on.  or  with  the  liair  olf?'  Here  was  a  jK)ser, 
and  we  were  all  sjlfnt  for  .-i  .-econd.  Keniemberini;  that 
Sanjsou  was  ^tron^  with  his  hair  on.  and  weak  with  his 
hair  otV,  i  replied.  •  Hy  all  means,  with  tlie  hair  on."  In 
a  short  time  slu-  returned  with  three  .strong  hot  twMies, 
which  we  tVtund  ;!riileful  to  our  condition,  and  afler  an 
excellent  breakfast,  left  on  our  travel." 

Mr.  Madi-oM  was  warm  in  his  friendships;  slow  to  form 
them,  but  when  formed,  never  willing  to  give  them  up.  No 
jealousy  «ir  envy  ever  interfered  to  disturb  their  harmony. 
Whenev»'r  broken,  it  was  only  when  comj)elled  to  with- 
ilraw  the  conlidence  in  which  they  rested.  As  u  con- 
versitioiialist  and  corrispon<len(  he  Inul  few  suj>eriors.  He 
lived  for  more  than  half  a  century  in  times  of  wonder- 
ful excitement  and  danger.  lie  saw  the  Ameri»'an  Republic 
born  anud  blond.  diUi;;er.  ami  dotibt.  None  did  more  for 
its  formation;  few  were  more  active  for  its  success  and  per- 
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petuatiou.  His  was  a  })Uiv  an<l  chastened  ambition.  He 
was  the  recipient  of  the  loftiest  honor  which  his  own  com- 
monwealth or  the  federal  government  could  bestow.  All 
yield  to  this  ^eat  man  the  homage  whicfi  virtue,  talents, 
purity,  aiifl  irreat  piil)lie  service  (li'iuaml.  ('liiet'  .Justice 
Mai>hall,  unvards  ilie  elosr  of"  his  lilt',  ijt'in<x  aske<l  whieh 
of  the  various  public  speakers  he  ha<l  heard — and  he  had 
heard  all  the  great  orators,  parliamentary  and  forensic,  in 
America — ^he  considered  the  most  eloquent,  replied:  "Elo- 
quence has  been  defined  to  be  the  art  of  persua*!ion.  If  it 
iiiehides  persuasion  by  eonvincin*;,  Mr.  Madiaon  was  the 
iimst  eiorjueiit  man  1  ever  heard." 

Mr.  Jetlerson,  s|)eaking  of  the  peculiar  and  consummate 
powers  displayed  by  Mr.  Madison  as  a  parliamentary  de- 
bater, in  the  t^'ederal  Convention,  in  the  Virginia  Conven- 
tion, and  in  the  Con»;Tess  of  the  United  States,  deehired  him 
the  lirst  of  every  assembly  of  which  he  was  a  member.  (\'ol. 
i.  JeJ'crsoiis  H  V,r/v<,  172.) 

Mr.  Gallatin,  who  served  with  him  in  the  House  of  Repre- 
sentatives of  the  United  States  in  the  important  session  of 
1705-90  and  1796-07,  recalling,  in  the  evening  of  his  days, 
those  ulio  liad  been  ami  were  the  most  eminent  in  the 
deliberative  jissemblios  ol  tlie  country,  pronounee*!  Mr. 
Madison  to  be,  in  his  judgment,  the  ablest  man  that  ever 
sat  in  the  American  Congress. 

It  is  my  solemn  conviction  that  history  will  accord  to 
James  Madison  the  highest  supremacy  in  statesmanship 
wlucli  this  country  iias  produced. 
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Of  tiu  Committee  of  the  Law  Astiocintiou  <'/  1 'hiladelpkia,  ap- 
pointed December  5,  \SS->,  "  To  cnu.iidi^r  the  mhjert  of  the 
Delays  to  Suitors  in  the.  Snpirmt  Omrl  of  the  Vinted  States, 
and  the  varioua  plans  for  tlie  Relief  of  that  Court  whidi  Itave 
been  tuggegled." 


To  the  Law  As'tociation  of  Philad' Ijihin  : 

Your  coiumitU-e,  attiT  many  luet'tings  and  nni<  ii  ili-nis- 
aion,  have  decided  to  sugge-st  rertuin  legislation,  in  •^upjant 
of  which  tlioy  beg  leave  to  offer  the  following  reasons: 

Under  existing  law,  every  case  decided  by  the  Circuit  or 
Dis^trict  Court  of  tlio  Uuitetl  Stiites,  in  which  tlie  amount 
involved,  exclusive  of  fo-its.  I'tpmls  t-xoei'ds  tlio  sum  of 
^ri.OIK),  may  be  taken  t4»  tht-  SiipniiK-  <'rniii:  and  i>atent 
iind  copyright  cases,  ca^.-s  upon  the  con-tni<  tiuu  of  llic  l  ivil 
rights  bills,  and  cases  in  which  the  jmlgcs  of  the  lower 
courts  will  certify  that  tlicy  dlHer  in  opinion,  and  that  the 
point  involved  is  of  sufiiciunt  importance  to  require  the 
decision  of  the  Supreme  Court,  tnay  Ix*  taken  up  irrespei  tive 
of  the  amount  involved  :  to  this  eourt  are  also  hrought  all 
apjieals  and  writs  ot  err<tr  from  tin-  <leeisions  of  the  Supreme 
Court  of  the  District  of  ( 'ohunhia.  in  caKs  where  the  amouU) 
involved  ia  $1,000,  those  from  the  supreme  eourts  of  tlie  ter- 
ritories where  the  amount  invi>lve4l  i.«  ^1,<K)(>  or  mure,  except 
Washington  Territory,  where  the  limit  is  !?2,(pO(I,  and  all 
Appeals  from  the  Court  of  Claims;  in  addition  to  thesi<  oises 
are  the  appeals  from  the  supreme  oourls  of  all  the  slates, 
irrespective  of  amount,  in  certain  eases  involving  the  eon- 
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struction  of  the  ronftituliuii,  or  a  law  or  treaty  of  the  United 
States;  l>esides  all  this  tliere  is  au  occasional  exercise  of 
original  jurisdiction. 

It  shf)uld  alfio  he  obscrN'cd  that  in  all  ca.scs  hetween  $500 
aiul  §f),(MtO  the  decisions  of  the  circuit  courts  are  final. 

The  mischief  n'sullin^  fmiii  this  state  of  the  law  is  two- 
fuM. 

1.  The  Supreme  Court  has  on  its  calendar  at  the  begin- 
ning  of  each  session  not  less  than  twelve  hundred  cases,  out 
of  which  it  can  annually  hear  and  decide  not  more,  on  an 
average,  than  three  hundred  nnd  .sixty;  so  that  .since  the 
cast's  take  their  jM)-iiti(Mi  on  the  calendar  in  the  onler  in 
which  they  go  uji.  every  ease  has  alxtut  twelve  hundred 
cases  ahead  of  it:  and.  with  an  avcrai^e  of  thix-e  hundre<.l 
ami  sixty  remov<-<l  annually,  more  than  three  years  must 
elapse  before  it  can  bo  reache«l  for  nrgumeiit.  The  re^sult 
is  to  the  suitors,  in  many  eases,  u  pnictical  denial  of  justii*, 
and  (o  the  I'ountry  fre»|uently  a  <H»ntiimally  annoying  un- 
certainty and  eMnse<|Ueiit  increase  of  litigation  (in  many 
point.s  of  United  Stales  eonstilutional  or- .statutory  law. 

2.  The  second  evil  resulting  from  the  prcj^ent  state  of  the 
law  is  the  inahility  mi  I  hi-  part  of  suitors  in  the  district  and 
circuit  <'ourts,  whose  iU-H.'?*  are  untler  S-'i-OtXt,  to  obtain  any 
reid  review  of  the  decision  of  the  judge  who  tries  or  hears 
the  cause.  The  trial  in  the  district  «-ourt  is  hehl  by  the  dis- 
trict judge:  and  if  appealable  to  the  circuit  court,  is  nearly 
always  heanl  before  the  same  jmlge  sitting  with  the  circuit 
jutlge.  who>c  opinion  is  prone  to"  coin«  iile  with  that  of  his 
brother  judge,  and  tin-  latter  nu'ely  has  the  counteracting 
inliiienee  of  the  opinion  of  the  circuit  justice  to  sustain  him 
ill  reversing:  while  in  the  review  of  the  circuit  court  <le- 
cisioiis.  the  circuit  and  distri«l  judges  sitting  together  are 
still         liki'Iy  u>  overturn  each  other's  rulings. 
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To  meet  these  tsxiriting  evils,  two  bilK-*  or  t^U  of  bills  vvcru 
preeented  for  our  coraideratiou.  We  will  briefly  state  what 
we  believe  to  be  the  merits  and  defects  of  each  of  the 
schemes,  and  show  how  wo  iinvc  iixUavoivd  to  combine 
the  merits  while  omitting  the  dcfuctit  of  both. 

The  Davis  bill  proposes  in  brief: 

1.  Tlif  ;t|>|M>intiiicnt  <>r  tw«i  Mklltidtuil  fimiit  jt»d)(M  In  each  of  the 

nine  Judicial  tamiit^. 

3.  The  time  dnitit  jiitlKi'H.  with  the  MMnriatv  jnntira  of  the  8upieme 

Court,  aiiottt'il  t'l  11  v-'ivi-n  <  iiviitt,  and  two  <>r  the  (Utttrift  jii«lHie»  to  he 

dt--M;.'n:ifo'l  \>\  thf  unlcr  i>J"  tlio  ronri  ;it  »-iich  Coriu,  .-liall  ■■< institute  a  r.iiirt 
of  appeals  for  eaejj  iirt'iiit.  Thia  o»ui1  .'•luiU  have  apjH-Ilutt.-  jurit*Ui«  tion 
from  the  draiit  and  district  omrtM  withie  the  rircuit : 

"  Wiiuncv.  r  an  apiH^al  or  wnt  of  errur  n«iw  lieM  Amin  aflnal  Judidueiit 

or  (Ici  rw  of  .Mjiifl  fMiirl*. 

Whenever  Iho  aunMini  <  laiiuoi,  ur  value  "f  the  j>r'>i»erly  in  enuti-o- 
vemy«x4w«d«  190(1. 

'  I  Whenever  a  circuit  or  (li^trif-t  jixlge  nhall  certify  that  th«  aiition 

iavriht'H  u  <(nt>,tiiin  .>f  i.'<'T!<'r;il  iiii|N>rt;mi'e. 

\d)  Wlieuvver,  witlnii  tliitly  duyi*,  an  apjivHl  j»  Uktsn  from  <ut  iuler- 
lonitory  decree  of  the  dn-uit  or  dintrirt  f9i>ait.  granting  or  reAwimg  an 

injuiK'tiiin,  |in>vi<U'il  un  u|i|>eal  woiiM  lit-  nn  final  derree. 

t<)  Whenever,  within  ninety  days  of  tht-  jii.L'iMi'nt.  a  writ  of  err'»r  is 
•Uowed  hy  u  Jud)!e  of  the  court  of  u|>|M'al^<  in  any  I'rituinat  i-nt^c. 

The  decision  of  this  court  of  appeals  will  be  tiuul  on  all 
.  questions  of  fact,  and  on  questions  of  law,  except : 

I.  Where  the  vulae  or  nun  of  $IO,fl(K)  is  in  ittntniveivy. 

-.  Where  j»  i|iiestii-n  H|.iiu  the  i-.nislnii  ti-.ii  ofthi  <  ..iirttitiitloii,  a  law  of 

tbc  I'liitt'd  States,  or  tlie  vah<lily  •<(  a  Irt-aty  is  iiivoht  il. 

3.  Wtii-re  lU*t  eourt  ivrutie«  Ciiul  the  esw  involves  a  li-jjal  *ine.><lion  of 
■nfllnent  impfirtanre  tn  require  the  final  decixinn  of  the  SiijinMiie  (/onrt. 

In  the  two  laHt-(nentioti('il  <'as*  s.  tin-  s|.ci-iiie  <|iii-sti.>n  only  Mhall  be  oer- 
titicil  to.  an<l  Ihially  <leci<ieil  li'  rlii-  S't|»r<  ine  (  ourl  ;  aii<l 

4.  In  ^teut  and  copyright  i-a>e>  ^  itlioia  re;j;ard  to  amount ;  l'n>ii<ltil, 
That  the  court  «h«H  rertiiy  that  the  ■iiieHti<in  i«  of  HotHcient  intimrlance 
'  r.  !|ie  lU'cisiiou  of  tlio  Supreme  (,'oiiit,  whu'h  may  then  review 
hotb  the  law  and  fitcts. 
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This       unquestionably  ix)sses.'*cs  l  erUiu  decideti  merits. 

First.  Uy  the  h\^h  Hniit  of  apf^ie^d  it  ettectually  cuts  off 
from  the  Supreme  Court  u  very  large  proportiim  of  the  cases 
wliich  now  reach  it,  and  so  relieves  it  of  jMjssihly  as  much 
as  two-thirds  of  all  its  labor. 

Second.  It  providi-s  a  competent  review,  not  only  for 
those  cases  which  now  reach  the  .Supreme  Court,  and  are 
thus  cut  off.  but  for  all  of  those  civil  ca-ses  between  $5(X>  and 
$5,UU0,  and  for  criminal  cases  which  have  now  no  competent 
review,  and  Ibis  within  easy  reach  of  every  suitor. 

Ihird.  It  securi's  a  review  of  the  jud|;ments  of  the  courts 
of  apjieals  in  all  ca.sos  over  $1(>,0(>U,  and  cases  involving 
the  construction  of  the  Constitution,  or  tlie  c(m.struction  or 
validity  of  a  treaty  or  a  law  nf  the  United  States,  and  all 
<tlber  cases  irri-speclive  pf  amount,  provi<led  the  court  shall 
certifv  their  inipnrtance ;  and 

Fotirlli.  It  is  a  scheme  which,  as  regards  the  courts  of 
appeal,  admits  of  indefinite  ex|»ansion,  should  it  in  the 
futuri-  Ik-  fdund  neccssiiry. 

The  defects  «if  tlie  scheme,  however,  are  in  our  opinion 
.serious. 

/•<>.■*/.  It  divides  the  <-ounlry  into  sections,  co-terminous 
with  the  bonndtiries  of  the  eircuil.s,  and  thus  creates  sources 
of  lo<al  iiilliieiiee  which  are  neither  the  separate  ."^tates  nor 
llie  •renend  iroverniiieiit.  the  nidy  two  bases  of  political 
division  re<-oifnized  in  nur  Constitution  and  laws. 

iSccoitil.  It  enates  iiiii«'  eoiirts,  each  of  which  is  for  the 
majority  of  eaM'.<  lieforc  it  ii  final  court  of  apfx»al,  but  with- 
out the  diuiiiiy  of  such  ii  eoui'l,  and  lialjle,  e.s|>edally  in  the 
common  law  cif^'s.  to  be  jilfecteij  by  local  prejudice  or  iiiHu- 
ence.    The  i-haneo  for  possible  incrca.se  of  litigation,  witli 

such  eolifliclinu  '|eei>ion>,  :ile  obviotlS. 
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Third.  It  will  almost  double  the  number  of  reports  of 

cases  other  tlian  Supreme  Court  cases. 

The  two  bills  introdiUMMl  by  Mr.  Maniiinj;,  II.  R.,  bills 
Nos.  505  and  5,939,  contemplate  the  following  changes: 

Bill  No.  805  provides  that — 

1.  J  lic  Supremo  (Vttirt  as  at  j»rt'sent  cdnHtitutod  shall  Ik*  divided  al  the 
bt'_'iniiiii'_'  of  ejit'h  sei^-ioii  int4»  throo  s«>cti<»Ti«,  <'iie  <>f  tin  iii  i"  l'<*  prt'«»i(li*d 
over  liy  the  chief  jiisti<-c.  the  utiier  two  by  two  ah.si.sUuit  t  hief  jiihtireK,  to 
be  dt  -iL'iiated  by  the  President. 

'J.  Tfiat  to  each  of  these  sei*tion!<  shall  be  aftf*ipied  by  the  chief  justice 
and  the  ansiHtant  chief  juHtices  an  e<|ual  number  of  the  c;i^»e.s  ready  for 
ar-jiiinont.  but  in  such  manner  that  a.s  nearly  ii.<  may  be  all  c<iuity  nuM^^ 
(wlii<  h  iiii  lude.s  patent  and  (''»i»ynir})t  rases)  shall  to  one  di\  i«i<»n. 
common  law  cai>ies  to  another,  and  aUuiiralty,  revenue,  and  all  otlier 
<au'*en  to  the  third. 

:l  That  each  divimon  nhall  sit  by  itHelf  to  hear  aifEiiment»t  and  if  all  or 
two-thirds  of  the  justices  as8inned  t<»  a  divisitjn  concur  in  a  judgment,  it 
shall  t>e  rei)orted  to  the  full  bench,  and  no  review  shall  of  riuht  accrue 
tn  pit  her  party ;  but  the  court  may  order  a  cas«»  Ut  be  he^rd  beft>re  tiiem 
in  pmeral  session. 

4.  The  whole  court  shall  tdt  at  le;i>t  ont*e  a  ni'-nth,  and  l.<  f'»re  it  shall 
be  affiled  all  ca.H*^  involvinj;  the  Construction  of  the  t'oiiHtitution  or  a 
treiity  of  the  United  Stales,  all  writs  of  error  from  the  Kitpreuie  t  ourts  of 
•    tlie  states,  and  8uch  other  cauMitt  ao  they  may  deem  it  nccvtmry  U*  hear  in 
full  section. 

6.  At  the  w^Ksjons  of  the  \vli.»ic  court,  thc  jud^enientM  of  tlie  H(»vera] 
dixinions  shall  be  deliv(>red  and  entered  Ufton  the  minnteM  4»f  the  court 
as  the  judjimentB  of  the  Sui»reme  Court. 

Bill  No.  5,939  provides  that — 

1.  No  eaoe  Ahall  be  originally  broii):ht  or  removed  to  a  dnniit  court 
when  the  sole  grr>tmd  of  its  juriMliction  is  the  dtizenship  of  the  parties^ 
unleas  the  amount  in  controvcn*y  shall  ex<-eed  $10.00(). 

2.  That  no  cause  shall  be  removed  from  a  state  to  a  eireuit  eonrt  except 
by  a  defendant  upon  the  allowance  of  thc  circuit  court,  after  arjEtmtent 
before  it  upon  a  petition  for  removal  alletrinj;  ]>rejudii'e  or  undue  influence 
in  the  circuit  amrt. 
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'A.  Whenever  Uie  ainoiint  in  controversy  in  a  cirt-iiit  ivinrt  w  k;i«<  than 
$lii,iMN»  ill*'  <;u*f  may,  ii|Min  [iftitiiin  nf  ciihcr  ]iiirty,  Ik«  apiiealeil  t.>  the 
hi).'lii'r>t  ii|>|M-llal<-  t'ltiiri  of  tlio  rUiU'  i'<>r  trial  on  nuitlvrst  of  law,  which 
may  review  an<l  i-orrwt  the  jmlinuont  ttf  the  cir»'uit  tsmrt;  but  a  writ  *»f 
ormr  or  apiwiil  Innii  Ihf  jiiilirincnt  of  the  slate  i-ourt  lAay  be  taken  to 
tilt;  Sniirfini-  Coiirl  ofthf  llnil»tl  Slaltti, 

The  nicriLs  of  these  hills*  are  nx-oguized  as  follows: 

Firnt.  Tlu*  itlfu  of  one  Siijtroiiie  Court  is  pi-eserv(»<l,  with 
nil  chance  for  conflict  nf  ilecision  lu'twot-n  courts  of  final 
a|*|icitl. 

The  liniil  of  the  right  of  !i|ii>eal  to  the  Supreme 
Court  rcniiiins  !^'»,(mhi. 

Third.  A  lariic  proiiortion  of  the  cases  which  now  go  to 
the  Supriiue  Court  is  cHectually  cut  off,  by  cutting  ofl'  the 
snun-c  of  .-u|»iily  in  the  juristliction  of  the  circuit  courts. 

The  iletV'cts  of  (he  system  are — 

Firxt.  Thai  In-  hcing  tlius  <-ut  up  into  sections,  the  ju<-lg- 
nicnts  of  the  .Suprcnie  (Vmit  will  huk  the  uuthorily  of  the 
wlmlc  court,  an*!  Ihc  court  itself  will  lose  its  dignity  as  the 
Supreme  Trihunal  of  the  nation:  moreover,  the  judges  of 
tin-  se«-tions  other  than  that  la't'orc  which  the  urgnnient 
takes  place,  will  he  imliflcrent  to  its  decisions,  and  tlie 
jutlirnicMls  may  thus  lie  uii>ati factory. 

Siitiol.  If  the  judges  «»f  the  Supreme  Court  conscien- 
tiou.-!y  cxaiiiine  each  mse,  then  hut  very  little  time  is 
really  gaine<l  to  ihetii,  except  that  secured  by  cutting  off 
the  jurisdiction  of  the  circuit  «-ourts. 

Thii'il.  Tliis  si'hctne  |ir<iviiles  no  review  for  cases)  under 
^.'.000  ill  iimriuni.  whieli  i<  so  greatly  nee<le«l, 

l-'oiirtli  TIk  re  i-  a  pi»>>ilile  constitutional  objection  to  the 
system  n|  -e»:tions  in  the  Supreme  Court;  and —  • 
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Fifth.  There  is  objoetion  to  fixing  the  right  of  being 
heard  in  the  circuit  court,  if  it  should  exist  at  all,  at  so 
high  u  limit  ;is  ^10,000:  while  the  syst<Mii  of  apiu  aling  from 
the  circuit  (x>urts  to  the  supruiue  courts  of  the  states  is 
entirely  at  variance  with  the  existing  theories  of  our  gov- 
ernment. 

Your  eoTiiiiiittee  believe  that  tlitjy  have  thus  fairly  stated 
tlie  Ivvu  selieiiies  |)roj>o.se<l,  aini  ihe  merits  and  deleets  of 
eachy  as  to  which  the  opiuion  of  tlie  bar,  as  evinced  at  the 
meeting  of  the  American  Bar  Association,  is  so  evenly 
divided.  We  have  sought  to  find  a  scheme  by  which,  if 
j>ossible,  the  merib*  of  both  of  the  schemes  already  proposed 
might  be  ('«>iiil»ined,  and  the  defects  of  each  tliniinated:  that 
tliev  have  wliullv  attained  this  residt  the  conunittee  cannot 
pretend,  but  that  they  have  approximately  done  so^  they 
venture  to  hope  may  be  demonstrated. 

There  were  three  objects  to  be  uiUiiiied  : 

1.  To  cut  off  tlie  source  of  supply  for  aj)j)eal  cases. 

2.  To  make  some  logical  division  of  labor  for  the  remain- 
ing cases;  and  — 

o.  l^rovide  a  means  of  competent  rcvieu-  lor  liio.se  ciLses  iu 
the  circuit  courts  umler  $5,000,  for  which  no  appeal  or  writ 
of  error  now  lies. 

In  order  lo  liie  cun^ideratiun  of  tlie  first  two  «|nesiions,  • 
the  committee  made  an  examination  of  the  last  seven  vol- 
umes of  the  United  fcJtates  Supreme  Court  Reports  {vols.  99 
to  105  inclusive),  and  tabulated  the  various  cases  in  sxich 
manner  as  would  best  show,  so  far  as  it  could  be  determined, 
till-'  gr^iuml  njiun  which  each  ca'^e  was  hron^dit  int(»  that 
•  court  The  result  was  as  follows.  Tlie  whole  nnmlu  r  uf 
cases  in  the  seven  volumes  is  seven  hundred  and  thirtv- 
nine,'divided  as  follows: 
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CanPH  fW»nj  territorial  coiirte,       .         .         .         .         .         -  30 

"      "    theOmrtofaaimB,  43 

*'    state  cnurta,    .......  90 

"    Supreme  Court  « if  1 1 10  District  of  Columbia,        .         .  38 
I »y  «»r  avrainst  national  bank«»      ,         .         .         .  ,35 
Palfiit  aii  l  »  up\  ri^'ht  cascw,        .         .         .         .         .  .49 

l^linl  i:!;iiit  f.'i^OH,  10 
Adminiity  cast  s.     ........  29 

Tax '"jis.'s  nii'i  r;is«'s  ajjaiuHt  L'uitcii  states  (»ttitt;re,      ,         .  .43 

liailkrHpt'-V"  ^■il^4_'.>«.    .  .......  20 

<'a>«>  in  uhifh  tin*  I'liiteil  States  wius  a  jarty,  .  .  .  .31 

Cast's  iiuolvin^  llu'  «»>ii.st na  tion  «»f  lawn  «>r  trvalit's  of  the  Uuito«l 

(Vet*  in  which  the  jtiriwliition  of  the  ctreitit  ootirt  wbs  acquired  by 

citiitenMhip  only,       .......  166 

dnMCM  ill  wliicli  the  ^eroimcl  of  jnrisdiotion  did  not  appear,  but  pre- 
miiiiably  it  wan  altnocit  without  exoepti<»n  citisenship,  .  147 

739 

Thus  it  will  be  seen  that  the  cases  in  which  it  is  clear 
tliut  the  sole  groun<]  of  jurisdiction  was  the  citizenship  of 
the  parties  were  l<»(i;  allowing  a  very  liberal  proportion  of 

the  cases  marked  as  those  "in  whiiL  the  irroiind  of  jurisdie- 
tioii  di<l  not  appear."  say  47.  as  lu'in;;  tak»  ii  to  ilie  Supreme 
Court  oil  .*<onie  other  ground  than  tiiat  of  the  eitixensliip  of 
the  parties,  there  are  left'  100,  which,  added  to  the 
known  to  depend  on  citizenship  only,  give®  us  2t>6  cases 
out  of  7JiO  (an  avera^^e  of  84.5  per  cent.),  in  which  the  sole 
j/rouinl  upon  whieli  the  Supreme  Court  is  a.sked  to  hear 
tliciii  is  the  eiti/.enship  of  tlie  parties,  while  the  point  in- 
volved lias  nothing  f-*  ij')  with  United  States  law  of  any 
kind,  but  depends  simply  upon  the  common  law  of  the 
land,  which  th(>  state  court^o  are  competent  to  decide,  and 
from  wliose  deeisiMii,  in  other  similar  eases,  no  further  ap- 
j>eal  will  lie.  The  nund»er  of  eiti/enshij)  cases  wliieh  appear 
alliiinativcly  to  have  l>ecn  removed  from  state  courts  is  only 
47,  l>ut  it  is  piuiii  to  those  familiar  with  the  practice  of  the 
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courts  that  tin'  ;i(  lual  })roportioii  must  be  largely  in  excess, 
and  that  it  is  lieing  continually  incruased  as  the  eilect  of  the 
Removal  Act  of  1875  becomes  more  plainly  visible.  It  was 
thought  that  here  there  might  be  a  possible  pruning  of 
cases.  The  law  now  permits  either  a  plaintiff  or  defendant 
to  remove  m  enuse  solely  on  the  ground  of  citizi  ii^hip,  but 
there  sliuj;^  to  be  no  reason  why  the  plainiill' — i>ne  who  has 
deliberately  selected  the  state  court  as  his  forum — should 
subsequently  be  permitted  to  transfer  his  case  to  the  United 
States  court.  Neither  is  any  good  reason  apparent  why  a 
citizen  of  the  state  in  whose  court  the  suit  is  brought,  even 
though  he  be  the  defendant,  should  reriin\n'  his  cuuse  to 
the  United  States  court,  in  view  of  the  tact  that  the  sole 
theoretical  ground  for  doing  so  is  the  sup(K}sed  prejudice 
existing  in  the  state  court  in  favor  of  its  own  citizens. 
Moreover,  the  theory  of  prejudice  in  the  majority  of  cases 
is  not  borne  out  by  the  facts,  for  there  is  rarely  any  preju- 
dii  c  on  the  part  of  tlic  <tafe  court,  and  on  tin  part  of  its 
jury  no  greater  prejudice  ejtists  than  would  be  felt  by  the 
jury  of  a  federal  court,  who  are  always  citizens  of  the  same 
state  as  that  in  which  the  suit  is  brought;  i.  the  state  of 
the  court  in  which  the  suit  originates.  In  view  of  this,  we 
have  drawn  a  bill  limiting  the  ri^^ht  of  remuval,  when  the 
sole  ground  of  removal  is  tho  citizcii»ljip  of  the  parties  tex- 
cept  in  land  cases),  to  a  defendant  in  the  controversy,  being 
also  an  alien,  or  a  citizen  of  a  state  othel'  than  that  in  which 
the  suit  is  brought;  and  in  order  that  even  such  a  removal 
may  not  be  purely  capricious,  w^e  require  an  affidavit  to  be 
filed  stating  that  .--ucli  defendant  believes  that  he  will  be 
prejudiced  by  a  trial  in  the  stait  court.  I'liis  legislation 
we  hope  will  cut  otl'  an  apprecialile  amount  of  the  present 
business  of  the  circuit  courts,  and  hence  that  of  the  Supreme 
Court,  but  more  particularly  will  prevent  the  rapid  increase 
in  this  direction,  which  is  now  inevitable. 


322 


Till*  second  objL'ct  to  \>v  attuiiRMl  was  tlie  removal  IVotij 
tilt-  cnii^iiieratioii  ol  ilw  Suprcim- ( 'oiirt  of  all  or  any  case-? 
wliu-li  coukl  properly  be  detlected  from  it,  while  at  the  same 
time  securing  a  fair  and  satisfaetor^  a]>|)eal.   The  table  of 
cases  showed  at  ouee  that  at  least  one-third  of  tlie  cases  in 
the  J^uprcme  C\}urt — ^those  depending  on  citizenship  only — 
were  reallx'  oceuj>yin;^  its  tinie  with  the  consideration  of 
tjue^lions  wliieh  had  nothin*:  whatever  to  do  with  iIh  \::\v 
of  nations  nor  the  (.Constitution  and  laws  of  the  I  nited 
Sttites,  for  the  settlement  of  which  the  Supreme  Court  of 
the  United  8tate«  was  establishetl.   They  involve  questions 
of  common  law,  whi<'h  it  has  always  bi'en  doenu*d  that  the 
courts  of  hi^ihest  resort  in  the  various  states  are  eonipeient 
to  deciiic,  and  they  are  brouixht  to  the  Supn  nie  Court  sim- 
ply because  there  is  no  other  t*ourt  to  which  an  appeal 
would  lie.    Why  should  not  a  court  of  appeal,  of  equal 
dijiuity  with  the  supreme  courts  of  the  states,  be  et^ually 
competent  to  liear  decide  such  (piestion.s?     Such  a 

court  would  secure  to  a  d»  lendant  who  fears  prejudic<-.  all 
that  he  couid  obtain  in  the  courus  of  his  own  state,  viz.,  a 
fair  trial  by  an  impartial  tribunal,  and  a  review  by  a  court 
of  great  dignity,  whose  jurisdiction  is  solely  an  appellate 
one.  T!»ere  was  a  practical  objection  to  establishing:  one 
tiew  court,  that,  if  it  were  to  hold  its  sessions  in  Washiuiiton. 
there  would  be  the  loss  of  one  eonsj)icuous  merit  of  tlie 
Davis  bill — the  convenience  to  suitors.  A  single  court  of 
appCiUs  sitting  in  Washington  seemed  to  be  generally  repu- 
diated in  tlie  Saratoga  discussion.  But  there  seems  to  be 
no  reason  whv  such  a  court  miy;ht  not  hold  it^s  sessions  once 
a  year  in  each  of  the  four  «:reat  (livisiuUb  of  the  Union:  and 
if  de-sirable  to  increase  tli<'  number  of  pltiees  hereafter,  even 
this  could  be  done;  but  wherever  it  should  sit,  its  decisions 
would  be  tlio.se  of  a  single  undivided  court,  without  local  ^ 
prejudice,  for  it  would  recognisse  no  locality  save  the  whole 
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country.  It  would  not  bo  dosirablc.  liowcvor,  that  such  a 
court  should  finally  pass  u{>uu  any  (juestions  ni  federal  law; 
and  wherever  they  might  arisi .  the  isupronie  Court  should 
settle  them.  Such  a  court  miglit  be  a  court  of  final  appeal 
for  those  cases  brought  before  it,  but  for  the  constitutional 
objection  that  there  shall  be  "one  Supreme  Court;**  and 
(Ik  ic  must  he  a  ritilit  (»f  appeal,  hut  the  nion<  y  limit  may 
be  hxed  so  liiiili  :i-  practically  to  secure  the  advantag(3 
sought,  while  still  keeping  within  the  constitutional  ]»ro- 
vision.  A  bill  formulating  these  ideas  is  submitted,  with 
the  hope  that  it  may  be  found  to  embody  the  merits  of  the 
.  courts  of  appeal  su-m  sted  by  Mr.  Davis,  with  the  uniformity 
of  decision  preserved  by  Mr.  Mauninj^. 

There  remained  one  important  and  ^reat  benetit  secured 
by  the  Davis  bill  not  provided  for  by  either  of  the  foregoing 
suggestions:  the  review  of  district  and  circuit  court  judg- 
ments in  cases  under  $5,000  in  amount.  This  we  have 
soutrht  to  secure  by  the  addition  of  one  circuit  jud<rc  to  each 
rin  iiit,  wlio  can  share  the  UiIm.i-  of  tlie  [ires<*nt  .ju»l<j:e,  while 
time  will  be  secured  to  both  of  them  to  sit  with  the  ju.^tice 
of  the  Supreme  Court,  or  the  judge  of  a  neighboring  circuit 
court,  and  the  district  judge  as  the  circuit  court  in  banc^  in 
which  there  will  be  always  at  least  two  new  minds  to  con- 
sider the  rulings  of  a  tjiugle  jud^re. 

Kjcii.viti)  Vaix, 
'  Wm.  Henry  Kawle, 
Hbnry  Reed, 
Richard  M.  Cadwaladrr, 
J.  Edward  Carpenteu, 
Frank  P.  Prichard, 
N.  Dubois  Miller. 

CommiUee. 
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A  Hill  to  Kdabliish  a  (  ourt  of  AppeaU,  and  to  provide  additional 
Cirrnit  <  otirl  Judgfu. 

lif  it  niarted  tnj  fUf  Sciinfr  mid  Ilnii^r  of  RrpreitnUnliirii  of 
ihc  United  Siatcit  of  Aiiirrica  in  t'omircufi  assembled:  That  there 
shall  he  pstahlishcti  a  roiirt  to  l»e  <'alk'(l  the  Court  of  Appeals 
of  the  L'tiitcil  .suites,  whieh  shall  have  ap|>ellat<' jurisdiction, 
suhjoet  to  the  provisions  t)f  this  aet,  of  all  ca-^es  arising  in 
the  s<'veral  rireuit  i-onrts,  where  the  sole  ground  of  juris- 
diction of  the  said  circuit  court  was  that  the  controven^y 
was  iiiu-  U'twccii  «  ilizeiis  of  <Iitlcrcut  states,  or  between  t-iti- 
zens  of  the  same  state,  claiming  lands  under  grants  of  dif- 
ferent states,  or  ht-tw^'en  a  citi/.«'n  or  citizens  of  a  state  and 
a  corporation  organi/cd  under  the  laws  of  the  United  States, 
or  l>etweeii  «-itizens  of  a  state  ami  foreign  states",  citizens  or 
,'*ulijeets.  The  said  Court  of  ApjKJuls  shall  consist  «)f  one 
chief  justice  and  six  a-i.HM-iatc  ju-jfices,  to  be  jippointe<l  by 
the  rrcsidcut  of  the  I'nitcd  States,  any  five  of  whom  shall 
con<titutc  a  <|Uorum.  The  chief  justice,  or  in  his  al)soiiee 
the  justice  prc.scnt  who  is  senior  in  ottiee  shall  pn-side; 
betw»«n  justices  wIh»s«»  commissions  \m\v  the  .same  date,  the 
jireLtMlciice  shall  Ik*  determined  by  lot.  In  the  absence  of 
a  (juorum.  the  justice  or  justices  present  shall  adjourn  the 
conn  from  ilny  to  day  or  without  day. 

Ski  tion  That  -ui  ii  <'<Mnt  of  .\ppcjila  shall  Ik-  a  Court 
of  IJecoid,  >hiill  piescrilK.'  tlu"  form  .ind  device  of  its  sfal, 
and  ap|ioinl  a  clerk,  reimtvable  at  it-j  plea.sure,  to  whom  the 
clerk-  of  the  sevend  eireuil  eourls  -hall  act  a*  deputies,  and 
eai  li  d«'puty  so  appointed  shall,  in  c!u<e  of  the  death  or 
resignation  of  the  elerk.  act  as  clerk  for  his  own  circuit 
until  anotin  r  i  |<rk  -hall  be  appointed.  The  clerk  shall 
take  the  oath,  and  give  the  bond  with  sureties  prescribed 
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by  law  for  clerks  of  district  courts.  Proccs?*  f«lmll  run  in  the 
name  of  the  Court  of  Appeals  of  tht*  I  nitr^l  StntLs.  an«l  shall 
boar  tost  of  the  ohi«  I  ju.>.tice  thereof,  or  when  tluit  (»fiioo  is 
vacant,  of  tlie  ass>cK'iate  ju.stice  next  in  pm-odoiico,  and  shall 
be  under  the  seal  of  the  court,  and  signed  by  the  clerk 
thereof,  or  one  of  )iis  deputies. 

Se(  TH»N  .'i.  Tliat  tijo  jiiar.>hal  of  tlu'  district  in  whioli  the 
Court  t»f  Appeals  i-  lidd,  shall  attonil  its  sittinj^s  and  oxooute 
iU^  process  to  him  dnected,  and  under  the  direction  of  the 
Attorney  General  of  the  United  States,  and  with  hit*  aj)- 
proval,  provide  such  rooms  as  may  be  necessary,  and  pay  all 
incidental  expenses  of  said  court,  includin«:  crier,  bailiffs, 
and  messengers;  I^-ovidtd.  That  no  building  or  room  shall 
be  rented  or  leased  for  the  iim*  of  said  court  in  anv  citv 
whore  a  building  of  the  United  States  i.s  situatcvl  which  can 
be  conveniently  used  for  the  purpa^;  And  proirided  further , 
That  no  lease  of  any  building  or  rooms  for  this  purpose  shall 
be  valid  until  approved  by  the  Attorney  General ;  and  any 
such  lease  shall  Ix-  subject  to  be  lerniiiiattd  at  any  tiui^;  l<y 
the  Attorney  General  or  by  ('< digress;  And  provided  ffirthcr, 
That  the  marshal,  crier,  bailitis,  and  messengers  shall  be 
allowed  the  same  compensation  for  their  servii*es  n>spect- 
ively  as  are  now  allowed  for  similar  service's  in  the  circuits 
in  which  they  are  respectively  employed,  and  nhall  have  the 
like  remedies  for  cuileeting  tlie  same,  but  shall  not  receive 
pay  for  attending  more  than  one  court  the  sumo  day;  nor 
shall  the  maximum  compensation  of  the  marshal,  includ- 
ing all  his  fees  and  emoluments,  exceed  that  allowed  by 
existing  laws.  The  salary  of  the  clerk  shall  be  ^G,()00  per 
annum.. 

Sectiok  4  That  the  appellate  jurisdiction  of  said  court 
'  shall  be  exercised  on  writ  of  error  or  appeal,  as  the  nature 
21 
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uf  tlie  <'iisc  may  mjuin'.  No  !<iucli  apiK^nl  siiall  bo  taken  or 
writ  of  error  ituod  out  except  within  one  year  after  the  entry 
of  the  i>r(ler,  ^lifm'.  or  judgment  sought  to  be  reviewe<l: 

J*rorifif(f,  That  all  citations,  writs  ut  nror.  appeal  b(»ii<ls,  or 
utlier  jii<H  »  pajn  r>,  wliicli  uiKlcr  the  oxi>tiiiL!:  biws  of 

lliv  Lniti  <1  Stair-i  art'  netx^ssiiry  tojx'  signiHi  or  upi>ix»ve<l  by 
a  justice  ol  ihv  Suprem**  Court  «>r  a  jmlge  of  a  rireuit  court, 
in  order  Ut  make  ettivtual  an  aj))H{al  from  the  circuit  court 
to  the  Su|ir4»mc  Court  of  the  t'nitetl  Stat<t*,  may.  in  all 
\vrit-«  ut'  error  ui-  appeal  lakt  ii  to  tin*  (  oiirt  ot"  Appeal^  of 
the  l'nit»«l  Stairs  inuler  this  act.  he  *>ii;iieii  «)r  appi"\'  «l 
by  the  ju«l^e  of  the  rireuit  court  or  ihe  justict^  »>f  the 
Supreme  court  assigunl  thereto,  or  by  a  justice  <*f  the 
Court  of  Appeals,    Upon  such  writ  of  error  or  appeal  the 
court  shall  review  sitch  ordei.  jud^Miieut.  or  decree,  ami 
niav  allirm.  ni<wlity.  «>r  n  ver>e  the  ^.iiiu  .  or  may  make  stub 
order,  <ir  may  reii'h  i-  >ueli  judguiciii  or  ^ueli  decree  as  die 
circuit  *'Ourt  should  have  made  or  rendered,  or  may  order  a 
new  trial  or  other  proceinlings  to  be  had  in  that  court. 
Where,  uimiu  a  h<-aring  in  e<juity  in  a  circuit  court,  an  in- 
juiK'tion  shall  be  granted  or  continuwl  by  an  interlocutory 
urdt-r  nr  dt  rrt  <>.  in  a  <*ausr  in  whieh  an  appeal  from  a  final 
drercr  roulil  ht  laki'U  utidrr  the  p!"\  i-ioii-  "I  this  ad  lo  the 
C«airt  ol  Appeals,  un  apj)eal  may  be  taken  from  sueli  inter- 
locutory or<ler  or  <lecrec  gnu > ting  or  continuing  such  injunc- 
tion to  the  Court  of  Apjieals,  providinl  the  sante  ii»  taken 
within  thirty  <layr4  from  the  entry  of  such  order  or  d<*cmj. 
'I'hf  pi  Ml  r(  •!  ihLi-  in  ofhrr  re<pi*ets  in  the  <onrt  helow  shall 
not        slavrd  tluiini:  th«    p<!noenev  ul  siieh  appeal.     I  puu 

such  appeal,  ilie  Court  oi  .\pj»eals  mjiy  attirm,  modify,  or 
rev(*rse  such  i»nler  <»r  dccnt*,  and  shall  direct  such  proceed- 
ings t<»  be  had  in  the  court  below  as  the  justice  of  the  ca:!>e 
may  re<|uire.  The  said  court  shall  have  power  to  issue 
wriia  HI  t  rroi ,  mandamus,  stirt  jiivma^  luibnui  crjmti^  and  all 
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Other  writs  whicli  may  In-  iK-ccssarv  or  projK'r  t«>  tin-  vsov- 
uise  ol  Its  juri.»*dirtioii,  ami  agm';il>l<'  \a>  the  priiuiples  and 
usages  of  law  and  tlie  practice  of  the  circuit  courts  of  the 
United  Stati»??.  All  provistions  of  law  now  in  foruo,  pre- 
scribing the  ca.st»H  in  which  appeals  may  he  taken  or  writs 
of  t  rior  ^ue<l  out  for  the  review  hy  the  Supreme  Courl  of 
the  tiual  judurm  nt  or  <lecree  <<\'  llu;  eireuit  eoiirt  sliall,  i  x- 
cej)t  as  modilicd  hy  this  aet,  apply  to  an  appeal  taken  or  a 
writ  of  error  sued  out  under  thii«  section ;  and  the  manner 
of  taking  such  appeal  or  suing  out  such  writ  of  error,  or  of 
stayiiijr  i»roceediJigs  iu  the  inferior  court,  shall  l»e  governed 
hy  tlu  laws  now  in  t'orec  touehin<i  appeals  from  the  circuit 
eourt  to  the  Snpi  t  iiic  ( Vuu'l,  and  wri{>  of  error  from  the 
jSu[)reme  Court  to  the  circuit  t-oiirt  «tihjc<  t  to  the  provisions 
of  this  section  a.s  to  the  tiuie  of  taking  such  appeal  or  suing 
oiit  such  writ  of  error.  Tlie  t'ourt  of  Appeids  may  also 
establish  such  rules,  not  inconsistent  with  law  or  tlte  rules 
estahlished  hy  the  Supreme  Court,  as  it  may  deem  ncecs.-arv 
for  tlie  jtraetiee  of  twtid  court. 

Seitiox  o.  That  all  api>eals  and  writs  of  terror  taken, 
allowed,  or  sued  out  upon  or  from  any  ju<lgments  or  decrees 
of  the  circuit  eourt,  after  the  <lay  of  ,  1<S  , 

sliall  he  taken,  allo\U(l.  or  sued  out  under  and  arcordini; 
to  the  provisions  of  tliis  aet,  so  far  us  it  njoilihcs  the  ex- 
isting law.  and  not  otherwise. 

Section  (>.  That  a  session  of  the  said  Court  of  Appeals 
sliall  he  held  onc«'  in  each  yesir  in  each  of  the  followinu, 
(•ities.  viz.;  in  tlic  city  <»f  New  York,  in  the  city  of  New 
Orlean-.  in  the  <  ity  of  Clneai^o,  and  in  the  city  of  btm  Fran- 
cisco. Tlierc  shall  be  i]i  each  year  four  terms,  to  which  all 
writs  of  error  and  appetils  shall  be  returnable,  viz. :  the  first 
Mondays  of  January,  V]>ril,  Jidy,  and  October.   The  court 
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-Iijill   ijijMUt loll  IIm-  judiciiil  (Ji<fT-i<t-  of  tin-  I  nite*]  Sf;jt#-< 
iJilo  lour  diviHiuiis.  and  mny  Irooi  iihk-  to  time,  in  their 
diMcn*tion,  change  and  transfer  any  district  from  one  div]2«- 
ion  to  another.   ApiMials  and  writs  of  error  taken  in  ca.9es 
d(«('ided  in  <liKtrietH  cotn]Mising  t!ie  iintt  division  shall  be 
hi'unl  lit  N«*\v  York;  those  in  chx-  derided  in  thr  >ihoihI 
divisinn,  at  ("Iiirjiuo:  tho'^r  in  curves  (Iccidcd  in  th<,*  tliii'tl 
divi^•i'»n.  at  N\  w  ()rh:aa.H;  an(i  thoM-  in  cases  dei  idecl  in  ilic 
fourth  divlMion,  at  iSan  Fninciseo.    The  Court  of  Ap}ieals 
«hall.  <in  the       dav  of  18S  ,  intut  in  tlie  citv  of  New  York, 
and  nrjianiz*'  iind  make  HUeh  rules  for  the  holding:  of  sessions 
lor  lieaiin;!  case-  a>  shall  be  most  expedient  for  the  di^patcli 
of  hufiiuess  and  the  eon vi  jdon^-e  <d  suitors. 

Si:cTn>N  7.  That  the  deei^^ion  t)f  the  Court  of  Ap|H'als 
u)»on  quest iont*  i>f  faet,  nhall  in  all  eiiiies  be  final  and  con- 
<lnsiv('.  fxct'pt  aj»  utlierwi!<<»  provideil  in  this  se<*ticm:  the 
laels  to  he  found,  if  spr(  it  (|\u  >u  d  hy  either  jiaiiy.  but 

a  rt»view  upon  the  hiw  may  he  liad  upon  writ  of  error,  or 
apfHMil  in  tlie  uuniner  now  providetl  by  law  to  tin*  8u|m»me 
Court  of  the  Ihdted  States,  from  every  final  judgment  or 
deeree  of  the  C«»urt  of  Api>eals,  where  the  matter  in  i^ontro- 
versy  exetHnls  the  sum  or  value  of  ??Ju.tMM).  exelusive  of 
eosts.  oi  where  tli*'  adjudhaliou  involves  a  question  arising 
iu  the  progre.HS  of  the  muse  U]»ou  tlie  etmstnietiou  of  the 
Constitution*  or  the  (Huistruction  or  validity  of  a  treaty  or  a 
law  of  the  United  States:  but  in  the  last  mentioned  case  the 
Court  of  A  ppeals  shall  state  the  question  arising  u|>on  the 
eonstnu  tion  i>f  th(<  ( 'onstituti(»u.  or  the  eonsiruetir»n  or  the 
valui'iN  (.|  «iUi  li  treaty  i>r  law.  anil  sueh  tpie>iiun  c*nly  shall 
be  eertilied  to  aud  finally  de<  itled  by  the  Supreme -Court; 
and  it«i  deinsitm  thereon  shall  be  enforced  in  like  manner 
as  is  now  pn>vided  by  law  in  cases  where  a  question  is  oer- 
lilied  to  the  Supreme  Court,  upon  which  the  judgi^.-  of  a 
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Circuit  court  arc  dividtMl  iu  opinion.  .Sueii  writ  of  error  or 
appeal  shall  be  sued  «ut  or  takeo  within  oone  year  after  the 
entry  nf  judgment,  or  the  decree  stmght  to  be  reviewed. 
The  Supreme  Court  may  affirm,  modify,  or  reverse  the  judg- 
ment or  clwr»'«'  l>roujrlit  bofore  it  for  review,  or  may  direct  a 
jiidgmt'iil  or  di'iTfO  to  111'  r<  ii'lfn  «1.  or  -lu-h  furtlu  r  jirocoed- 
ings  tu  be  iia«i  u.s  the  juj-iiee  <>(  ilir  r;i-i  muy  rdiuiro.  The 
judgment  or  decree  sihall  be  reiuitie*!  to  the  proper  circuit 
court  to  be  enforced  according  to  law.  If,  within  a  year 
after  the  entry  of  the  judgment  or  the  decree  sought  to  be 
reversed,  any  party  shall  die,  the  penM>nal  repreemtative  or 
heir.  tlie  ea.<<>  may  rcfjuire,  muy,  within  one  year  next 
after  Uie  proof  of  the  will  or  ajipointment  of  the  suhninis- 
trator.  or  within  ow  ypar  next  after  the  death  of  lln  ;nices- 
tor,  in  the  ca-se  of  an  lien,  >ae  out  or  be  made  a  party  to  a 
writ  of  error,  or  take  an  app^I,  or  be  made  a  party  thereto, 
without  reviving  the  judgment  or  decree  in  the  court  in 
which  the  same  was  entered. 

Skctiiin  S.  Thil*  ill  all  f;i^c>-  iiof  iiivolvint;  a  <|nestion 
upon  the  conslruetion  ul  llie  t.unstituiion  uf  the  I'nited 
States,  or  the  oonstructiou  or  validity  of  a  treaty  or  a  law 
of  the  United  States,  a  writ  of  error  or  appeal  may  be  taken 
from  the  Supreme  Court  of  a  territory  to  the  Court  of  Ap- 
peals of  th<>  United  States  and  to  that  court  only.  Appeals 
taken  and  writ.s  of  error  sued  out  from  a  dcn-ree  or  a  judg- 
ment of  tJie  Supreme  Court  of  any  territory  l<»  the  Court  of 
Appeals  of  tile  United  States  sluill  be  heard  in  such  divisions 
as  sh^l  b«  previously  deisignatod  by  general  order  of  the 
said  Court  of  AppeaK 

SlIcnOMO.  That  any  defendant  in  a  suit  at  law  or  e<pjity 
in  any  eourtof  tlie  United  Stales  may  plead  or  except  to  the 
jurisdiction  of  the  court  at  the  ifume  time  that  he  pleads  or 
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answ«.'i-s  to  tlie  merits,  aiiul  if  said  plea  or  exception  ])e  over- 
ruled or  »ln'i<le«l  ajfuinst  hini,  he  shall  nevertheless  Ix*  en- 
titled to  ih-leiid  oil  tlu-  nierit8  as  if  said  plea  ha«l  not  l>een 
Died  or  said  exeeption  taken. 

SK<'riu\  1(1.  That  tln-re  shall  he  appointe<l  for  the  stiid 
Court  of  Appeals,  hv  th«'  l're.si<leiit  of  the  I'nitod  Stales,  b}' 
and  with  the  advice  and  eon.-^'nt  of  the  Senate,  one  chief 
ju'*ti«H'  and  .six  a.^ssociate  justice,'*,  wh">  shall  have  the  powers 
and  jurisdiction  and  sliall  ptTforin  the  duties  provided  for 
th«-ni  ill  this  a«  t.  The  <-hief  justice  shall  receive  a  sidarv  of 
^J.s..'ini  peraiunini.  and  each  of  the  justi<es  a  salary  of  $8,( MM) 
|H-r  a^nlunl.  They  sliall  hold  oHice  iliiriiii:  life  or  ^<K>d  be- 
havior, and  on  resi<rnation  shall  be  entitled  to  their  salaries 
under  the  conditions  pnivided  in  S'ction  714  of  the  RevisHMl 
Statuli-s. 

Sun'HtN  11.  That  any  judji«'  who,  in  pursuaiuv  of  the  |iro- 
visions  of  this  act,  shall  jittend  ihe  Court  of  .\ppeals  hehl  at 
any  plare  other  than  when-  he  resides,  shall,  upon  his  writ- 
ten (•erlitieate.  he  pairl  liy  lh«'  marshal  of  the  district  in 
whit  h  til*'  court  sliall  he  hclil.  hi>  rea.'^inahle  exitense.*!  for 
lravi-1  and  .ittendanec,  imt  to  excce«l  ten  dollars  per  day, 
aii'l  -ii<  li  payment  shall  he  allowed  the  iQar>«hal  in  tlie 
setili'Uii  iit  111  \\\<  ;n(riuiit-«  with  the  I'nited  States. 

Si:i  i  |i»N  I  J.  Tiiiil  all  writs  of  t  rinr  ami  appeals  now  i>eii«I- 
in^  in  the  Supreme  Court  of  the  Ciiited  Slates,  which,  hud 
this  a«*t  hi  fii  ill  fonr  at  tin-  time  when  such  writ.s  of  error 
or  ap|K-al>  wi  rr  i.ikcn.  woiiM  li,ivc  Ik  ch  taken  to  the  Court' 
'•I  Appeals  siiid  leti  to  fill'  Supreme  Court,  shall,  on  tlie 
application  ol'  loiinsi  l  lor  either  side,  or  when  reaehed  for 
heaiiiii.;  on  the  doi  ket  of  the  Supreme  Court,  he  transferred 
from  tin-  Siipivine  Court  to  the  Court  of  Appeal.s,  and  shall 
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Ije  assipfiied  for  hearing  in  whichovor  of  the  four  divisions 
Nlmll  l>e  dosi^n;ii«  <l  l.y  tlie  Court  of  A)>)h  ;i1s  in  acronlnnco 
with  it5  rulcJS,  and  shall  take  their  position  on  the  cuioiidar 
for  argument  in  the  order  in  which  they  shall  be  removed 
to  the  Court  of  Appeals. 

8K<TinN  V.].  That  tijere  shall  hi*  a[»|)oinl(Ml  for  oacli  judi- 
cial rircuit  of  tlio  Tniti'd  Stau>,  l»v  the  I'rtsidonl  of  the 
Unitc<l  States,  hv  and  with  the  advice  and  ('(inscnt  of  the 
Senate,  one  additional  circuit  judge,  who  shall  have  the 
same  powers  and  jurisdiction,  and  shall  |H'rform  the  same 
duties,  and  he  entitled  to  the  same  «*<»m|x»nsation  as  the 
circuit  jud*;e  appointed  under  e\i>iiiiii  hi\v>. 

Sj:<  Tin\  14.  That  when-  a  tinal  decree  or  judgment  is 
sought,  either  upon  hearing  in  equity  or  upon  the  adjudi- 
cation of  an  issue  of  law,  as  in  a  denmrrer  or  the  like,  and 
in  every  case  of  writ  of  error,  appeal,  exrepti(H),  motion, 
ruK',  <ti  <iili(  1-  proceeding  at  law  »)r  in  equity  designed,  as 
allowed  l'\  ixistiiig  law,  tn  ohtain  a  review  of  any  decree, 
judgnu  iit,  lifuiiiig,  or  mhng  of  any  judge  of  the  circuit  or 
of  the  district  courts  or  of  any  master,  auditor,  referee,  arbi- 
trator, commissioner,  or  other  perscm  exereiwng  judicial  or 
qumi  judi<Mal  functions,  the  circuit  court  (»f  every  ju<licial 
eireiut  of  the  I'nitrd  Slates  sliall  l>e  r(»iup.».-ed  of  the  justice 
of  tl J e  Supreme  (,'ourt  of  tlic  I  nilcd  States  assigned  to  such 
circuit,  tlie  two  circuit  jndgcs  thcrer»f,  and  the  district  judge 
in  whose  district  such  circuit  court  may  be  holding  its 
session.  The  quorum  of  such  circuit  court  shall  consist  of 
at  lea.st  thrte  nieinl»ers  thereof. 

Skctjon  15.  That  when,  becan>e  o{  <lisabililv.  oi-  for  anv 
other  reason,  any  one  or  more  of  the  judges  above  described 
shall  fail  to  attend  any  sitting  of  such  circuit  court,  his  or 
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their  plaoss  aball  be  supplied  by  one  or  more  circuit  judges 
belonging  to  the  circuits  acyacent  to  the  circuit  of  such  cir- 
cuit court,  who  shall  in  every  year  Be  designated  to  the 

numbor  of  four  or  more  for  thi.s  purpose,  and  in  a  certain 
order,  by  ilie  Supreme  Court  of  the  United  Sttite.^.  It  sliall 
be  the  duty  of  sueh  judp;e  or  judj^es  to  attend  such  circuit 
court  uj>on  being  notified  by  the  other  judges  of  the  latter 
court  of  the  necessity  of  their  presence  to  constitute  the 
quorum  required  by  this  act. 

Skction  U).  That  in  no  case,  ex«  (  {»t  nili  s  ior  new  trials  or 
motions  for  such  rulet^,  and  rules  U)  take  oif  nou-suitfi,  shall 
the  judge,  from  or  to  whose  decision  or  ruling  an  appeal, 
writ  of  error,  exception,  or  other  proceeding,  designed  to 
obtain  a  review  thereof,  han  been  taken,  participate  in  the 
decision  upon  such  appeal,  or  other  like  proctH^ding. 

Section  17.  That  all  acts  and  parts  of  acts  inconsistent 
herewith  are  hereby  repealed. 


A  Bill  to  amend  the  Act  of  Congrm  of  March  3,  1875,  eiUiUed 
**  An  Ad  to  determiive  ike  juriidiHion  of  CHrcuit  Oow/is  of 

the  IhiUtd  ISiaies,  and  to  repnlate  the  reuioval  of  cauMs  frnm 
state  courts  and  for  other  purposes"  and  to  repoil  .^xfiom 
G39  and  040  of  the  Eevised  iSUUtUUs  of  the  UnUed  StuLea. 

Be  it  enacted  by  the  Senate  and  House  of  Represeniaiim  of 
the  United  SfoteB  of  America  in  Crmffte^  as&embled :  That  the 

si'iond  -rclion  of  the  act  of  (  < Miuic-^.  t  iititl<'<1  ''An  Act  to 
determine  the  jurisdiction  of  circuit  courti^  of  the  luiled 
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States,  and  to  regulate  tlie  removul  of  cautics  from  stiiUj 
oourta,  and  for  other  ])uri>o8i«,*'  approved  March  3, 1875,  be 
and  the  aame  U  hereby  amended  m  tliat  the  same  shall  read 
as  follows: 

"Skctiox  "2.  Thiit  in  any  suit  of  a  rivil  nattiri',  at  1a\v  (<r 
in  equity,  now  pending  or  hereafter  brought  in  any  statt; 
ootirt,  when  the  matter  in  dispute  exceed^*,  exclusive  of  coste, 
the  sum  or  value  of  tSOO,  in  which  there  shall  be  a  em- 
troveny  between  dtissws  of  difTtikwt  states,  or  a  controversy 
between  citi/cus  <>f  the  flame  state,  claiming  htndi^  under 
gnmts  of  ilifft  rent  states;  or  ft  controversy  In'tWfen  a  r-itizen 
or  eitizens  «>f  a  state  and  a  ••orponUion  organi/*'*!  iiu'lri  iho 
lows  of  tlie  Unitiul  ytates;  or  u  controvei-sy  Ik  lwt'en  citizens 
of  a  state  and  foreign  i4ate»,  eitixens  or  subji  t  ts,  the  ddend- 
ant  or  any  oue  of  the  defendants  in  such  fontrovwsy  being 
an  alien  or  a  citizen  of  another  state  than  that  in  whieh  the 
suit  is  brought,  may  remove  said  suit  into  the  Circuit  Court 
of  t\w  United  Stntc<  for  f!n  [>rnj)pr  ilistrii-t :  and  wlvrc  th«» 
wutroversy  is  bctwet»ti  citizens  of  the  sjinic  state  clainung 
lands  under  gruutii  of  difl'ercul  sLiitvj*,  cither  party  may  re- 
move said  suit  into  the  Circuit  (?ourt  of  the  United  States 
Ibr  the  proper  district.  And  when,  in  any  suit  mentioned 
in  thif  s<H  tion.  there  shall  be  a  contri^versy  which  is  wholly 
lietween  citizens  of  diH'ercnl  states,  aiai  wliich  can  be  fully 
determined  as  between  flu ni.  then  eitlx  r  otic  or  mon^  of  the 
defendants  actually  nticrcsied  in  siicii  controversy  may  re- 
move said  suit  into  the  Circuit  Court  of  the  United  Stute« 
for  the  proper  district ;  Prwided,  That  before  or  at  the  time 
of  filing  the  petition  for  removal  in  any  of  the  above  caaes^ 
the  potitiwner  makes  and  files  in  said  state  court  an  afiidavit 
stilting  that  he  has  refi<nn  ^»  believe,  and  dues  believe,  that 
fr<tm  prejutlice  or  local  uitiucnee  he  will  not  be  able  to  ob- 
tain jiiistice  ill  such  stale  court/' 
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I^-mn(ie*i,  tliat  nothing  herein  contained  shall  attiH-t  any 
suit  almuly  removed  lo  a  Circuit  Court.of  the  United  States. 

Si:<Ti<»N  3.  That  sections  (WD  and  (>4(i  of  the  Hevised 
Statutes  of  the  United  States  be,  and  the  same  are  luTuby 
refM'aleil. 


OBITUARIES. 


ILLINOIS. 

THOMAS  llOVM-:. 

Thomas  Hoyne  wa*  born  in  New  York  ('ity,  Fehruary 

n.  ISIT.  He  was  a  .son  of  Iri>li  |»aiviits  who  lia<l  been 
0(jmjM'lli'<i  to  t'iiii«^rat<*  in  I  SI*),  in  <-nnsi'(|U('ncc'  of  lioiiljU* 
in  which  his  father  ha<l  hecome  involvrd  witli  tlx  ICnulisii 
govornment.  father  ditnl  in  and  his,  mother 

within  tho  following  year.  He  was  the  eUlest  of  wven 
children.  Thus  left  |MM)r  and  unfriended,  he  beeame  an 
aj*|»renti(e  to  a  nianulactnn  r  of  fancy  ii<>o«ls.  and  uuiked  in 
that  capacity  f<»r  four  yetn-^  lu  the  iiaantiine  he  jairsned 
his  stuilies.  and  in  LHi^."*  became  a  elerli  in  a  hir^v  joblanj; 
house.  He  soon  after  In-eanie  a  law  student  in  the  «*lRee 
of  Hon.  John  Brinkerh(»ff.  In  the  sumnier  of  l<s:J7  h<*  re- 
moved to  Chieauo.  at  the  instanee  of  Ills  friejjd  <»eoriro 
^hmieri'i',  wh<»  was  then  eh  rk  «>f  the  eireuit  eourt  ol  \vhi»  h 
he  allenvards  btrume  judge.  In  his  early  life  Mr.  Ihtyue 
t<»ok  an  active  part  in  literary  matters.  Soon  after  his 
removal  to  Chicago  he  taught  in  one  of  tlie  jmblie  seh<M>ls. 
He  (•eimpleted  his  lejjal  studies  in  the  «>ttiee  of  the  Hon, 
Joliu  V.  .Seannuuii,  and  was  admitted  to  prjjet ice  in  iho 
fall  nf  lS:;i»,  In  1^1*.^  la-  reinnved  tn  (lalena,  Illinois,  where 
he  pursued  the  |»raeti(c  of  the  law  for  two  years,  after  wliicli 
he  retumetl  to  Chicago,  where  he  continued  to  reside  until 
the  tinje  of  his  death.    In  1S47  he  was  ehn-ted  J*n»batt* 
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Judpu  of  Cook  County.  At  the  expiration  of  his  term  of 
office  he  fornK-d  a  partnei>'hip  witli  Murk  Skinner,  which 
continued  until  the  former  was  elected  Circuit  Judge  in 
1S.">I. 

Mr.  Iloyne  wa.**  a  Deniocnit  in  iM)Htie,s,  and  took  an  active 
intt-rest  in  [Militiral  alVairs.  It  may  be  truly  said  of  liim 
that  he  was  a  tln)riiuf:lily  honest,  hold,  an«l  unconipn)mi?iing 
j>olitician.  H»'  would  ntsist  what  he  Ijelieved  to  be  a  wronp 
in  his  own  parly,  as  <|uiekly  and  as  vijjorou.sly  as  he  would 
aKsail  what  he  re;iardiil  as  an  error  in  the  op|M»sinj^  orpui- 
izjilion.  He  adviK-ated  the  Mexican  War.  became  a  Free- 
soiliT  in  ls4S.  and  supjH)rled  Van  liuren  and  Adams  a.s  a 
pn-sidcntial  I'lertnr.  .Mr.  Hoyn«-  wa.*'  appointed  Cnited 
States  District  Attorn<'y  for  Illinois  by  President  Pierce  in 
l.S"»;>.  Ik'  was  a  warm  supporter  of  Juilj:*'  Douglas  until 
lH5»i.  whrn  he  opposed  the  great  Illinois  senator,  and 
.<npi>orte<l  thr  p<»licy  of  President  Buchanan.  In  lSo9, 
Mr.  Iloyne  wa.'*  made  Marshal  for  the  Northern  l)i.«*trirt  of 
Illinois,  and  in  ISdO  sup^-rintcndrd  the  taking  of  the  United 
States  ii-nsus  lor  the  Nortlu-rn  District  of  Illinois. 

Mr.  Ili'yn*'  was  one  of  the  founders  of  the  rniversity  of 
Chirago  in  ls.')7.  and  during  its  whole  existence  to  the  time 
I  if  hi-  <lt  ;itli  rendi'red  in  its  lu'liall  a  mo.st  inijMtrtant  and 
conspicuous  service.  Tin-  Iloyne  Profes.sorship  of  Inter- 
national and  Constitutional  l,aw  was  created  in  his  honor, 
and  he  reeeived  fr<nn  the  I'niversity  the  degree  of  Doctor 
of  Laws.  lie  also  made  liberal  pecuniary  contributions 
to  the  institution,  and  the  succe«?'  of  the  Chicago  A^ftro- 
noniical  Soiiety  connect<'d  with  it  was  largely  due  to  his 
|M'r.sonal  (>Horts.  Ilesilso  took  a  heading  part  in  establi.sh- 
ing  the  Chiiago  j'Vee  Ptiblic  Library,  and  was  al.*iO  «>ne  of 
the  originators  of  the  Chi«'ago  Par  .\,ss<X'iation. 

In  all  public  posiiiotis.  and  tliruughout  his  prol^-ssional 
and  his  private  lite,  Thomas  Iloyne  was  distinguished  by 
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iiKlejKJiulonei*  aiul  courajre,  vi>roi;ous  ability,  ami  zealous 

di'votinn  t(»  wliutcVfT  cause  lie  esi><iusi'<l.  a  knu  sense  of 
iioiiiM.  arnl  tm  a«r;nn.->ive  integrity.  In  his  jnotession  of  tlie 
law  he  heM  for  many  years  a  pruniinent  and  honorable 
'  pot<itioii.  His  bu>iinei«8  quaHficatioiiH  wore  exceptionally 
good,  and  he  managed  his  own  aifairs  and  the  intereBts 
oomniitted  to  his  charjje  with  marked  suce<»s8. 

iie  v\a.>  married  in  1.S40  to  I.eont>ra  M.  ni|»l<'.  (hiuirht^'r 
of  the  Jate  John  T.  'nMuple.  M.  D.  Seven  einl(hen  hlessetl 
this  union,  ot  u  hnm  the  elde>il,  Temple  iS.,  is  a  i>n»fessor  in 
Hahnemann  Medical  College,  and  the  .seiHind,  Thomas  M., 
a  member  of  his  father's  firm.  Thomas  Hovne  was  killed 
ill  a  railroad  accident  at  Carlton.  New  York,  Julv  27,  1883. 

The  Hmils  (if  this  sketeli  forbiii  fuilhei  detail.  W  ere  it 
not  so.  many  ikv^vs  mi«^ht  easily  he  lilled  with  luti^rosting 
incidents  and  characteristics  calculated  to  increase  our  re- 
spect for  the  man  and  the  profession  to  which  his  life  was 
chietiv  devoted, 

m. 


MARYLAND. 


LAWRENCE  L  CONK  AD, 

Lawrenci-  Lewis  Conra<l.  nf  I  Baltimore,  was  hnrn  in  IVss 
Christian.  Missi.s-~i|>pi,  and  (in^d  in  J iaiti more  County,  August 
7,  18»s;>,  in  the  forty-third  year  of  his  mit'-  lie  was  the  son 
of  the  late  Charles  M.  Conrad,  of  Louisiana,  Secretary  of 
War  under  President  Fillmore,  and  his  mother  was  a 
daughter  of  Lawrence  Lewis  and  ^rund-nicce  of  General 
George  Washington.  Tlie  deceased  wa-  a  graduate  of  the 
universities  of  Virgmia  and  Louisiana,  from  whii-h  latter 
•  institution  he  received  bis  degree  of  LLB.  At  the  be- 
ginning of  the  late  war  he  was  in  service  in  Virginia,  but 
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he  was  soon  onlereil  to  T^iiisiana,  when*  he  whs  assigned  to 
tho  Btiiff  of  IJent.  (tcneml  Uuckiier.  with  whom  hocontirme^l 

until  tlj«'  Wiir  t'liikMl.  Hr  ilicii  Ix'pm  the  [HMctii-e  (»t  his 
prott'fvsioii  ill  Ni'W  Oilcans,  hut  in  he  iiiovetl  tu  Halti- 

nion\  when*  he  s(»on  attaiiitHl  an  enviable  position  at  the 
bar.  He  was  a  man  of  ^reat  personal'  attractions,  of  high 
proft^ssional  and  literary  attainments,  of  indomitable  i-ourage 
an«l  |M  r^evcrancr.  jiinl  «(nninan(le<l  an<l  ilfr^orv('<l  the  I'ntiro 
c»>nli<h  nci'  u!  ii  hir^r  jukI  ra}>i«llv  incrrusin*;  rirrh-  nf  rlientji 
aiitl  trien<ls.  lie  lu  vt  r  In  Id  any  politieal  othee,  but  took  an 
aetive  interest  an«I  j>art  in  every  measure  for  the  j^ood  of  the 
oitv  and  state  where  he  had  ma<le  liis  home. 


MICHIGAN. 


DAVID  DAinvix  nnSHI'X 

]>.  |)ar\viii  llu«:ln's  was  hdrn  in  Camillns.  X.  l'\'l»ruarv 
1,  1<S2^J,  and  di<'«l  at  toand  Kajiids,  Mii-iiigaii,  July  \'2.  lN>;). 
lie  was  nf  \\ .  descent,  tlie  Ameriean  aneestor  having 
settled  at  K»st  Haven,  ('i>nn.»  in  1748.  His  fath(T,  Henry 
I1u^Ih»s,  removed  with  his  family  to  Katon  (bunty,  Mieh.,  in 
1S}(),  of  which  cnunty  he  was  made  deymty  clerk  in  1^11 
lie  ciilcrcd  rcLiularly  upnii  the  study  ol"  the  law  in  InI  L  was 
adniitte<l  Iodic  har  in  InM:  hccauK'  law  partner  of  Isaac 
K-  tiury,  at  Marshall.  Mieh.,  in  LS')!.  and  on  Mr.  (Jary  s 
<h'alh  in  isr>-|.  assoeiated  Mr.  Justin  D.  Wtillev  with  him, 
and  tlM'ir  fo-p«rttM'rship  eontinued  until  1S71.  By  this  time 
Mi.  IhiLihc-  had  Ih-cmiih-  the  leader  ol"  the  har  in  Western 
Mirhiiian.  an<i  \\a>  csIcchk-cI  nii.  o|  tin*  aol<'>t  an<l  nin>i  -ii  - 
(•(  --till  adviM  ato  in  the  Xorfhwest.  The  ( Jrand  Itapids  aud 
Indiana  IJailroad  (  ompany  invited  him  to  beeome  itsgi'neral 
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cQunnel,  and  he  rcniovoil  to  (traiu)  Hapids  for  t]ii>  ]>urp<isu, 
taking  with  him  Thomas  J.  O'lirioii  as  partner.  Soon  after- 
wards \fitcbell  J.  Siiiilcv  was  i\rfi\c.l  i!it<.  iliv  partiM  i -iiip, 
and  tho  tirm  ol*  liujxlies,  O'Hricii  .Siiiiloy  transactLil  a  lar^c 
and  very  successful  business  until  KSS2.  whvw  Mr.  O  jirien 
retired,  and  two  sons  of  Mr.  Hughus — D,  I>arwtn,  Jr.,  and 
Walter — were  admitted  t4>  a  share  in  tlie  business.  Bv  tlnV 
time  pn'fnonitions  of  what  pr<»ved  m  mortal  disease  nl  \]iv 
lifart  lia<l  Ikhmi  nliMi  vcd,  aii'l  iIm'  \»-{  ui<<lical  aid  was  n*- 
borti'd  to,  Imt  without  avail.  Mr.  Mu^lics  leavi«  a  widow 
anil  five  children,  having  lost  two  children  in  infancy. 

The  only  offices  lield  by  Mr.  Iltighi^  were  U.  S.  (Vmnnis- 
sioner  for  a  short  time,  Proseeutiup:  .\ttornev  for  four  years 
in  hi.-  rarly  jirai'ticc,  and  Mayor  of  IIk-  city  ol  Mar-h;ill  lor* 
nui'  term.  He  was  io  |M»iiti<  s  ji  I UMiiocrat.  and  iii>  I'aily, 
then  in  a  hopele.-^  minority,  H'veral  times  nuule  uso  of  liis 
name  as  a  candidate  for  im)K)rtant  «}ffices,  voting  for  him 
twice  for  Congress  and  twice  for  Justice  of  the  Su])reme 
Court:  hut  he  was  very  little  of  a  partisan,  and  stvmed  to 
havi'  litth'  or  no  desire  tor  i»in<  ial  honoiv  Ih^  wa<  ten(h're<l 
the  cinnrnand  ot  a  rc^^imenl  during  ih'  <'iwl  War,  but  de- 
cline d  it*,  though  he  gave  active  support  tt»  tlie  government 
at  all  times. 

The  true  fiehl  for  the  intellectual  activity  of  Mr.  Hugluvs 

was  no  doubt  the  bar.  lie  had  great  loLrieal  jxiwers.  <)ui<  k 
j»eree|>tions,  and  a  tine  eonmiand  ot*  huii^uaire;  In-  was  a;:iee- 
able  in  jx-rson  an<l  a<ldre<-;  h<-  liaii  :i  k<  (  n  seu.<e  of  riirht  and 
wrong, ami  that  candor  an<l  franknc.*ts  that  always  challengiKl 
and  secured  ihv  confi<lence  of  the  court  and  the  res|KM't  of 
opjK>uents.  His  addresses  were  chara<'tcrized  by  simplicity 
aii'l  <  ai  lu  ^tnt'^--.  and  were  •  (jually  |ioW(  rt'ul,  u  hella  r  direi  lcd 
to  t}>e  facts  ol  hi-^  oa>e  or  to  (lie  hiw. 

♦S4>me  lew  of  the  Ciiise^  with  wliieh  he  wa.s  connected  may 
l>e  mentioned,  b<H'aus(>  they  had  in  his  own  sttite  unusual 
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iiiilH>r(aii«'e.  <  )iic  of  tlu-st'  was  Thr  I'lupli'  rn.  Tlie  Towu- 
sliiji  lloanl  of  Salciii,  reporii'fl  in  liO  Mirli.  I.VJ.  The  rase 
involved  \hv  ntiistiditional  imwcr  of  tin-  iniiiii<'i|talilii-s  of 
th«' state-  to  loan  t\\viv  cn'flit  lo  railroads.  Tin'  to\vii-lii|i.  under 
k'^islativ*'  |K-niii."i>ioii,  liad  votcij  railroad  aid,  and  tlu'  lown- 
slii|>  i)oard  n'Aisod  to  olu'v  the  vot<'  uml  issiu*  bonds.  Mr. 
Unfiles  a|>pli«-d  to  the  Snprcna-  Court  for  a  niundanius,  and 
arjrued  llir  applimtion  with  ^reat  power,  but  was  ttnsuci'e.-ij*- 
fiil.  Tlie  court  held  the  le<:islation  unwarranted,  and  the  hiisi- 
ness  of  voting  aid  in  railroads  niMif  to  an  end.  ll  may  be 
mentioned,  however,  that  bonds  which  had  bi-en  previously 
issn4'd  and  sold  were  recoiinizi'd  mid  enforced,  aixl  with 
lhi»  outef)nie  Mr.  Hughes  wa>!  content.  Anotln-r  notable 
vn-i-  was  Stuart  rs.  Kidama/on.  n-porti"*!  in  oO  Mich.  (>!». 
The  caM-  involved  the  power  of  the  municipalities  to  pro- 
vide for  jjivin^  classical  education  in  the  public  sch<M)ls  of 
the  ^f^ate  which  iire  sup|H>rteil  by  taxnti(»n.  .Mr.  IIu^he!$ 
ap]iear4-d  for  iIm-  -cIiooU,  miil  ihe  favural>le  jud;:inent  secured 
has  bi-en  a  landmark  in  the  educational  history  of  the  state 
sine*'  its  rendition,  .\nother  case  worthy  of  mention  wa.s 
Newcomer  rn.  Vau  husi-n.  reported  in  4n  Mich.  !M>.  The 
Icttdinj:  4|Uestion  in  the  i-ase  was  whether  the  superintendent 
of  a  state  asylum  for  the  insane  wa.»  liable  for  false  iinpri.<- 
onment  lor  the  reception  and  detention,  in  ^<muI  faiith  and 
by  mere  error  in  jud;;uient.  of  a  [R-rsfm  eonnnitted  to  him 
by  relativj-s  ji>  insane,  but  who  proveil  not  to  be  so.  In  thi.* 
caiie.  unrorlunat<>ly,  tlu-  court  was  uiuible  to  agree  ui»<»n  a 
conehision.  Mr  Hul'Ik-  defemled  the  su|»erintendent  with 
great  fidelity  and  earnestness,  believijig  that  witliout  a  favor- 
able re<tdt  it  was  impo>.sible  to  give  either  him  or  the  asylum 

due  proteetion. 

Mr.  Hughes  wa.-  familial  with  the  mitural  history  of  the 
X<.>rthwest.  and  at  one  timi?  wrote  and  published  valuable 
papers  on  ornithology. 
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NEW  YORK. 

EDGAR  S.  VAX  WINKLE. 

Erlgar  S.  Van  Winkle,  a  non  of  Peter  Van  Winkle,  an  old 

New  York  nu  riliaiit*  ivw  lw»m  in  New  V<irk  City,  August 
■J,  ISIO.  His  iimtlitT  \va>  si  (laujilittT  nf  (u-iu'ral  Abraham 
(JfKlwiu.  of  New  .lersoy.  an  ofiin-r  iu  the  Revolutionary 
aruiy.  He  Hnirihtnl  liis  claK-^ieal  <tu<lii>  at  Nass^iu  Hall 
Academy  at  the  age  of  fourteen,  awl  thin  coinmonccd  the 
study  of  the  law  in  the  office  of  John  V.  JaekHcm,  an  emi- 
nent lawyer  and  gentleman  of  Newark.  Afti  r  pui-suini;  the 
.*tu<ly  of  the  law  for  several  vmr-  in  Newark,  Mr.  Van 
Winkle  removed  to  rlu*  city  of  New  Vnrk,  and  «-ntere(!  Ilie 
offirB  of  Williani  >lux^on.  V.-^i\..  wlio  \v:i^  then  an  •'niinent 
iiK'iniier  of  tiie  New  York  bar,  witii  whom  he  continued 
until  his  adiniwion  to  the  bar  in  1831. 

From  the  time  he  waa  admitted  to  the  bar  till  shortly 
before  hi-  (Icatli,  on  Dccemb^  'K  lS.s-_»,  a  period  of  over  fifty 
years.  Mr.  Van  Winkle  was  aetively  eiij>;aj.red  in  the  praetice 
of  his  profession  as  u  lawyer  in  his  !i:ilivi  city.  New  York. 
He  had  the  enure  eonfidenee  and  respeet  ol  all  his  clients, 
and  to  a  remarkable  de^jree  retained  their  patrona;re  for 
many  }  car8;  and  frequently,  upon  the  death  of  clients,  their 
children  became  hie  clients  in  their  parents*  placet*. 

No  lawyer  could  have  more  profouu'l  t.-jMi  t  I'm  tla' 
judieiiil  'iftice  than  wjus  posses.sed  by  Mr.  \'an  Winkle,  and 
it  may  <atc^y  be  sai<l  of  him  that  when  defeated  in  a  eau.se, 
he  wa*  never  known  tf)  exjiress  to  client,  friend,  or  to  any 
one,  any  disn^spect,  or  to  alter,  an  unkind  remark  iL;.'aiust  a 
judge  who  may  have  decided  against  him. 

One  reason  why  he  was  able  to  aecoraplish  so  much  in 
his  profession,  and  always  to  be  serene^  unruffled,  deliberate 
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aiid  ciaii  -miiuUHl,  was  that  he  lu  vn-  allowed  hiinsell  to  l»e 
unnecessarily  anxious  or  worried  alxjut  resultai,  but  believed 
that  when  he  had  rarefiilly  prepared  himself  for  the  trial  or 
argument  of  a  cause,  an<i  had  faithfully  and  to  the  l>est  of 

his  al»ilitv  j(r(s<'ntoil  his  <']ient's  interests  to  \\\v  coiirt  r 
jury.  hi>  (lui\  \vm<  in  a  ;i:i('at  nicasurr  <ii<ltMl,  an<i  tlif  r<- 
sponsiUility  for  tlie  rc'sult  to  U'  reac-IuMl  rested  U|K>n  the 
tribunal. 

It  ha.«t  been  well  said,  in  the  memorial  of  Mr.  Van  Winkle 
which  was  |»n'|iare<l  for  the  New  York  Bar  Association*  by 

his  intiinatt  litc-lon^^  friend.  Hon.  Uenjaniin  1).  8illi- 

inan.  "  It  is  not  r  xtra vacant  to  say  ot  him  that  he  was  a 

model  lawyer.     Ih*  had  a  reniurkable  career,  alike  in  its 
♦ 

duration  and  its  success.  His  close  attention  to  his  studies 
and  his  duties  was  soon  rewarded  by  a  large  clientage  and 
full  practit*c.    Early  and  always  an  nntirinLr  student,  he 

bet  aiiie  uiasti*i*  of  the  general  |»i  inciples  of  jnrisj)rud»  nee, 
and  especially  I'uniiliar  with  that  relating  to  trusts,  wills, 
real  t*state.  and  commercial  law.*' 

Endowed  by  nature  with  rartt  }K>wer  of  concentrated  and 
continuous  thought,  and  with  a  sedate  but  active  mind  and 
stroll*:  ^oo<l  sense,  he  <rave  to  every  case,  in  which  he  was 
i!n«:ai:e(l,  (»alunl  an<l  thomuixh  investij^ation  and  liioyglit. 
and  his  cool,  clear  eonclusions  and  judgment  had  as  nearly 
the  certainty  of  mathematics  as  {)ertutns  to  the  solution  of 
qui<stions  of  law.  Such  was  the  character  of  \\\^  mind  that, 
in  every  case  submitted  to  him,  he  souglit  for  the  intrinsic 
ri«;ht  rather  than  to  discover  whether.  l)eeanse  of  s<>me  par- 
ticular decision,  hi<  client  -  case  eonld  po.ssibly.  right  or 
'  wron^.  be  su.stained.  if  it  were  not  cleariy  tenable,  he  ad- 
vised,  and  in  most  i^ases  securedi  reasonable  and  proper 
adjustments  and  settlements.  Had  it  not  been^  as  it  was 
absolutely  with  him,  n  mattt^r  of  principle  to  take  this 
cuui*se,  it  would  have  been  wise  as  a  matter  oi  policy;  for 
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where  lie  did  proceed  with  litigati(»ii.  tliere  was  a  piesump- 
tioii  that  tho  right  was  on  tlie  side  he  advoeate<l,  and  courts 
and  juries  would  feel  that  it  had  tho  sanction  of  his  judg- 
ment and  convictions.   One  of  his  most  marked  traits  was 

his  iiii|>erturbal>le  e(H)Ine>s  and  self-pos'^essiijii.  Though 
quick  an<l  sensitive,  he  was  never  flurried,  and  his  even 
balance  and  judgment  were  never  more  conspicuous  than 
in  emergencies. 

No  man  in  the  piofession  had  a  more  affirmative  charac- 
ter for  truth,  int^irritv,  and  honor  (if  we  may  use  a  phrase  so 
taul»>l(»«iOUs),  or  iiad  niore  fully  ihe  iispeel  and  (onlidt  nee 
and  warm  personal  re«»urd  ul*  the  courts,  his  brethren  <»t  the 
bar,  and  of  thosi'  whose  interests  w^ere  intrusted  to  him. 
Invariably  dignific«l,  he  was  courteous  toward  all,  and  no- 
l)ody  could  \h>  otherwisi*  toward  him.  Such  was  his  |ierso»ml 
;in<l  piMlessioiial  standin;;,  thai  when  Daniel  Webster,  ><»nie 
forty  years  a«i<>,  (h'terrnined  to  reiiiovc  to  New  York  and 
practi.se  law  there,  Mr.  Van  \\  inkle  was  seleetr<l  as  his  a.**- 
sociate,  and  continueil  in  partnership  with  him  during  his 
residence  there,  and  until  public  affairs  called  him  to  a 
different  sphere. 

The  hijxh  rt  put«  of  ^f^  \  un  \Vinkl(»'s  offi(  <  uitraeted  to 
it  a>  students  many  youni:  gentlemen  preparin^^  for  tlic 
profe.<sion,  and  amon«;  its  graduates  are  numbers  since 
distinguishe«l  at  tlie  bar,  in  public  life,  and  as  men  of 
letters. 

Mr.  Van  Winkle  was  one  of  the  founders  and  the  first 

Vice-President  of  the  New  York  Bar  Association,  and,  as 
we  all  know,  one  of  its  most  valuable  members,  taking, 
until  his  health  liecanie  impaired,  an  active  and  import- 
ant ]>art  in  its  affairs  and  proceedings. 

As  a  companion  he  was  indeed  delightful,  and  as  a  friend, 
no  man  wji,s  ever  more  faithful  or  affectionate.  Intrinsic 
excellence  marked  every  phase  of  his  character.    He  was 


Digitized  by  Google 


AMKKKJAN  HAK  ASi*OCI ATIuN. 


not  a  man  of  profi^sions — a  surfiu-e  man — but  sincerity  and 

truth  wvvt'  tlu-  law  of  his  iiatiin'.  His  warni  aiul  honest 
Iieart  knew  no  ^niilc.  Wv  \\a>  genial.  ri  Hin'd.  ami  <  or<lial : 
abounded  in  wit  and  humor,  and  goodl'eilowship.  whih-  his 
stores  of  kn(>wle<l^e  were  so  rich  and  so  varie<l  that  his 
conversation  wa**  always  attractive  and  instructive. 

In  December.  1H78,  hi>«  health  vrave  way,  and  was  never 
fully  n^stoH'd.  thoujih  ht-  nlth'.  until  wiilnn  year 
pmreUin^  his  di-ath.  to  participate  in  tJie  l)usine?*s  ot"  liis. 
office.  During:  the  last  year  he  became  gradually  weaker, 
and  at  length,  without  pain  or  agitation,  surroundi'd  by  liis 
&niily  and  friends,  passed  gently  to  his  rest  8uch  had 
been  his  pure  and  useful  and  upi'i^ht  lite,  and  such  his 
religious  faiih,  that  he  5i|'|)ioached  the  j^rave  without  tear. 

lie  leaves  behind  hirn  the  leeord  of  his  well-spent  y*  nrs: 
his  ^(hkI  example  and  honored  name,  and  an  ever-abiding 
place  in  the  liearts  of  those  who  love  and  mourn  him. 


VIRGINIA. 


ROBERT  Ul  LJ), 

Rol>ert  Ould.  of  l*iehnit»nd.  Vir|;inia.  was  hm-n  in  (ieor^Lre- 
town,  1).  U,  January  M,  and  died  Deed n  (  r  1".  \SS2, 

He  was  liberally  educated  in  the  city  of  hi-  l»irih.  and  after- 
wards at  William  and  Mary  College,  in  Virginia,  where  he 
studied  law  under  Judge  Beverly  Tucker. 

Well  e<|ui|)pe<l  for  his  profe«<ion,  he  l)egan  its  practice  in 
Washin;^ton,  and  l»y  liis  industry  and  tuleut«  rose  rapidly  to 
a  high  position  at  tliat  bar. 

He  was  appointed  District  Attorney  by  Prudent  Bu- 
chanan, and  was  distinguished  for  skill  and  eloquence  as 
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a  proMi  Ulor ;  and  ^^ained  cxtraonlinai y  reputalioii  for  his 
signal  ability  in  the  conduct  of  the  Sickles  case,  in  which  he 
measured  swords  in  not  unequal  cx>nflict  with  the  late  8ecre- 
teLry  Stanton,  leading  counsel  for  the  defense. 

KUi  attachment  to  Virginia  was  equal  to  that  of  her  own 
sons;  and  when  that  state  sec-eded  in  18<>1,  he  reniovcd  to 
Richmond,  and  cast  his  lot  with  the  South  iu  the  im- 
pending strife. 

He  was  so  well  known,  even  at  that  day,  for  legal  learn- 
ing, and  in  the  branches  of  public  law,  which  constitute  the 
jurist,  that  he  was  appointed  by  tho  Presiderit  of  the  Con- 
fediiati'  states,  commissioner  for  the  exclmnge  of  prisoners. 
In  tlii«  position,  until  the  close  of  the  war,  he  conducted 
negotiutioiw  for  exchange  in  a  candid  and  manly  spirit,  and 
with  a  noble  consideration  for  the  claims  of  justice,  and  a 
tender  care  of  the  unfortunate  prisoners  on  both  sides.  And 
when  the  official  correspondence  is  published,  it  will  appear 
that  Robert  Ould  was  "clear  in  his  great  office"  of  all  re- 
sponsibility for  the  moiliility  and  suilerings  of  the  captives, 
Federal  and  Confederate. 

Judge  Ould  was  at  the  surrender  of  General  Lee,  and 
tendere<l  his  parole  to  General  Grant,  who  declined  it,  hold- 
ing an  agent  for  exchange  not  subject  to  capture.  Judge 
Ould  rettu'ned  to  Kichmcmd,  and  was  arrested  and  put  in 
close  confinement  bv  Mn]<  r  of  Sccretarv  Stanton.  A  mili- 
tary  commission  inquired  into  his  conduct,  in  his  absence, 
and  released  him  after  two  months'  confinement. 

Judge  Ould  remained  in  Richmond,  and  forming  a  part- 
nershi])  with  Major  Isaac  (  ariingt<^)n,  the  hrin  aitnicied  a 
large  and  lucrative  practice. 

From  1805  until  his  death,  he  stood  at  the  bar  of  Virginia 
**  if  not  first,  in  the  very  first  line."  He  had  the  success  which 
follows  learning,  eloquence,  and  zeal  in  the  profession,  and 
in  these  he  was  surpassed  by  none  of  his  great  competitors. 
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At  nwi  prtus,  in  cham*ery,  and  in  the  f-ourts  of  last  rcriurt, 
federal  and  .^tate,  he  eariu^l  and  won  the  lame  of  a  splen- 
did juri.-t  and  a  great  advocate. 

His  intellect  was  of  a  high  order.  He  was  m  acute  and 
tapid  in  his  analysis,  as  to  give  him  that  clear  perspicacity 
by  wliich^  through  the  intricate  laljyrinth  of  an  entangled 
problem,  he  discu.s.sed  the  real  |K>int  of  eontention.  When 
this  ])ivuial  i.-.-iK'  was  reached,  wiih  \v\>ndiuU!?  fertility  and 
rare  nkill  he  summoned  to  his  aid  all  that  industry  could 
extract  from  authority,  or  genius  and  profound  study  could 
educe  from  the  realms  of  reason,  philosophy,  and  imagina- 
tion. His  resources  seamed  inexlmu-stible.  His  logic  was 
eoinpart  ;  his  arranpi  nient  niethodieal  ;  Ins  tjenern li/ai  i<>!\s 
philo.sophie :  and  his  elotjnence  bold,  ardent,  and  ul  limes 
ationi'-'l  with  the  true  spirit  of  |X)etry 

In  debate,  his  analytic  power  enabled  him  to  detect 
quickly  the  fallacy  in  his  opponent's  argument;  and  he 
then  tt.s$ailed*it  with  all  the  weai)ons  of  logic,  wit,  humor, 
ami  invective. 

He  W4U:«-a  ^reat  worker.  mind, active  and  intpiisitivo, 

seemed  ever  fresh  and  to  ni^ed  no  re[>ose.  While  not  as  learned 
as  many  others,  he  knew  all  the  avenues  of  useful  investiga- 
tion; and  his  very  retentive  memory,  with  his  orderly  pro- 
cesses ol'  thon^ht,  kept  in  well-assMrled  forms  the -original 
and  a*(juired  stores  ot  hi-  profound  study  and  extensive 
^^;HilnL^  Thus,  in  every  case,  gathering  the  learning  of  the 
book.s,  h<'  combined  the  whole  array  of  his  marvellous 
powers  and  a<>(|uirements  with  concentrated  effect  to  sustain 
the  conclusions  he  soujyht  to  enforce. 

Tt  was  Well  said  of  liim  i>y  a  friend,  tiiat.  '"wiili  <uch 
attributes,  it  i<  ca-x  t<»  undcr>iand  tliat  .lud^e  Uuld  ulieii 
gained  cau.'^es  which  might  have  been  lost.  Mini  lost  fi  w  or 
none  that  he  ought  to  have  won."  And  a  distinguished 
Jmlge  has  sai<l,   It  wa.**  not  safe  for  a  jury,  or  even  an  appel- 
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late  court,  to  decide  a  case  fresh  from  the  iuflueiice  of  his 

powerful  lo^ic  and  burning  eloquence.'' 

But  he  was  candid,  fair,  an«i  bold  in  diseus.'^iun.  He 
bravoly  met  his  foe  in  oj^en  lield,  and  never  by  sublcrfuge 
or  evasion  shrank  from  the  full  force  of  his  opponent's 
argument  He  was  too  strong  to  ftuir  the  shock  uf  conflict, 
and  too  honorable  to  achieve  victory  1)\'  any  but  noble 
means. 

To  ilusf  111  I  ' iiiil  .:iti>  wi'je  >u])eradded  a  lilK  ial  na- 
ture; frank,  cordial,  and  dignilied  manners;  sincerity  and 
constancy  in  friendi^hip;  kindness  and  gentleness,  with 
which  no  arrogance  mingled,  to  his  associates  at  the  bar, 
and  a  r€«]>ectful  deference  to  the  court*  before  which  he 
ai)|>eared:  a  manly  and  iinim  >?ji\i'  im  v  and  t'o  ni:  ;t  nu-lo- 
diou.s  voice;  a  fervid,  nol  vchcnicHt,  uetiuu,  and  dauntless 
courage.  In  .social  intercourse  his  conversation  was  in- 
structive, while  enlivened  with  wit,  humor,  and  fancy.  His 
home  waM  the  seat  of  a  generous,  refined,  and  unostentatious 
hospitality. 

He  had  an  exiensivr  kiiowl(d«;e  ol  political  science. 
Trained  in  the  Virginia  s<houi,  he  held  with  tenaiMous 
consistency  the  constitutional  views  of  the  state  rights  de- 
mocracy; and  while  his  broad  mind  rccogni'/cd  their  modi- 
fication, JUS  re«|ujre<l  by  the  new  or»lcr  (»f  thinirs,  yet  he 
retaiiic*!  lh<»sc  canons  of  int<'f|irt'i;ition,  as  finidainenlal 
])rin<-iplcs  ni  his  faith,  which  guarded  Uh  r« i  \ .  d  authority 
of  the  stales  airainst  any  encroachments  by  the  delegated 
power  of  the  federal  government. 

He  had,  since  1870,  devoted  sjjc»eial  study,  with  extensive 
reading:;,  to  rhristiaii  theology.  His  acquisitions  in  this  fiehl 
"Were  very  reinarkahh^ :  and  a.-  a  -Indent,  and  teacher  of 
student.s,  of  tin*  l>ihle,  he  pive  mucli  of  time  and  labor,  in 
the  midst  of  his  busy  professional  life.  The  tt  <timony  of 
his  pastor,  the  Kev.  Dr.  H<»ge,  to  his  piety,  religious  work, 
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and  valuable  counflels  a?  an  elder  in  the  church,  shows  how 

possible  it  is  for  an  earnest  man  to  be  at  once  a  laborious 
lawyer  and  a  <lilig\ni  and  criticiil  Bible  student. 

His  la.'^t  ap(>earance  wa.s  in  presenting  to  tlie  Court  of 
Appeals  the  procetKlings  of  the  bar  upon  the  death  of  ita 
venerable  Pn'sident,  the  late  Judge  Moncure.  In  his  touch- 
ing eulo^',  clothed  in  an  eloquence  chaste  and  beautiful, 
and  rarely  e<|ualed.  ii]»oii  a  review  of  the  thirty  years  of  liis 
judieial  career,  he  said,  in  exuilant  tone,s:  "L<»t  us  tliniik 
Ciod  that  he  gave  to  the  eountry  such  a  patriot,  to  the  stale 
such  a  citi/xsn,  to  Uie  administration  of  the  law  such  a  magis^ 
trate,  and  to  those  that  loved  him  such  a  friend."  And  then, 
in  solcmti'and  almost  plaintive  tones,  never  to  be  forgotten, 
lie  closed  his  splendid  oration  with  these  projdietie  \vurtl>: 

'Tliou^b  a  seijior  to  all  of  us,  he  has  preceded  us  but 
a  little.  The  hearte  of  even  the  youngest  of  us  are  but 
'  mufHcd  drums,  beatiag  funeral  dii^ges  to  the  grave/  Even 
while  we  are  viewing  the  procession  of  the  dead,  the  order 
comes  for  us  t(^  fall  in.  .Vn<l  now  in  this  moment,  when 
I  am  speaking  I  la  lu.-«i  words  wliieli  i  will  ever  utter  in 
the  presence  of  this  <'ourt,  as  it  is  now  formed.  I  can  express 
no  better  hope  for  bench  and  bar  than  that,  when  our  sum- 
mons comes,  we  may  receive  and  welcome  it  as  did  our 
friend  and  chief 

The  cloijuent  touirue  is  still,  and  his  voi<f  i>  iiuslu'i]  for- 
(jver.  In  a  week  \iv  icicivetl  ami  welcomed  his  summons, 
and  ill  thi'  peace  of  God  entered,  as  his  friend  and  chief  had 
done,  upon  his  eternal  rest. 
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MEMORANDUM 

AS  TO  THE  TIME  AND  PLACE  OP  THE  NEXT  ANNUAL  MEETING. 


To  the  Execviive  CommitUe  of  the  Amefrican  Bar  AjmcUUion, 

Gentlemen, — In  obi  dience  to  your  directions,  I  sent  out 

a  circular  to  each  member,  as  lollows: 

Baltimore,  10  S^.,  1883. 

DiAK  Sir,— The  Executive  Oummittoe  of  the  American  Bar  Aasodation 
desire  your  opinion  aa  to  whether  the  ftiUire  meetings  of  the  Aaaocktkm 
shall  be  called  at  Saratofca,  as  heretofore,  or  at  different  places  in  dtflieirent 
sections  of  the  onuntiy,  fh>m  year  to  year.  WiU  yon  be  good  enough  to 
inform  me,  at  your  earliest  convenience,  which  policy  you  bdieve  would 
best  subserve  the  interests  of  the  AtModatioi^  I  endoee  you  two  slips 
— one  in  fitvor  of  continuing  at  Saratoga,  and  the  other  in  lavor  of  a 
change  of  policy,  and  will  tliank  you  to  return  one  of  them  to  me,  over 
your  signature,  within  the  |>resent  month. 

Am  ]>et\v(H>ii  Saratoga  and  ChiGag(»,  as  the  place  of  the  next  meeting^  * 
please  uidioutc,  aXio*,  wliich  you  prefer? 

Hie  time  ha8  been  fixed,  as  usual,  for  the  latter  part  of  August. 

Yourh.  truly, 

EDWARD  OTIS  HINKLKY,  iSecrtlary. 

hi  answer  thcn-to  1  liave  n*cuived  and  counted  .">n4  votes, 
resulting  as  follows; 

1.  For  Saratoga  in  1644.  of  whom,  however,     vote  for  a  change,    .  250 

2.  To  continue  at  Saratoga,  of  whom,  how^ever,  some  vote  for  a 

change,  and  aiKO  Home  for  Chicago.        ....  248 
S.  For  Chicago  in  1884   166 

4.  For  a  change,    ........  183 

5.  From  Sanitoga  in  1884,  .         .      *   .  ,250 
Deduct  those  who  vot^  for  change,    ....  29 

6.  For  either  Uliicago  in  1884,  or  for  a  eliangc,  or  for  both— that  is, 

combining  No«.  3  and  4  without  duplicating,  .221 

(34V) 
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A  few  do  not  vote  definitely. 
Forty-two  vote  specially,  scattering. 

l^oni  this  result  I  conclude  we  must  meet  at  Saratoga  in 
18S4,  since  the  vote  is  nearly  three  to  two  as  between  that 
place  and  Chicago. 

It  is  to  be  noted,  however,  that  as  only  221  vote  for 
Saratoga,  without  change,  and  the  same  number  vote  for 
either  Chicago  or  a  change,  the  balance  hangs  even. 
Respectfully  submitted, 

EDW  ARD  OTIlS  iliNKLEY. 

Note. — ^In  accosdance  with  the  above,  the  Executive 

Committee  have  decided  that  the  next  Annual  Meeting 

shall  be  held  at  8arato»ra  Springs,  New  York,  on  August 
20th,  21st,  and  :42d,  1564. 
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MEMORANDUM 


SUBJECTS  REFERRED  TO  tuMMlTTEES. 


Halation  of  John  M.  Thomas  with  reference  to  the 
preparation  of  summaries  of  the  judicial  systems  of  the 

respective  states. 

Itoferred  to  the  Committee  on  Judicial  Admiaisfcration 
and  Remedial  l^rocedure.  (See  page  42.) 

Report  from  the  Philadelphia  Law  Association,  relating 
to  delays  in  the  Supreme  Court  of  the  United  States. 

Keferred  to  same  committee.  (iSee  page  72.) 

Vaim'  read  by  Seymour  D.  Thompson,  on  ''Abuses  of 
the  Writ  of  Habeas  Corpus." 

Referred  to  the  Committee  on  Jurisprudence  and  Law 
Reform.  (See  j)age  73.) 
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WcdncHday,  Avgud  2H,  lO.IH)  A,  M. 

Luke  P.  Poland,  of  Vermont,  Chairman  of  the  Executive 
Committee,  called  the  meeting  to  order,  and  said : 

Tlie  first  business  of  this  first  sos«ion  of  our  Sevcntli  An- 
nual Mooting,  will  Vie  the  Annual  AtUhca^  by  the  I'jwsidcnt 
of  the  Association.  1  have  the  pleasure  of  presenting  to  you 
Cortlandt  Parker,  of  New  Jersey,  President  of  the  Associa- 
tion. 

The  President  tlieii  delivered  his  Annual  Address,  {ike 
Appeiuiu,) 

Upon  the  conclusion  of  the  Address,  the  President  said : 
The  first  husiness  in  order  is  the  nomination  and  election 

of  members. 

« 

Luke  P.  Poland,  on  behalf  of  the  General  Council,  pre- 
sented several  names  for  membership,  all  of  whom  were  duly 
elected. 

{See  List  of  McmbwH  Elected,  at  the  aid  of  the  Minutes  of 
Proceed  uigs.) 

The  President : 

The  next  business  in  order  is  the  election  of  the  General 

Council. 
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Ai'Wv  a  recess  uf  Htteen  minuios  the  names  of  the  states 
Mere  called  by  the  Secretary,  aud  tlie  (jieueral  Council  wa^ 
elected. 

{See  List-  of  Officers  hi  the  Appendix.) 

The  Secretary  then  read  his  Report,  as  follows : 

'J1ie  liUiaLxji  nieniliers  on  tlie  roll  in  t lie  year  before  last 
was  oSl.  In  the  .Sixth  Ainnuil  Report  arc  the  names  of 
<i;iO  nioinbers,  being  a  gain  of  55. 

There  are  three  states  unrepresented ;  Colorado,  Nevada, 
and  California. 

In  the  work  of  last  year,  several  subjects  were  referred  to 
coninjittces.  as  f()ll(»\v>:  1-t,  A  resolution  <>f  .Inlin  M.  Thomas, 
with  relV  renee  to  tiio  prepuratiou  of  sunimarn  s  of  the  ju<licial 
systems  of  the  re>ij>eetive  states,  was  referred  to  the  Committee 
on  Judicial  Administration  and  Remedial  Pro(?edure;  2d, 
the  report  of  the  Committee  of  the  Philadelphia  I^w  As«)ci- 
ation  relatin^r  to  di'lays  in  the  Sii)nenie  Court  of  the  United 
States,  was  refent'<l  to  ilie  >.inie  ( 'oniniittt'c  ;  ."m1.  tlu'  pnper 
re^id  by  Seymour  1>.  Tiiompson  on  Abu-es  of  the  \V  ru  of 
Halxus  Corpus,  was  referred  to  the  Committee  on  Juris- 
prudence an<l  Law*  Iveform. 

To  the  Executive  i-ommittee  was  referr<»d  the  question  of 

the  j(l;ice  of  nirelilii:  t'«>r  \\u<  year,  aiui  llial  rohiialltee 
direi  ieil  nu  to  send  out  cin  uhn-s,  t<>  tukv  a  vole  of  the  mem- 
bers of  tire  Association  on  tiuu  >ubi(  ri.  A  iiienioran<lum  of 
tho.«e  votes  appears  on  page  84U  of  tlie  last  Annual  Report. 
Without  rea<Ung  it,  I  will  simply  state  that  the  result  of  the 
wlioh'  is  an  exact  balance  between  this  place  and  any  other; 
iliat  i-  In  iliai  "J'Jl  Voted  for  ."^aiato^a.  without  change, 
ami  the  same  number  of  votes  jirecisuly  were  ft)r  either 
Chi<'ago  or  a  change.  '1  lie  balance  hangs  even,  so  that  the 
Executive  (*otumitfce  ha<l  no  other  duty  to  perform  than  to 
.•^elecl  Saratoga  as  a  pla<^*  of  meeting  until  they  should 
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have  a  better  opportunity  of  ascertaining  the  will  of  mem- 
bers of  this  Association. 

A  great  many  apjilications  are  made  to  me  on  tlie  subject 
of  niomlH'rshljK  As  wo  liavo  a  roii>t itutioii.  1  luiitDiinly 
refer  all  members  to  that.  I  have  nothiiiii  l<)  da  with  that 
question,  but  1  may  be  pardoned  for  reading  the  article  and 
asking  members  to  attend  particularly  to  it^  since  some 
questions  occasionally  arise  on  that  point.  Article  IV. 
of  the  Constitution  reads  ns  follows:  (Roads  siimc.)  Gentle- 
men who  wish  to  Ti(iiniii;iic  iiii-uibt  i?>  will  j»ltase  write  llie 
names  on  a  piece  ol  j)api'r,  and  procure  tlie  signatureis  of  the 
Loc;al  Council,  and  hand  them  to  the  Chairman  of  the 
General  Council. 

A  by-law  was  adopted  last  year  in  regard  to  the  duties  of 
the  secretary  and  the  chairman  of  the  Executive  Commitlee, 
priA  iilini^  for  an  .in ;in<2:em(!nt  by  a  sy-trm  nf  exchanges  of 
our  Ihmmdiom  wiiii  other  Bar  Assoeiutiuiis.  The  Chair- 
man of  the  Committee  has  had  some  commuiiications  with 
the  Smithsonian  Institute,  and  we  ho])e  to  accomplish  that 
object. 

I  have  onlv  to  reler  to  mv  duties  as  one  of  the  ()l»ituarv 
Connnittee,  an<l  will  particularly  rc«jue'^t  the  X'ice-President 
for  each  State  to  allbrd  me  proper  materials  f<»r  printing; 
suitable  notices  fur  any  of  our  members  who  have  died 
during  the  last  year. 

On  motion  of  Judaic  Toian*!,  the  rei»ort  ol  the  bceretary 
was  accepted. 

The  I'resiilent  said  : 

The  next  busnKss  in  order  is  the  ri'[>ort  of  the  Executive 
Committee. 

Luke  P.  I'oland,  of  V'ernjont: 

I  think  it  has  never  been  n  ([uii  i  1  tliat  any  formal  rejtort 
should  be  made  by  the  i'^xeeutive  Couunittee.    The  active 
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Iraiisjictioiis  aiv  pretty  mueli  eiiilnacrd  in  the  report  of  the 
Secretary  ami  tlie  Treasurer,  and  what  we  do  and  agree  upon 
is  develo|HHl  in  tiie  programme  that  you  have  before  you. 
The  various  proa^ses  and  modes  by  which  we  arrive  at 
certain  ends  would  not  be  interesting  to  hear. 

Tlio.  President  annuunced  the  ap[>omtnient  of  the  Com- 
mittee on  Tublications,  viz.:  Alexander  K.  Lawton,  of 
Georgia;  Francis  Rawle,  of  Pennsylvania;  Andrew  Allison/ 
of  Tennessee;  Charles  A.  Penbody,  of  New  York;  and  Gar- 
ret 1).  \V.  VnMun,  of  New  Jersey. 

.Skipwitli  Wilmer,  of  Maryland,  moved  that  so  much  of 
the  President's  address  as  referred  to  a  change  in  the  form 
of  our  discussions  at  subsequent  meetings  be  referred  to  the 

Kxeeutivo  romniitlee,  with  the  request  that  they  ineorjfo- 
rate  in  the  i»ro<:raninie  for  ilie  nixt  annual  meeting  the 
plan  sugge^^ied  by  tlie  President. 

After  brief  debate,  Mr.  Wilmer  modified  his  motion  so  as 

to  read  thus:  That  tlie  Exei*utive  Committee  be  rerj nested 
to  e(»n<i(K'r  whether  the  reeomnHMuiations  of  tlie  President 
cannot  be  prulitabiy  iucor[K>rated  in  the  progrannne  for  ihe 
Annual  Meeting  of  next  year. 

The  matter  was  then,  on  motion,  (lostponed  until  Thurs- 
day nioi-ninii. 

Luke  i\  Poland,  Chairman  of  the  Executive  Committee: 
Before  we  adjourn,  it  is  necessary  that  a  committee  should 
be  a|»|»ointed  to  audit  the  Treasurer's  accounts,  and  I  would 

name  Mr.  \\  iuLT,  of  Vennontj  and  Mr.  Knott,  of  Maryiaiid. 

( h\  motion,  the  Association  then  adjourned  until  6  o'clock 
P.  M. 

*  Ml.  Alli'^  ti,  KM-l  A  ).;i|-«T  at  this  iiu't'tin;,',  ^Ict-liiied  t«>  .ii.t  on 

<  iiiiiiiitN',' ;  aii'l  tiif  I'lvoitK'iil  iiltcrward.s  appuiuted  II.  C.  Seuiple,  of 

A Misia.  in  hi-  [thu 


Digitized  by  Google 


9 


Wednetdaif  Evening,  8  o'doek. 

Luke  P.  Poland,  Chairman  of  the  Goiiefal  Council,  re* 
ported  that  the  Council  recommended  for  admission  certain 
poi>oi)s  as  members  of  the  Association,  who  were  duly 

«ierte«l. 

{See  Lint  of  Member*  Elected,  al  the  end  qf  the  Minutee  of 

Tho  Pre>i(li'i.J  : 

TIh-  next  Imsiiu'.-s  in  tinh  r  is  .i  ikiik  v  In-  Amlrow  Aili>i»n, 
of  Xaslivillc,  TeuucjJH-'c,  uu  "  Tht'  Ki-w,*  and  I'robable  Dcclino 
of  Private  Corporations  in  America." 

Mr.  Allison  then  read  his  paper.   kS«  <     7  v/du:.) 

The  President  sa.\d : 

The  second  paper  of  the  evening  will  now  be  road  by 
Alexander  Porter  Morse,  of  Washington,  on  "  The  OitiKeu  in 
Belation  to  tho  State." 

Mr.  Morse  then  read  his  paper. 

The  I'lT'T^idenl  said  : 

Tlic  iit  xt  !»u-=!{if'~>^  in  onli-r,  uccdnliu^  to  tlu'  prograninir — 
poriiiissible  at  k>a-l — 'is  a  di-ctisston  n|Kin  the  ^iibjocf'*  of  the 
Itapers  read.  The  nn-cting  is  opyn,  umler  this,  for  any  dis- 
eiissioti  that  may  aris«'. 

Janieai  ().  13r<*adhfad,  uf  .Mi.-..»ouii,  j^iid  ; 

I  think  it  rather  too  late  and  ratlier  too  warm  to  discuss 
nny  questions  arising  from  the  very  inteifsiling  pai>cre  that 
we  have  lieani,  and  1  move,  thcreron*,  Ihiit  wc  adjourn.  I 
suppoi*u  the  discu8»)ion  can  be  taken  \\\%  at  an^'  other  time. 

Simon  Sterne,  of  New  York,  soeundvd  the  motion. 

The  iVesident  siid  : 

Ttie  hour  for  meeting  to-morrow  morning  will  bu  ten 
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o'clock.  1  urn  couipclk'd  to  stulc  to  the  Associatiou  that  I 
am  summoned,  on  a  matter  from  which  I  cannot  get  away, 
to  tlie  City  of  New  York  to-morrow,  and  that  the  duties  of 

tlie  Presideiun'  to-iiK>rrow  will  he  p«'rf(»rine<l  hv  inu'  of  the 
\'iei'  Prt'sideiitj^,  who  will  he  called  to  t,ake  luy  place.  I  hope 
t<»  jcHun   however,  and  to  be  viriUi  the  Association  again 

on  Kritky  morning. 

Tliu  Assoc:i]itiou  theu  udjourned. 


Thursdmj  momivf/,  AuijuM  21. 

Luke  r.  Pohiml,  t)t  Vermont,  called  the  meeting  to  order 
at  1  ().:{(•  o'l  loek.  atid  .sii<l : 

Kufus  King,  Vice  President  for  the  fcitute  of  Ohio,  will 
preside  to-day  in  the  alwence  of  the  President^  Mr.  Parker. 

Mr.  King  took  the  chair,  and  said : 

Before  proceeding  with  our  r^lar  programme,  there  is 
some  routine  business  which  the  Executive  Committee 
dciiire  to  lay  before  the  Association. 

Luke  P.  P..lan«I : 

Mr.  ('hairtiiiui,  tile  ( ienerul  CVmn' il  n-eoinnieiid  certain 
gentleiiun  for  a<!inis.<i<»n  to  mfiiihor>lii]>  in  fin  .\ss<">ciation. 
The  niinies  having  het  ii  read  they  were  ail  duly  elected. 
{Sn  l/iM  of  Membert  Eled^,  <U  the  end     tite  JlTintito.) 

The  C  hainimii  slid  : 

The  regular  ]>roccdure  in  the  order  of  our  buHiness  tltia 
morning  is  the  Annual  Address,  to  be  dcUvered  by  the 
Honorable  John  F.  DiUnn,  of  New  York.  It  i.«  quit*? 
iiiiiu  (»><ary,  ;^fntlenieii,  that  1  should  oiler  any  preface  for 
JudL^e  Dillon.    1  have  tlx-  honor  of  pn-.senling  him. 

Mr.  l>illoii  thuii  tlelivereil  the  Atinuul  Address,   iike  Ap- 
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Ignatius  C.  Grubb,  <*t  Di'lawaic; 

I  would  iaov«,  «ir,  that  the  heartiest  thanks  of  thw  Aaioei- 
aftion  be  tmdered  to  Judge  Dillon  for  his  valuable  and  meet 
eloquent  address  this  day  delivered. 

S.  O.  Griswold,  ofOhio: 

That  motion  i»  not'  in  order.  There  ie  a  provision  in  tlie 
Constitution  against  any  such  vote. 

Luke  P.  Poland : 

The  motion  that  is  made  is  one  that  we  should  all  be  most 
happy  tn  vote  for.    It  lui.s  never  happened,  but  it  might 

hapixMi  to  u>  tliat  \vf  •^IimhIi!  in-  ;i-kt  tl  to  pri«  <\]i-\]  n  re-^olu- 
tioii  as  tliat.  wliit  li  mijiiil  oe  <iisia.-*leiul  losonie  of  us,  and  no 
we  have  a  provision  in  our  Constitution  against  it. 

B.  A.  Willis,  of  New  York  : 

I  desir(>  to  sul'Uiil  a  inoti<»n  vvhieh  I  think  is  in  order,  and 
it  is  thi8;  That  the  valuable  nuggestions  contained  in  the 
address  of  Judge  Dillon  ret-eivc  the  vomroendation  of  this 
bodv. 

8.  O.  Griswold,  of  Ohio : 

Is  that  not  a  distinction  without  a  dilforonce? 

B.  A.  Willies,  ul"  New  York  : 

I  press  my  motion,  and  I  a/^k  that  it  bo  carried  by  unani- 
mous consent. 

The  motion  of  Mr.  Willis  wa.s  adopted. 

i'lie  Secretary : 

It  is  usual  at  this  time  to  unnounoe  the  names  of  visiting; 
ddegates  from  different  state  oi^anizations. 

Fi  tn  Geoiigia — Henry  Jackson,  Thomas  J.  Simmons,  R. 

F.  Lyon. 

Fn»m  Teimessoe — J.  M.  Dickin.son,  J.  C,  Bradford,  M.  M. 
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From  MifNsouri — Henry  llitclicock,  Charles  L.  Davison, 
Edward  K.  Turner. 

From  the  District  of  Columbia — Henry  Wise  Gamett, 
Alexander  Porter  Morse^  F.  P.  Cuppy. 

From  Texas— Uicliard  J.  W  alker. 

Tlio  (  .'hainiiuii : 

Tlie  report  of  the  Committee  on  Jurisprudence  and  Law 
Keform  is  now  in  order. 

Wm.  Allen  Butler,  of  New  York,  Chairman  of  that  com- 
mit t«M\  said : 

J)iuiii^  tilt'  past  year  we  have  foiiiiiiucd  uur  ellort^s  in 
regard  to  th*-  {tMssa^e  of  the  two  acts  wlii'  h  were  approved 
by  the  Association,  relating  to  the  acknowledgment  of  deeds, 
and  to  divorce.   The  acts  as  recommended  by  the  Associa- 
tion have  been,  throii^Ii  the  medium  of  the  Local  Councils, 
coiiiinuuiraU'd  to  llu  legislatures  ot  r\<'i-y  '^tate  represeiite<l 
in  the  AsMJeiiiiion ;  and.  as  reported  last  year,  Misisouri 
pas.sed  the  act  in  relation  to  divorce,  precisely  as  recom- 
mended by  the  Association.   Minnesota  passed  tlie  act  in  I 
relation  to  the  acknowledgment  of  deeds.   Various  statutes  : 
liave  heoii  passed  in  the  state*  in  refcren<'e  to  aekno\vh'd«T.  ' 
nieiii^)  <»i  dee<ls.  >iiiij»lity iii^i;  tli<    iiiethuds,  M<me  ol"  wlih  n.  I 
think,  have  be»  ii  aided  l»y  tlie  action  of  the  Association. 
Owing  to  the  faet  mentioned  by  the  Prestidcnt  yesterday,  ^ 
that  in  so  many  of  the  states  the  legislatures  have  not  been  ^ 
in  ^4(*ssion  this  year,  we  are  not  able  to  make  a  full  report,  ^ 
but  shall  liojM'  to  do  so  at  the  next  Annual  Meetiui:.  Mean- 
tinx-  \vc  have  juit  oin>tlv<'s  in  e<»niniunieation  witli  the 
legi.shit  I  UTS  ot  ev(rv  state  represented  in  the  Association  to 
accomplish  the  end  pn>posed. 

At  the  last  meeting  a  pa[)er  was  read  by  Judge  Thom[)son, 
on  the  abu.se  of  the  writ  of  W)eflw  corpm.  That  will  be 
foiiml  at  ])a;;r  -  hi  of  the  Report  of  hist  year,    i  iiai  paper 
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was  referred  to  the  Committee  on  Jurisprudence  and  Law 
'  Reform.  The  committee  have  considered  the  subject,  and, 
for  the  convenience  of  the  Association,  tlieir  report  lias  been 
printed,  and  is  on  the  table  for  distribution.  T  do  not  pro- 
pose, as  tlie  report  is  in  print,  to  trouble  the  Association 
with  reading  it  entirely,  but  it  may  be  convenient  that  I 
should  call  the  attention  of  the  Association  to  the  leading 
points.  Judge  Tiiom))»on  pointed  out  four  classes  of  the  # 
abuses  of  the  writ  of  ha/xas  corpns,  as  follows  : 

1.  The  federal  ( (•ui  t>  have  sou^ljt  to  control  the  exercisie 
of  certain  important  functions  of  the  federal  executive. 

2.  State  courts  have  attempted  to  subject  the  executive 
department  of  their  own  state  to  judicial  control. 

3.  State  courts  have  attempted  to  interfere  with  functions 
of  the  federal  executive. 

I.  federal  courts  and  state  courts  have  "attacked  each 
other's  processes  and  opened  each  other^s  prisons." 

As  these  abu.ses  consist  in  the  improper  exercise  of  judicial 
powers,  it  is  obvious  that  there  are  but  two  remedies  which 
can  be  applied. 

I.  That  the  Courts  theui-^clvc^.  shi»uld  he  hrouirht  to  reroir- 
nize  the  existence  of  the  abuses,  and  should  vuluntiirily 
recede  from  the  positions  which  have  led  to  them ;  and 

II.  Legi»«lation — ^lK>th  fe<leral  an<l  state. 

We  submit  that  the  most  important  elnss  of  caso^  in  which 
the  interfercn<(^  of  the  fedi'ral  courts  has  arisen,  embraces 
those  arisiuf;  under  tlie  extra«lition  treaties. 

Tlie  scheme  of  extradition,  as  express^  d  in  the  provisions 
of  the  act  of  Con^jress  of  August  12,  1.S48,  contemplates 
(briefly)  four  stages  in  the  process,  viz.,  the  issuing  of  the 
warrant  bv  the  judLre  or  ccimmissioner,  the  lioariuir  before 
such  jud.i{e  or  coiuiiiissioner,  the  return  of  ilie  testimony  to 
the  stale  dei>artmeut,  and  the  order  for  the  surrender  of  the 
prisoner  by  the  secretary  of  state. 
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Over  this  sclienie  or  iiietl»o<i  ol'  procedure  the  lederal 
courts  have  asserted  a  supen'isorv  {>o\ver;  and  i\s  this  ex- 
ercise of  judicial  power  has  resulted  in  certain  abuses,  the 
question  is  whether  the  power  should  be  completely  taken 
away,  or  whether  its  exercise  should  merely  be  circum- 
scribed. 

To  aUoiisli  entirely  the  supervisory  power  on  the  part  of 
•  the  federal  courts  over  proceedings  for  extradition  would 
seem  to  be  going  too  far. 

And  the  reasons  are  given  for  that  proposition. 

The  phin  which  su<r«;ests  itself  to  your  committee  is  that 
an  appeal  inmi  tlie  decision  of  tlie  cujiiuiissioner,  if  adverse 
to  the  prisoner,  siiould  lie  to  the  circuit  court:  and  that  at 
the  hearing  of  the  ap{>eal  the  circuit  judge  and  the  district 
judge  should  sit,  or  that  provision  be  made  for  the  calling 
in  by  either  judire  of  the  other,  or  of  the  district  judge  of  an 
adjninin*;  district,  in  important  cases,  the  d«H^ision  of  the 
senior  jnd^u  in  tlie  case^»l  (!i>;L;jieeMient  l»e(  weeii  two  di.*-lrict 
ju  d«:es  to  control,  with  the  right  of  certify  in*-  tlie  (piestions 
of  diiference  to  the  Supreme  Court.  The  decision  of  such  a 
Court,  if  atlverse  to  the  prisoner,  would  enforce  the  respect 
of  all  who  were  interested  on  his  behalf :  while  if  the  ccnirt 
sliduld  hv  ol  opinion  tliat  lie  be  disciiar^ed,  such  discharj^^e 
could  uot  fairly  bo  complained  of  either  by  the  federal  ex- 
ecutive or  by  the  foreign  state. 

That  is  the  remedy  proposed  for  the  first  of  tlie  abuses. 

The  second  class  of  abuses  mentioned  in  Judge  Thomfv 
soh  s  paper  i'nd)races  ili<»>e  cases  in  which  '"state  courts  have 
alt<  nipt*  d  to  .subjet  t  the  executive  of  their  own  state  to  judi- 
cial control." 

The  committee,  however,  do  not  deem  it  possible  to  make 
any  sug<r(.sttons  as  to  remedying  abuses  of  this  character. 
TImmf  existence  dep(»nds  upon  the  relations  between  the 

courl-  and  the  x  veral  executives,  as  adjusted  by  the  con- 
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stitutiun?^  and  laws  of  each  state:  and  no  general  plan  lor 
readjustment  can  be  sugp'sted.  To  eiiter  into  schemes 
amendatory  of  the  constitution  and  laws  of  all  the  states, 
would  seem  to  be  to  go  beyond  the  scope  of  the  reference 
to  the  committee  as  contemplated  by  the  resolution. 

There  is,  liowever,  a  class  of  cases  in  which  state  courts 
interfere,  not  with  llie  stale  executive  in  st*ite  matters,  but 
with  the  executive  of  one  state  in  discharging  his  duty  to- 
wards tlie  government  of  a  sister  state,  which  seems  to  call 
for  some  attention,  and  which  may  be  noticed  under  this 
liead. 

1  Ik  report  ^ivi>  an  aiialy>is  of  the  caM  ol  Ko!»l»  <>h.  (  on- 
nolly,  one  of  the  nK»st  recent  ease**.  That  was  a  case  which 
emphasizes  Judge  Thompson's  statement  in  regard  to  the 
abuses  of  the  writ,  where  one  state  court  interferes  with  the 
action  of  the  executive  of  another  state,  and  presents  the 
sjiectacle  of  a  <loui>le  interference — the  state  court  staying 
the  action-  of  the  governors  oi  two  states,  and  this  ruling 
approved  by  tlie  liighest  federal  court — while  an  infeiior 
federal  court,  in  it**  turn,  ignores  the  process  of  the  highest 
state  court  and  scts^  its  prisoner  free. 

The  remedy  for  this  condition  of  things  would  seem  to  be 
either : 

lat.  That  the  jurisdiction  now  existing  in  the  state  cc»urts 
over  such  cases  should  be  abridged  or  taken  aw^ay. 

2d,  That  the  federal  circuit  courts  should  be  depriveil  of 
the  power  of  issuing  writs  of  habeas  c(,rpiiH  in  such  cases;  or, 

M.  That,  from  the  action  of  the  circuit  courts  in  liahras 
coipd.s  casr-  ul  «  liaractcr,  an  appeal,  and  not  a  mere  writ 
of  error,  should  lie  to  the  {Supn-me  Court. 

It  would,  no  doubt,  bo  eminently  proper  that  the  ultimate 
decision  of  voi^'s  of  this  sort  should  rest  with  the  Supreme 
('ourt  of  the  United  States,  for  not  only  do  the  questions 
relate  to  auiiioritv  iriven  bv  the  t'cderal  laws,  but  thev 
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ji^suiiK'.  or  may  a^jsuiiu',  the  aspirt  of  a  rt»me>i  iK-tweoii 
the  authorities  of  two  states.  Jiut  the  pie^ut  contliiion  of 
the  docket  of  thi8  court,  which  has  already  been  fully 
brought  to  the  attontion  of  the  Association,  admonii«hes 
us  that  appeals  of  this  nature  which,  if  granted,  would  be 
eairerly  sou^jht  whenever  the  prisoner  Jia<l  it  iendn  or  money, 
would  produce  more  ''vil<  tlian  they  woul<i  cure.  The  de- 
sires! result  is  now  attainable,  so  fur  as  que^itions  of  law  are 
concerned,  bv  writ  of  error. 

Tlicre  it  may  1)0  i)ro|>or  to  make  a  < qualification.  I  under- 
stand from  Judjrc  Poland  that  some  leirislution  is  intended, 
lo  ri'storc  the  writ  of  error  in  a  <-t'rtain  rhiss  ol"  <asrs,  in 
whicli,  l)y  an  art  of  (  ongrcxs,  it  was  suspentled.  an*i  1  iruait 
that  Judge  i'oland  will  supplement  our  re(K)rt  by  a  state* 
ment  to  the  Association  of  the  precise  condition  in  which 
the  Icjorislation  of  Congress  stands  in  this  rc^jard.  An  act 
of  (  undress  took  away  ,*ind  limited  the  ri^hl  of  writ  of  error 
in  a  certain  class  of  cjiscs.  and  ]iavin<^  refcrcn<c  to  a  ease 
then  pending  in  tht;  8uprcmc  Court.  An  etibrt  is  being 
made  to  correct  that  now. 

Some  court  must  certainly  be  o|>en  to  applications  for 
this  relief,  and  it  should  be  wlmtever  court  eom|>etcnt  to  do 
justice  can  he  «piickc*-t  reachcti.  Tliis  will  uidniarily  be  the 
«»»iirt  <»f  a  <tate;  hul  if  citlier  party  prefer-  a  court  (»f  the 
Lnite<l  Slates,  it  would  seem  fullv  in  aecordance  with  (he 
s]>irit  of  our  more  recent  legislation  to  permit  a  removal 
of  the  cause  lK*fore  hetiring,  uprm  a  proper  showing  that  a 
eonsi itutiftiial  <picvtion  is  inv<»lved,  into  the  Circuit  Court 
of  \\n-  Ciiitcd  Stall  -. 

'I'lieii  th(  ihiid  t  la>s  ol'  case>  is  where  >tate  couri>  have 
altetnptetl  to  interfiTC  with  the  functions  of  the  federal  ex- 
ecutive. We  think  there  is  no  trouble  with  those,  and  I  will 
not  furtlKT  dis<'Uss  them. 

The  la-t  (  la-.-  < it  case-  to  l>e  noticed  embrace  tliose  iu  wliieh 
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the  federal  and  state  courts  have  claimed  the  right  to  inter- 
fere with  each  other's  processes  and  do  away  with  tlie  effect 
of  each  other*8  jiHl<;inents. 

So  far  as  resj>ect?:  attt'TiH)t.s  on  the  |)art  of  stiilc  trilninal>  to 
interforo  with  the  exenuinn  of  the  writs  or  tlie  ciitun  t  int* nt 
of  the  judgments  of  tlie  « ourts  of  the  United  State?*,  your 
committee  do  not  consider  that  any  legislation  is  neceKsary. 
The  decisions  in  Ahleman  vs.  Booth,  and  in  Tarblcs  case, 
already  referred  to,  cover  cases  of  this  description,  and  the 
rule  there  laid  down  iiiny  l)e  satcly  relied  upon  to  forlaii  u 
reeurrenee  of  abuses  of  thi-  charaeter. 

But  the  complaint  that  the  process,  judgments,  and 
decrees  of  state  courts  are  improperly  interfered  with  by 
writs  of  habeas  corpus  issued  by  federal  tribunals  is  a  just 
one,  and  the  abuse  still  remains  as  a  mischief  in  our  jiiris- 
pimience  which  sun4y  demands  a  remedy  by  the  passage  of 
an  aet  of  Congress,  whereby  it  may  be  provided  that  when  a 
prisoner  under  a  writ  from  a  state  court  is  discharged  under 
a  habeas  corpus  issued  by  circuit  or  a  district  court,  an  appeal 
may  be  taken  by  the  j)roi»er  state  authorities  to  the  Suftreme 
Court  of  tlie  United  States.  INissibly,  also,  a  similar  appeal 
should  \)v  allowed  to  the  j)arty  in  cu>b>iiy,  it  ihe  decision  of 
the  federal  court  t*hould  be  that  he  be  remanded. 

This,  as  it  seemed  to  the  committee,  may  be  supplied  by 
80  amending  the  existing  statutes  as  to  give  the  state  or 
other  public  authorities  interested  in  the  ciise,  though  not  a 
parly  to  (he  record,  the, right  to  intervene  and  to  have  an 
ad  V  e  rse  d  ec  i  s  i  o  n  r( ;  \-  i  e  w  e(  i . 

The  committee  recommend  the  passage  of  the  following 
resolution : 

Mesolvedf  That  it  be  referred  to  the  Committee  on  Juris- 
prudence and  Law  Reform,  to  |)repare  suitable  amendments 
to  the  provisions  of  the  Revised  Statutes  of  the  United 
States,  relating  to  writs  of  habeas  corpuSf  to  carry  into  ellect 
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till'  nH-tunirn'mlations  of  tlio  foivgoinjr  it^port,  nii<l  to  rejwrt 
tlif  same  to  this  A.ssofintion  at  ihi  next  aimuul  meetinjr. 

I  wouM  takf  leave  to  say  that  this  subject  pn^nted  to  the 
Aasooiation  by  Ju<ln:e  Thoiupsoii  in  his  very  able  pajjer  last 
year  is,  as  all  the  members  of  the  Association  will  see,  one  of 
very  great  practical  importance  in  the  administration  of 
justice,  state  and  fcslcral,  and  all  that  the  committee  have 
attempted  to  do  is  t<i  point  out,  in  a  more  summary  way 
than  Judge  Thompson  <lid  in  his  pa|>er,  .some  means  of 
ndief,  with  such  suggestions  as  seemed  proj)er  to  them ;  and 
they  ask  Iwive  from  the  AsscK-iation,  after  they  have  con- 
sidered this  report,  and  after  discussing  it  as  far  i»s  may  seem 
projHjr,  to  refer  the  subject  Uick.  in  order  that  we  may  pre- 
sent the  draft  of  such  amendments  as  may  Ik?  found  practi- 
«dOe,  es|>ei'ially  in  retijrence  to  the  jirovision  of  th«»  revised 
statutes. 

There  is  but  oTie  other  subject  which  lias  lxH?n  referred  to 
this  committee,  upon  which  we  have  not  rep«>rted.  and  in 
reference  to  which  we  ask  to  |K)stpone  our  rej^»ort  until  next 
year.  It  had  reference  to  habitual  criminals,  tlmt  is,  the 
best  moans  of  i-oiulucting  pnK-eeilings  in  regard  to,  and  re- 
lievinjj  societv  from,  tlie  burden  of  habitual  criminals.  Tliat 
subject  we  n^>*<'rve  until  next  year.  The  habitual  criminal 
we  liave  always  with  us.  anil  he  will  pr<»bably  keep  until 
next  siimiiicr,  wbm  wc         1h'  prepared  to  report. 

ItKi'oitT  ox  .VnrsFxs  ok  the  Whit  ok  Habeas  (  okpi  s. 

To  Ihf  Prt-Kideut  of  (he  Aincricitn  liar  Association: 

Till-  <  <iiniiii«l«f  nil  .Jiii  ispiutlence  and  Law  Reform,  to 
whiiMi,  :it  tlir  la-t  meeting  of  the  Association,  was  referred 
the  paper  reuil  by  lion.  Seymour  1>.  Thorap*fon,  on  the 
"AbuMs  nf  (Ik-  Writ  of  Jlahrax  Corpm,"  to  report  "as  to  the 


RevoRT  OK  ABltcRH  ()K  WRIT  OP  HARKAfi  CORP1-».  )t| 

Usf  nn  thru!  of  R'inedyiug  «uch  abuses,"  i^{>ectl'ully  ix'porte 

a>  txllt  i\\  -  : 

TIk>  ^tiuial  purpuso  «»!'  the  writ  ot  habmii  corpus  was 
projK'rly  f'tatnl  by  .ludgf  Tiiuinpsun  to  be  "a  mean?  of  sub- 
jeutiug  to  the  superintendence  of  superior  courts  and  judgea, 
arrestv  aiu]  inijtrisoninints  made  by  ministerial  officers  and 
by  iiilVi  ior  uiiitristrijtrs." 

This  (ingJTiiil  |iurp<>si'  of  thr  writ  hti>  hii-n  lost  si^liT  ftf  in 
very  nuiiiy  instiiiurs  in  thi-  lii-t<try  <>t'  the  jnrispru<i»'ii<X'  of 
the  United  Statist ;  uu(i  the  abuses  toiiaequtui  upon  this  de- 
parture from  the  original  design  of  the  writ,  as  tliey  are 
stated  by  Judge  Thonip!>on,  may  )«  divideil  into  four  elaji!«s, 
yh. : 

1.  The  Ftnleral  Court>  hiivt-  souizht  to  cimtro!  thf  t  xereise 
of  it  rtain  ini|iorfani  tunnions  of  the  Ft'dt  ral  Excculivo. 

■J,  Stu'i  <  i,tnfs  havf  attcinpl(,<i  to  Miftjoft  the  liJxecutive 
dqiartiiM  iil  oi  ibrir  own  blaU-  tu  jutlii-ial  control. 

3.  i>late  Cuuriji  have  attempted  to  iuu  rferc  with  functions 
of  the  Federal  Executive. 

4.  Federal  Courts  and  State  Ck>urt«  have  *'  attaeked  each 
other's  processes  and  opened  each  other's  prisons." 

As  these  abused  cunsLst  iu  the  impr(i]ierexeix'ise  of  judi<-ia! 
I>owi  rs.  it  is  obvious  that  there  are  but  tM'o  remtMlies  wliich 

can  be  a]>plied. 

I.  Thai  the  Court-  thi-niselve-  ■^lioitld  lie  l>ront:lit  to 
reeoguizf  llie  existence  of  the  abuse*,  and  should  voluntarily 
recede  from  the  positioiiii  which  have  led  to  them  ;  and 

II.  Legiiilation — both  Federal  auil  State. 

The  first  of  those  two  remedies  would,  plainly,  be  advisory 
onl3'.  The  means  would  be  the  creation  of  a  sentiment  at 
the  bar  and  the  expression  of  that  sentiment  by  petitions  or 
suggestions,  with  the  liope  that  ilie  desired  effect  would 
ultimately  be  produced  upon  the  Bencti. 
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Any  movement  in  this  direction  must  be  a  general  one 
before  it  cun  become  a  successful  one.  It  would  be  the  slow 
movement  of  many  years  and  many  men.  This  Association 
and  the  various  State  and  the  Local  Bar  Associations  which 
the  past  few  years  have  brought  into  being,  might  give  it 
im{K)rtant  aid ;  but,  though  they  were  all  unitctl  in  the  com- 
mon eftbrt,  they  <-ould  not  hope  by  the  mere  force  of  jn-otest 
or  argument  to  create  any  immediate  change  in  judicial 
habits  of  thought  and  acti«)n  which  have  Ik-cu  the  growth  of 
more  than  one  generation. 

We  are  impatient,  in  this  land  of  easy  legislation,  of  such 
delays.  The  prompt  remedy  of  a  statute  is  always  within 
our  reach,  and  if  the  sentiment  of  the  community  will  .^up- 
port  it.  it  is  the  best  remi^ly  ai»  well  as  the  quickest. 

Your  (-ommitt<'e  has  no  doubt  that  many  of  the  abuses 
in  (|uestinn  are  fully  recogni/cd  as  such  by  public  opinion. 
Conflicts  between  T'ourts,  and  contests  between  judicial  and 
executive  officers,  are  always  distjisteful  to  Americans.  They 
do  nut  Ijclong  t«i  a  land  of  Constitutional  Government. 
Wherever  they  exist,  they  impugn  the  scheme  of  the  C4>U8ti- 
tufioii  or  the  manner  of  iti<  administration.  Wherever  they 
exist,  the  {K<)ple  will  Lie  found  ready  to  repress  them,  if  they 
arc  shown  the  way  to  do  it.  The  question,  therefore,  is  what 
legislation  is  necessary  and  exjx?<lient,  in  order  to  accomplish 
the  desired  result. 

.  I^t  us  consider,  a  little  more  specifically,  what  the  mis- 
chiefs c(miplained  of  ore. 

An«l,  first,  the  Federal  t-ourts  improjHjrly  interfere,  by 
means  of  the  writ,  with  the  exercijM)  of  functions  belonging 
to  the  Federal  Executive. 

The  most  notimd»le  and  important  class  of  cases  in  which 
this  interference  exists  embraces  those  arising  under  extra- 
dition tixatie-s  and  the  laws  pa.sse<.l  to  carry  them  into  effect. 

The  schenjc  of  extradition,  as  expressed  in  the  pn.)visions 
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«>t'  tin-  iift  (if  Coiign-^^  o1"  Aiijiust  I'J.  IMN.  (•(•iitcmplatfS 
\biiell^  )  four  sta<;<  >  in  tlic  prott'jvs  viz.,  tho  iss-uiu^  of  tjjtj 
warnuit  by  tho  jud^e  or  commiMstioiier,  the  beuring  before 
such  judge  or  ix>mmii«8ioni'r,  the  return  of  the  testimony  to 
the  stutf  <li  |>:inment,  and  the  order  for  the  .surrender  of  the 
]'ri-s<.iiirr  by  (be  Secretary  of  Si.ito. 

( ivcr  (h!>i  srlM-nic  or  Tiatbod  nf  piociHluiv  tbe  Federal 
<\>ur(s  bavf  it^erlo'l  a  sii|>t'rvi-ory  |)o\v«'r;  and  as  tliis  cxt-r- 
ciie  of  judicial  power  ha.^  re.>uUed  in  certain  abuses,  the 
question  is  whether  the  power  filiould  be  t'ompletely  taken 
away,  or  wtiether  its  exereii«  tahould  be  merely  circum- 
scribe* 1. 

To  aln)lisb  entirely  tlie  supervisory  jiower  itn  the  pari  of 
ibe  Federal  Courl^  over  |irrH-opdin;:s  for  extradition  utiuM 
>eeni  to  be  ".'oing  loo  far,  Wbile,  on  the  one  hand,  it  nia\» 
be  admitted  tliat  the  Minvnder  of  u  fugitive  from  a  forei>;ji 
eountry  may,  and  frecpiently  docx,  j^ive  rine  to  diplomatic 
<lue«>tioni>,  the  decision  of  which  may  be  left  to  the  Executive 
Department  of  thei;<  ;  n  eni  more  jiropi  rly  than  with  the 
Courts,  it  must  be  eonrede<i  on  the  other  band,  that  the  stn*- 
ren<ler  .•should  not  take  place  without  most  careful  examin- 
ation by  thoroughly  cuinpetenl  judicial  HUthoiily  of  the  due 
observance  of  the  proces.'<es  pointe<I  out  by  law.  From  the 
decision  of  the  Commi'^siouer  in  y<uch  cases,  it  M'ould  seem  to 
be  right  that  there  should  be  one  appeal — ^but  no  more — ^lo 
a  Court;  but  that  -ucli  court  should  be  <o  constituted  as  to 
pve.  on  the  one  hand,  every  guaranty  of  its  fairtie>s  and 
justice  to  the  prisoner,  and  on  ilie  other  liaixl,  1o  thetiovern- 
meiil  duiuanding  ihe  surrender,  an«i  to  our  own  Goveramtint, 
every  aasuninee  tliat  the  retjttiri'nients  of  iutertuitional  law 
and  (he  obligations  of  tlie  treaty  under  which  the  surrender 
is  claimed,  will  be  scrupulously  observotL 

The  ])Ian  wliicli  su<;gests  itself  to  yinir  r''onimitt<  e  is  tJiat 
an  appeal  from  the  deciHitui  of  tlio  L<)inmis.«ioner,  if  adverse 
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to  the  prisoner,  should  lie  to  the  C  ircuit  (  curt;  and  that  at 
the  hearing  of  tlie  apijeal  the  Circuit  Judge  and  the  District 
Judpc»  should  sit,  or  that  provision  be  made  for  the  calling  in 

by  citlRT  Ju«l<it'  of  tin-  other,  <»r  of  the  |)istriet  .Iud*re  of  an 
udjoiiiiiijr  (lisirirt,  in  iiiiffortant  eases,  tlie  decision  of  tlie 
Senior  judge,  in  the  case  of  disa.unvnient  between  two  Dis- 
trict Judges,  to  control,  with  the  right  of  certifying  the 
questions  of  difference*  to  the  Supreme  CovlH.  The  decision 
of  sueli  a  Court,  if  adverse  to  the  prisoner,  would  enforce  the 
resjx'ct  of  all  who  were  inten'Sted  on  liis  behalf:  while  if 
tlie  Cniirt  should  l)e  oj  opinion  that  he  \>v  di-*  hailed,  such 
disch.H'je  e<fuld  not  fairly  hv  complained  of  either  by  the 
Fedeml  Executive  or  by  the  Foreign  State. 

If,  therefore,  it  were  provide<l  by  act  of  Congress  that  the 
lulin^s  (»f  the  Conimissioner  in  extradition  cases  should  he 
sul>jt«'t  1o  review  by  -uch  a  Court,  the  law  nnght  salVly  pn>- 
vide,  further,  thai  tlie  prisoner  siiouM  not  havi  the  benetit 
of  a  writ  of  hiheas  corptui  issued  by  any  Fctleral  tribunal.  In  • 
tliis  way,  your  Committee  submit,  the  rights  of  the  prisoner 
would  be  amply  imarded ;  M'hile  the  executive  of  the  govem- 
rnont  woul<l  nol  be  embarrassed  in  the  discharue  of  diplo- 
matic fuuciious.  but  simply  aided  in  that  discharge  by  the 
advice  of  its  own  court. 

The  second  cliv<s  of  abusers  mentioneil  in  Judge  Thomp- 
son's paj>er  end)rnees  those  castas  in  which  "State  Courts 

havi  ati(  uij.tc<l  to  subject  the  executive  of  their  own  State 
to  jiidirial  cont rol."' 

I'lie  (  onnnittee,  Imwcvcr,  do  not  deem  it  ]>o-.>ible  to  make 
any  suggestions  as  to  remedying  abusi^  of  this  character. 
Their  cxi>ten<e  dcp<'nds  ujxm  the  relations  between  the 
t'ourt^  and  ihe  several  executive^,  as  adjusti^d  l)y  the  eon- 
-litntioii^  and  law-  of  t-ach  State.  aii<l  no  general  plan  for 
readjustment  can  i»e  suggested.     io  enter  into  schemes 
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ain«ndAtory  of  the  constitution  and  laws  of  all  the  slates, 
would  seem  to  be  to  go  beyond  the  ncopo  of  the  reference  to 

{\h-  (  oiiunittee  as  conteinplatetl  l>v  (lie  n-^ulution, 

TluTC  is.  litnvt'VtT,  a  rlass  of  ras«  s  in  whit  li  State  Courts 
iuterl'cre,  not  witli  tlit'  State  executive  in  Slate  matters, 
but  witli  the  exeeutive  uf  one  State  in  tlisclmr{j;inu;  his  lUity 
towards  the  government  of  a  sister  State,  whklt  mmiiis  to 
call  for  some  attention,  and  which  may  bo  noticed  under 
this  head. 

This  elass  of  en.ses  may  \k)  best  illustraleil  hy  thi-  <1.  ri-ion 
of  the  Supreme  Cnurt  c.f  the  I'luteil  States  made  May  5, 
1Sn4.  in  IJohb  CN.  (  oiiiinHv  KHJ  I'.  S.,  ti_M. 

in  that  case  one  liuviev  wjls  arrejileU  in  San  !•  ranci.-reu  hy 
virtue  of  a  warrant  i^ned  by  the  Governor  of  California, 
in  pursuance  of  a  requisition  by  tlie  Governor  of  Oregon. 
Bayley  thereupon  «uod  oat  a  writ  of  haimti  eorptu  from  the 
Judge  of  the  Suix  rior  Court  for  tlie  City  and  County  of  fSail, 
Francisco,  to  which  [{ohh  (wlm  was  the  ollicer  enijiowered 
by  the  (Jovernor  of  ( )re;j;on  to  reeeivr-  I5avley  fmm  the 
Governor  of  Culifurnia)  inudc  return  that  he  held  Buy  ley 
"under  the  authority  of  the  United  Static,*'  and  as  e^Hdenee 
thereof  he  produced  a  copy  of  the  warrant  from  the  Governor 
of  California  and  hit  commi^i^ion  from  the  Governor  of 
^reuon.    Me  declined  to  [uoduce  Bayh  y.  on  thegixmnd  that 
the  Superior  Court  of  San  l'"raticisco  liad  "'no  powci-  or 
autliorily  to  pnx  eefl  in  tlie  ]>reuii-<  - '"     Kor  thi-  n  fu.sal 
Ilobh  was  coiumitted  for  conleniiil,  wheieupon  Ik  ^ued  out 
A  i^Tit  of  hab^aa  corpwi  from  the  Supreme  Court  of  California. 
I'poii  a  hearing  the  writ  wa.s  disniissed,  and  Itobb  was 
reifuindcd  to  tlio  ciHtmly  of  the  shcrilT.  tin  .lrcisi,,n  of  (he 
f'oiirt  heinfj;  put  upon  tlic  «j;round  thai  Kiil>li  should  have  at 
least   oheyt'il  the  writ  so  far  a-  to  produce  Bayley  in  Court, 
so  tUal  the  Court  might  have  inquired  jnto  ilm  cause  of  his 
detention. 
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To  this  judjDfmeT^t  of  tlie  Huj)i  enie  Court  of  California,  Robb 
took  a  writ  v\  i  i mr  to  tlic  Su}>iviik  (  uun  ui  ihe  I'liiti-d 
StatO:^.  The  bupremo  Court  of  tho  Tnito*!  Stat«'s  atlirnied 
the  judgment  of  the  i^upremc  Court  of  tlic  State,  not,  how- 
ever, upon  the  narrow  ground  on  which  the  State  Court  had 
put  it<  decision,  but  u)»oh  the  broader  basi8  that  liobb,  while 
actiiis:  uinlor  the  uutlioritv  of  the  Oownior  of  Orcjron,  was 
not  actiii^i  as  a  Fcdoral  offirt-r.  altliou;^^li  iie  aas  acting  by 
virtue  of  ail  authority  coulerrod  by  tln'  ( 'oii.stilution  and 
laws  of  the  United  States;  and,  further,  that  the  jurisdiction 
of  the  State  Courts  included  the  (consideration  and  determin- 
ation of  qu(»stions  involving:  authorities,  rights,  privileges 
and  iiuiiimiitifs  (K'lived  from  tlie  ( 'oihi  inn i- )ii  aii-l  l.iws  of 
the  Unilccl  Slates.  In  other  words,  tlie  Suprenie  <  tmrt  has 
decided,  in  this  ease,  that  it  lies  within  the  power  of  a  State 
Court,  by  its  writ  of  habeas  corpm,  to  interfere  with  the  action 
of  the  executive  of  its  own  State  and  with  the  agent  of  the 
exoeuf  ivo  of  another  Slate.  l>oth  acting  under  and  by  virtue 
of  a  statute  of  the  Tnited  Stales. 

To  make  this  case  a  still  more  a]»l  iiluslralioii  of  stmie  of 
the  abupt^  referred  to  by  Judge  'i'hompson,  we  must  notice 
another  phase  of  it — for  it  had  another  phase — ^and  (for 
Robb,  the  Oregon  agent)  a  very  iini  ortant  phase,  too. 

After  lvobl>  had  f/uled  to  get  discharged  by  applieation  to 
the  Suju-cme  (  ourt  of  the  Statr,  and,  apparently,  during  the 
ptijuh  iK  V  of  his  writ  ol  error  from  tlic  Su|)renie  < 'ourt  of  the 
United  States,  he  sued  out  another  writ  of  habeas  corpus, 
going,  this  time,  into  the  Circuit  CVmrt  of  the  United  States, 
and  fhttt  Court  disdiarged  him  I   (See  in  re  Robb,  19  Fed, 

^\  e  have,  ihercforc  in  this  ease,  the  s|»eetacle  of  a  double 
interference — the  State  Comf  stiiying  the  actions  of  the 
Governors  of  two  states,  and  this  ruling  approved  by  the 
highest  Federal  Court — while  an  inferior  Federal  Court,  in 
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its  turn,  ignores  the  process  of  the  highest  State  Court  aad 
sets  its  prisoner  free. 
The  remedy  for  this  (condition  of  things  would  seem  to  be 

either : 

1.  Thai  the  jiiri-iliclio?i  nu\v  evi^lnig  in  the  .StMtc  Courts 
over  sueli  ciises  slioul<l  he  abridged  or  taken  away. 

2.  Tiiat  the  Federal  Circuit  Courts  should  be  deprived 
of  the  power  of  issuing  writs  of  haim^  corpm  in  such 

case;* ;  or, 

3.  Tliat,  from  tin*  aeiion  ui  the  Circuit  (.'uui'ts  in  Juihins 
corpm  cases  of  ihi>  rliaraeter,  au  appeal,  ami  not  a  mere  writ 
of  error,  should  lie  to  tlie  Supreme  Court. 

It  would,  no  doubt,  be  eminently  proper  that  the  ultimate 

decision  of  eases  otM Ins  sort  shouhl  rest  with  tlie  Supreme 
Court  of  the  (  nited  States.  lui  not  <y\\\y  (h>  the  <ph>liuii.> 
relate  to  authority  given  by  the  Federal  i^aw.s,  hut  tliey 
assume,  or  may  a»*sume,  the  aspct^t  of  a  contest  between  the 
authorities  of  two  States.  JJut  the  pre«»nt  condition  of  the 
doi*ket  <if  this  Court,  which  has  already  been  fully  hj  ou^zht  to 
the  attention  of  l''t;  Association,  admonislifs  us  that  ap[>eals 
of  tlii.s  nature  whit-h,  if  ;rranled,  wuuld  he  eagerly  sought 
whenever  the  prisoner  had  friends  or  mon«'y.  would  i>roduce 
more  evils  than  thev  would  cure.  The  de^iretl  result  is  now 
athunable,  so  far  as  questions  of  law  are  concerned,  by  writ 
of  erroi'.  As  to  any  review  of  (|uestion«  of  fact  decided  hy 
the  Circuit  Court .  tliis  could  hardly  he  con^ldered,  in  view  of 
our  ex}»erienee  a-  to  admiralty  apj>eals  and  tlie  policy  wo 
have  been  compelled  to  a<lo[>t  as  to  them. 

We  are  then  left  to  choose,  if  any  legislation  in  this  par- 
ticular can  be  had,  between  restricting  or  witlulrawing  the 
jurisdiction  either  of  the  Statr  or  the  I'cderal  Courts.  It  doe'^ 
not  st  em  to  ycnir  (  ommittee  that  the  original  jurisdiction  ot 
either  should  be  withdrawn. 
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fcjtinif  Court  must  (-ertainly  LK.'t»i>en  to  Jipplicatinns  for  Ihii? 
relief,  ami  it  shouM  be  wliatever  Court,  competont  to  do  jus- 
tici'.  run  lie  «|iiirkest  miclird.  Thi:^  will  onlinarily  be  the 
Court  of'  a  Stiite;  but  if  either  party  prefer:*  a  Court  of  the 
Uiiitctl  .States,  it  wouM  seem  fully  in  ucnjrdunee  with  the 
spirit  «»f  I'ur  !uure  reeeiit  h-fijislation  to  permit  a  removal  of 
the  eaust;  before  heariiij;,  upon  a  jirnper  showing  that  a  eon- 
^stitulional  (|uestion  is  involved,  into  tlie  Circuit  Court  of  the 
I'nilrd  States. 

Ill  the  third  place:  .Stale  Courts  have  attemptetl  to  inter- 
fere with  llif  tiuictioii!;  of  the  Kedi-ral  Kxei-utive. 

Inlf rterence.s  of  tlii.-;  kiml.  howrvei'.  may  Ik-  eonsidered  a.s 
thiniis  of  tin-  past.  The  fas«'i<  of  Ablcmati  ra.  Iktoth,  21 
Howard.  ."»(»(;,  and  Tar^de's  Ca.sf,  13  Wallace,  31>7,  would  st-eiii 
to  have  thoroughly  .settled  the  law. and  the  Fedrnil  Judiciary 
may.  with  coididi  iicc,  be  lelicti  upon  to  protect  the  functions 
oCihc  l''.\i'cntive  of  the  Tniteil  States  from  encroach  incuts  of 
State  tribunals.  The  recent  case  of  Kobb  rs.  Connolly,  ItMi 
I*.  S.,  Vt'H*.  already  cited  and  eoniniente<l  u|Hin,  ree«»}^ni/.es  the 
eorre«  tn»*s.s  of  the  rule  laid  d'lwn  in  .\bleman  vs.  Ii(M>th.  and 
in 'I'arble's  Ca.s<',  and  evine»->  no  di.>po.-?ition  on  the  part  of 
the  ruurl  to  depart  from  that  rule. 

Thf  hi-t  riass  ol  ea>cs  to  be  notice<I  embrace  tho^e  in 
wbii  b  the  I'ederal  and  .'state  Court-  have  claimed  the  ri;xlit 
to  interfere  with  each  other'-  process4's  and  do  away  with  the 
ellect  of  i  a<  li  oiher"-  ju<ljinients. 

Stt  fii  as  respiMi-  iiiteinpi^  on  the  part  of  .*s(ate  tribumil.- 
1o  interfi  rc  with  the  execution  of  the  writs  or  the  ♦•nforee- 
niciit  of  the  judgments  of  the  ('«Muts  of  the  United  ."^tati-s, 
your  <  oniniittee  >]<•  ii«ii  <  iiiisider  that  any  legislation  is 
iii  <  e-siry.  Tin-  decisirni>  in  Abli  imin  t"«.  Bi»olli.  and  in  Tar- 
ble'«  i  iise,  already  rel'i-rreil  to,  i  over  l  a.ses  of  this  description. 
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and  the  rule  there  hxid  down  iniiv  he  safely  relied  upon  to 
forhid  a  recurrence     ahu-o  <»1  this  character. 

But  the  eoin})laint  that  theprucess,  judgments,  and  deerees 
of  the  State  Courts  are  improperly  interfered  witii  l)y  writs  of 
Jtabeas  cm'pits  issued  by  Federal  tribunals  is  a  just  one,  and 
the  abuse  still  remains  as  a  miseliief  in  our  jurisprudonce 
uhi"  li  surely  demands  a  reme<ly  hy  the  passage  ;m  act 
of  Coni^ress,  whereby  it  may  be  providt-d  tli;it  when  a 
prisoner,  under  a  writ  from  a  State  Court,  is  disi  ljarged 
under  a  hiibeas  corpus  issued  by  Circuit  or  a  District  Court, 
an  appeal  may  be  taken  by  the  pi-oper  State  uuthoritiw  to 
the  8u|»reme  Court  of  the  United  States.  Pos.sihly.  also,  a 
similar  appeal  ^ImnM  be  alluwttl  lo  ihc  party  in  euslody, 
if  the  deeisiou  of  the  Federal  Court  should  bo  that  lie  be 
remanded. 

This,  as  it  seemed  to  the  Committee,  muy  be  supplied  by 
so  amending  the  existing  statutes  as  to  j^ive  the  Stiite  or 

otlu'r  |)uh1ie  authorities  interested  in  the  ease.  th<»ui:h  not 
a  j>arty  to  the  rei-ord,  the  right  to  intervene  and  to  have  an 
adverse  decision  reviewed. 

Alhision  was  made  at  tlio  outset  of  this  re{K)rt  to  the  pos^ 
sibility  that  the  Courts  themselves  might  correct  the  abuses 

e<»iuplaine<l  of  This  inv(jlves  a  wix-  and  well  considered 
eoui-se  of  judicial  action  wlucli  wouhl  derive  aid  and  sup|)ort 
from  co-operation  by  the  l>ar  in  the  creation  of  a  just  senti- 
ment on  the  subject.  Habeas  corpua  cases  necessarily  require 
l>rompt  and  summary  action  and  decision,  and  it  would  bo 
of  «ircat  value  to  the  adndni^tration  of  this  particular  branch 
of  justice  il,  i>y  a  c((iiiniMii  ri»ii>i-nt  on  tin-  purt  of  the  bench 
and  the  bar,  the  l>ouudaries  and  limitations  of  State  and 
Federal  jurisdiction  could  be  more  detinitely^  determined. 
This  result  may,  in  some  measure,  be  attained  by  in- 
creased interest  on  the  part  of  the  bar*  especially  in  their 
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lot  al  assoi'iations,  in  refeniu  t-  to  cases  occurring  within  the 
jurisdiction  of  their  own  Courts. 

Tlic  committee  recommend  the  pa»<sftge  of  the  following 
reBolution : 

n<s(»h'ttl,  That  it  bo  njfbrred  to  the  Coiainitte*'  <»n  Juris- 
j)ru«it'Mec  aud  Law  lielorm,  to  }>ro|>are  suitabk*  aiiiemiiiR'nus 
to  the  provisions  of  the  Kevisefl  iStatutes  of  the  United 
States,  relating  to  writs  of  habeas  corpus  to  carry  into  effect 
the  recommendations  of  the  foregoing  report,  and  to  report 
the  same  to  this  Association  at  its  next  annual  meeting. 
All  which  is  respectlully  subnutted. 

William  Ali.ex  Bltlek, 
Simeon  Baldwin, 
Georob  Tucker  Bispham, 
Skipwith  Wilmer, 

Cuminittce. 

The  Chairman : 

What  action  shall  be  taken  ujK)n  this  report? 

( '.  ( noniiey,  of  Tllinui^  ; 

1  move  tlnit  tlie  rcj>ort  by  receive<l,  approved,  aii<l  recom- 
mitted to  the  committee  for  such  further  proceedings,  in 
accord  with  their  recommendations,  as  thev  mav  deem 

]>r<>per. 

Tin  (  li.iirniaii  : 

TIjv  adoption  of  the  resolution,  I  supj)ose,  is  iho  more 
material.  You  will  find  it  on  page  9  of  the  cnmmiltee's 
report. 

Lukr  \\  I'oland.  »»r  Vermont  : 

Tiie  (  liairnian  of  llie  committee  niatie  some  allusion  to 
me,  an<l  periiaps  I  ought  to  take  the  time  of  the  As.sociatioD 
for  a  very  short  time,  as  I  have  given  considerable  attention 

to  tlii-  ^nl'ji  '  L  'I  lir  i  tlint  wa8  decided  in  my  own  state 
iwu  yr.ii>  a-u— and  one  that  is  aUuded  to  by  Ju<lg«-' 
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Tliomjtsoti  in  his  jiii]>or — l  au^etl  iiic  to  ^^iv«'  M>in*'  att»>iit!'iii 
U>  it.  ItdVire  tlial  j[»apt;i'  was  r«.aU.    Some  two  or  ihive  y»  ars 
ago,  a  man  liad  b^n  convicted  beforo  the  county  court,  which 
is  a  court  of  geueral  juriKliction,  both  civil  and  criminal — the 
highest  court  wo  have  in  our  state  where  tliey  have  trials  by 
jury.   Til  is  mail  was  convicted  of  pas-sin^'  rounterfcit  notes  of 
a  national  bank,  antl  si  iitrncnl  to  the  jH  iiitontiarv.    IIo  wa.« 
liroiight  out  hv  a  writ  ol  lidlifd-i  rorpufi,  bolorr  tin.-  I  iiiti'd 
Stalv-s  JJistrit  t  Court  JuUgti, — u  uiusl  karned  judge,  by  the 
«ay — and  he  was  discharged,  upon  the  ground  that  the 
count}'  court  had  no  jurisdiction  over  the  offense.  The 
result  of  that  decision  is,  that  the  jurisdiction  over  the  crime 
of  oounttriVitin;,',  111-  passini;  cuuiitcrfrit  nioi ivy,  has  wholly 
dtjMirltd  !t  >ni  -t  it-    ...i;:f-^  i'Vtry whiri',  lu'cansc  the  ■Jame 
<Ih  i«i«iii  dial  lif  iiia<i<.'  Ill  n  l<  I'  lK  c  to  tlie  passinjr  of  t  ount<.'rlbit 
iiaiiunul  hank  liills  would  apply  with  still  strojij^cr  reniion  to 
thi;  only  other  kind  of  iMtper  money  we  have — United  Statee 
QOteti,  and  to  United  States  coin.   ThedeCimon  was  put  u|K>n 
tin-  trround   thai   ( '< 'ii<;n'>s.  under  the  revised  statutes,  at 
l^ast,  had  L'iviMi  fNrUi>ivf  jurisdi<  tion  <>f  that  otl't  ii-^e  to  tlie 
<'iniiii  t'oiirl  of  the  I'nited  States,    lie  seemed  t<>  !;ibor 
under  xniie  misapprehension   that    linn-   wn?  a   knid  of 
concurrent  jurisilieiion.  or  might  l>e.  over  an  ulleiisi- tiial  Wiis 
creatufl  by  a  law  of  Congress.    I  might  further  say,  that  in 
our  state,  our  legislature  had  exprcMsly  providc<l  that  counter- 
feiting, or  jiajving  enunfortVit  bilN  nf  a  national  bank,  slioiild 
1"' an  r,flVnse  aL;ains{  (he  -tat<  of  \'eiiiiont.    l>ut  I  will  nnt 
tiikr   iiiiy  time  to   ar;:ue   alioiit   the   nn-ouHdn-->  of  his 
tJifi.^ion.    What  tr<>iili|ed  nie  in  refetemc  lo  ii  was,  that  ihe 
lowest  clans  of  federal  jud'^e-,  di.striet  judyeij,  were  thereby 
tume»d  into  couriH  of  error,  lo  «vertlirr>w  the  final  judg- 
ments of  the  highest  jurisiliction  of  the  state;  and  from 
them  thmns  no  appeal.    Tlicre  haw  he.  u  Mtlier  inistancei« 
ill  otiier  |)arts  of  the  United  States  of  fur  more  Hagrunt  cases 
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•  than  this  in  Vermont   Within  the  hist  vear,  the  United 

8tai»^s  Distrirt  Jndjrf^  in  the  state  of  (>re<roii,  r*  I  rased  a  man 
who  liaii  been  coiivictid  and  mitcnccd  keeping  a 
gambling  house,  in  violation  of  an  ordinance;  of  some  town 
in  that  state.  The  man  was  brought  before  the  judge  on  a 
writ  of  habeas  corpus.  The  judge  decided  that  the  ordinance 
was  invalid  because  it  went  lievond  what  the'^eiienil  law  of 
the  >ta(c  auihoi  ized.  I>ut  the  way  that  he  <jl)taiiied  jurisdie- 
tion,  was  hy  putlin>(  it  upon  the  ground  tliai  tlie  man  Mas 
unlawfully  impri«oni>d»  be(*ause  the  ordinance  was  invalid, 
and,  therefore,  he  wa.«t  imprisoned  in  violation  of  the  Four- 
teentli  Amendment  of  the  Constitution. 

That  interpn'tation  would  give  to  a  Uniti-d  States  judLTc 
the  iiH>>t  nnlinukMl  jm  i.^dic(i«»n  So  I  gave  my  ntiention  to 
this  subject  in  the,  last  s^'ssion  (»t  Congn  ss.  aiid  considered  a 
good  many  waysf  of  reaching  the  dithculty,  but  I  tinally 
»atistie(l  myself  that  all  that  could  practically  be  done  was  to 
rewtort*  the  apf)eiil  to  the  Supreme  Court  of  the  United 
Stato.  which  was  given  by  tliis  l)roa<l  act  of  18<i7. 

How  maiiy  of  you  gentlemen  have  had  timision  to  ]oi»k 
into  this  habeas  cmym  history.  I  do  not  know.  Up  to  the 
year  l<S^:j,  the  jurindiction  of  United  States  judges  and 
courtf  in  matters  ©f  hafwas  corpus  was  very  limited.  It  was 
liniih'd  wliolly  to  caM  s  where  per-^ons  were  in  custo<ly  un<ler 
pi-(H-t  <>-  nf  the  l_'nit('<l  State<  courts.  In  Is:):'.,  tlu'  time  of 
the  nullilicMtion  tlitheulty,  by  an  act  that  was  then  passed, 
this  jurii^diction  was  given  to  the  courts  of  tlie  United  »Statej« 
to  relieve  United  States  Revenue  offieers  who  had  been 
liiHisecnted  for  acts  done  af«  offieers,  in  state  courts.  There 
w;i>  iiM  lurlhel-  alteiation  or  extension  of  the  jurisdiction, 
uiuil  aliiT  the  .\IiiJ.eod  ditlicultv  in  thi^  state,  when  jui  Jict 
was  passed,  providing  for  crises  of  that  sort.  l»ut  none  has 
ever  arisen  since  then  that  I  have  hetird  of.  It  ran  along 
until  after  the  \\t\r  was  over.    In  1867,  Congnessi  pjiascd  an 
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act  wliich,  very  broadly.  «  xii  n.K  d  the  federal  jurisdiction. 
It  was  extended  to  all  t  juses  oi  irii}>risonment  of  "  ])ersons  in 
custody  in  violation  of  tlie  Constitution,  or  of  any  law  or 
treaty  of  the  United  States/'  and  all  ditticultiee  tliat  have 
been  pointed  out  by  Judge  Thompson,  and  by  tlie  rcjtort  of 
our  oommittee.  have  prown  up  under  that  act. 

I  had  tiiH  i hiii^  to  do  uiili  the  |»a>^sair<' '»!  that  act.  It 
was  deciiicil  ncces.sary  at  that  time,  and  prohaldy  was 
necessary  in  certain  portions  of  the  country,  that  the  jud«ie.s 
and  courts  of  the  United  States  should  be  vested  with  all  the 
jurisdiction  that  could  be  given  to  them  under  the  constitu- 
tion ;  hut  it  was  known  that  that  jurisdietion  miprht  bo  very 
widely  extended.  Therefor*',  that  act  of  isr,;  provided 
that  where  a  case  wa,<  hrou«;ht  before  a  single  judge,  an 
appeal  should  be  to  the  next  regular  term  of  the  circuit 
court  in  that  district,  and  that  from  the  decision  of  the  cir- 
cuit court,  an  appeal  shouhl  lie  to  the  SupK'me  Court  of  the 
United  States.  Within  a  year  alter  the  ])assa^e  ot  ihal  act, 
there  came  uj)  the  famous  case  of  Mc.\rdle.  who  \va>  im- 
prisoned in  Mississippi  under  an  order  of  some  military 
governor,  and  took  out  a  writ  of  habean  corpm  liefore  the  district 
judge,  who  decided  against  him.  lie  appealed  to  the  circuit 
court  with  the  same  n*su!t.  From  there  ho  api/ealed  to  the 
Supreme  Court.  .Vlti  r  the  case  was  arj^ued  in  the  Supreme 
Court,  and  wiiile  the  court  held  it  under  advi.seiuent,  that 
portion  of  the  act  of  lS(i7,  which  allowed  an  appeal  to  the 
Supreme  Court,  became  very  suddenly  rejjealed,  and  that 
court  held  that  the  repeal  Ojierated  upon  that  caw. 

Since  that  tinn' — since  the  decisiou  of  these  infci  i(>r  federal 
judges  him  heen  lelt  to  l»e  final — th»*v  have  lived  up  I"  ilic 
old  <aying  of  u  good  judge,  that  he  "onlarge.s  his  juris- 
diction/' 

Accordingly,  I  introduced  a  bill  in  the  House  last  session, 
which  was  referre<l  to  the  Judiciarv  Committee,  was  unani- 


Digitized  by  Google 


32 


mously  reported  by  tljat  coTimiii i*  c.  ;iim1  jtassed  the  House 
unallirn^;U^^ly,  mid  has  been  re]»uried  in  tlit  Senate  favorably 
by  the  Juilieiary  ( 'ominittee.  If  it  had  not  been  reported  80 
Di'ar  the  end  of  the  session,  it  would  undoubtedly  have  passed 
the  Senate.  I  have  no  objection  to  the  resolution  that  this 
committee  have  repnrted.  T  have  advised  all  that  I  tliuught 
eoulfl  i>e  done  on  tliis  subject,  and  have  got  it  well  onto 
completiim. 
John  F.  Dillon,  of  New  York : 

How  will  it  stand  then — ^the  act  of  1867 — ^with  your 

supph  nient  ? 

Luke  i\  Tolanil : 

The  act  which  1  introduced  restores  the  act  of  1867  as  it 
was  originally  parsed. 

•     John  F.  1  >inon  : 

Will  you  read  it,  if  it  is  there  Ixjfore  you? 

Luke  P.  Poland : 

J  have  merely  the  Kevised  .Statutes  here. 
Jolin  F.  IMllon: 

1  mean  thr  clause  under  which  the  federal  judges  tet4  al 
libi'rty  to  make  that  examination. 

Luk(?  P.  Poland  : 

Apprals  i\<nn  a  siii;^le  judge  to  the  circuit  court  were  lelt 
undisturbed.  It  was  only  the  appeal  from  tlie  circuit  court 
to  the  Supremo  Court  which  was  repealed.  The  act  that 
has  been  passed  by  the  house  is  as  follows :  From  the  final 
decision  of  any  court,  justice,  or  judge  inferior  to  the  circuit 
court  up'>n  an  ap[»liruijt^u  lor  a  writ  of  hahtaf?  corpus,  or 
u]M»n  such  wni  u  bcn  i-^sued.  an  appeal  may  V)e  taken  from 
thi'  <*ireuit  court  for  the  district,"  etc.,  etc  [I\eading  the  act.] 
That  is  the  pni vision  in  the  act  of  1807.  Then  the  second 
ea.^'e  wliere  an  appeal  is  allowed  is  under  the  act  that  was 
passed  «j:rowin;r  <»ut  of  the  McLeod  case.     Then  follows  (R. 
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S..  p.  H'A):  "From  the  final  decifiion  of  siuli  ciniiit  court," 
C'U'..  etc.  li  (ioe."^  iiol  apply  to  llie  lir.st  claii.H'  ui  Llie  section, 
but  to  tho  second  clause,  which  is  the  McLeod  section.  The 
bill  that  has  been  passed,  merely  makes  it  apply  to  both 
sections  instead  of  to  one.  If  the  Association  can  apply  a 
remedy  which  will  do  any  better  than  restore  that  appeal, 
i  sihall  co-o]>erato  with  you. 

C.  C.  Bonney,  of  Illinois,  said : 

It  H'ems  io  nie  now  tliat  the  motion  wliieh  J  offer  after 
the  explanati<»n  made  l»y  Judiie  Poland,  is  |)reeisely  what 
we  ought  to  [lass.  It  was,  I  believe,  in  these  words — That 
the  report  be  received  and  approved,  that  the  subject  be 
recommitted  to  the  committee  with  directions  to  take  such 
further  proceedings  in  conformity  with  their  recommend- 
ations as  tliev  mav  deem  expedient.  That  motion  would 
leave  it  for  the  eoniraittee  lu  propose  any  supplementary 
act,  or  to  concur  in  the  act  of  Judge  Poland.  1  would  there- 
fore ask  a  vote  on  my  motion. 

The  Chairman . 

Do  you  mean  by  that,  the  adoption  of  the  re^solution  ? 

r.  C.  15«»nney  : 
rraetically,  it  dues. 

Jamo^  O.  Broadhead,  of  Missouri : 

I  second  the  motion. 

Henry  (•.  Somple,  of  Alabama,  said: 

Before  that  motion  is  put,  I  should  like  to  make  an 

objection.  The  motion  if  adopte  d  will  commit  ihv  As.<oci- 
ation  to  I  la;  views  of  the  <  ommitt('e  as  expressed  in  this 
report.  The  objection  is  that  f  lid  not  hear  the  report 
which  was  read,  and  have  not  had  time  to  examine  it  for 
myself,  and  I  do  not  think  that  any  member  of  this  Assod- 
ation  who  has  heard  this  matter  now  for  the  first  time  is, 
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jx'riiaps,  any  better  |trei»are<l  to  form  an  intelligent  jiulg- 
mcnt  \i\H)U  it  llinn  I  am.  Those  who  have  studied  this 
«lH'eially,  of  <  oiii>e,  are  prepared  in  refercnc<^  to  it.  1  tliink, 
and  1  ''uhniit  with  ureat  dlHidi^nce.  that  it  would  Ik'  hetter 
to  ailopt  the  reMilntiiin  of  the  i-onimittee  without  any  ap- 
proval of  the  i-eiMirt.  heeau.'^e  wp  eaunol  tell  until  we  se<>  the 
aet  framed  wlieiher  \w  approve  it  really  or  not.  I  think 
il  was  Lord  (  oke  who  .s-iid  to  His  Majesty,  when  called  for 
an  opinion.  "Siiv.  If  you  shouiil  ask  mi'  for  my  opinion  as  to 
a  <|Uestion  of  eotnnion  hiw.  I  slnaild  l>e  a.-^haPKH^l  if  1  could 
not  <;iv»>  it  to  you  wiihout  relle<  tion  ;  but  if  you  ask  my 
opinion  upon  an  art  nf  rariianieut  I  should  be  itshametl  to 
give  il  to  your  Majesty  without  reading  it."  So  we  are  enlletl 
ujion  here  to  prononnee  beforehan<]  U|>on  the  advistibility  of 
lite  iidopi  ion  of  an  amenilment  to  the  aet  of  Congress  u]N)n  one 
of  the  most  im|M)rtani  sulijcets.  I  now  move,  as  a  substitute 
to  the  resolution  oili-rfil  by  tin-  i^enileman  from  Illinois,  that 

the  resolution  of  iht  mmilii  e  be  adopted.  an<l.  in  addition, 

that  the  rommittee  be  requested  when  they  have  frame<l  the 
propoTifd  legislation  to  imve  it  printed,  and  that  the  secre- 
tary be  i«  <|tn>ste<l  to  send  a  e  opy  of  it  to  each  member  of  the 
.\.>":oeial i< 111  In  fori-  the  next  mfeting. 

Alexandrr  1!.  bawiou.  of  (Jeorgia, 
S  rond)  i|  the  motion  of  Mr.  Semple. 

( '.  ( '.  |{onn<-y.  of  IlliiMiis,  said  : 

III  iIm'  light  of  thf  I  xphmation  made  by  .Iu<lge  I*oliind. 
the  n-sohitioii  reportetl  liy  ihr  coiiuiiitlie,  which  at  the  time 
of  their  n  port  -ei  iiH'd  to  Im  jn-t  what  wa.s  required,  docs  not 
-<em  .S4t  iiow.  -inec  it  ni:iy  lie  that  the  committee  will  en- 
tin  l\  roneur  ill  tin-  aition  whiih  has  bi-en  reported  as  a 
'^upph  nieiil  to  ili«  ir  report  by  -liidge  Poland.  It  therefore 
s»ciii>  !•>  iiir  ibai  till-  i«s>ilution  which  was  offered  by  me 
jiK.fr  elmrly  med''  the  <.i-.',  iiltbotlgh  in  that  matter  1 
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should  defer  entirely  to  the  better  judgment  of  the  chairman 
of  that  committee.  If,  however,  it  will  remove  objection  and 
save  delay  I  should  be  quite  content,  with  the  consent  of  the 

seconder  ot"  my  niotinn.  to  wiiliciraw  tin;  wurds   aiui  approve." 

Henry  C.  bemple,  of  Alabama,  said : 
I  withdraw  my  motion  of  a  subs^titute,  if  that  be  amended 
as  Mr.  Bonney  says,  with  the  proviso  that  it  be  printed  and 

lurwanlcd  to  each  in  em  her. 

C.  0.  Bonney,  of  Illinois,  said: 

And  I  will  add  the  words,  ''And  that  such  action  as  thev 
may  take  be  sent  to  each  member  of  the  Association  before 
the  next  meeting/' 

Alexander  K.  Lawton,  of  Georgia,  said :  I  ask  for  the  i-ead- 
ing  of  the  resolution  with  any  amendment  that  is  offered. 

Tlie  Cliairman  ; 

Mr.  Bonney  proposes  to  rewrite  the  amendment,  and  he 
will  then  read  it  altogether. 

iv.  T.  Nferriek,  of  Wasbinulun,  said: 

How  would  it  do  to  say,  "It  is  the  sense  of  the  meeiin-j 
that  the  act  of  18<>7  be  restor«'d."  That  act  was  repealed  for 
the  purpose  of  preventing  the  exercise  by  the  Supreme  Court 
of  the  jurisdiction  on  appeal  which  it  gave  to  the  Supreme 
(  uiirt  in  the  pari  inilar  ease  of  MeArdle,  and  was  reju^aled 
after  that  ease  had  been  argued.  It  was  a  wise  aet.  and  I 
am  inclined  (o  think  that  we  can  rid  ourselves  of  the  com- 
plications  that  have  arisen  this  morning,  by  voting  to  advo- 
cate the  restoration  of  the  act  of  1807. 

B.  A.  WilHs,  of  New  York,  said: 
I  second  the  motion. 

A\'iniam  AHen  IJiitU-r,  of  New  ^'ork  : 

The  committee  iliink  tliey  can  rid  themselves  of  a  great 
deal  of  labor  by  cuLling  this  knot  in  the  way  proposed.  At 
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thf  same  tiiiu-  \vr  iim.-i  ii<ti  overlook  the  action  Uiken  by 
this  Ai^M^H-iation  last  year,  and  llu-  <iuty  wiiirh  wni>  then 
iniiM»se«l  upon  tliis  fonnnitttr.  \\\-  liml  a  very  al>l«*  and 
interesting  |ni|»»-r  read  \>y  an  eminent  nienilxT  of  the  As.*©- 
eiation  u|ion  tlii>  |»!irtii-nlar  snhje<-t,  and  lie  jiointcd  out 
eertain  speeilir  uiisehiet's  whirh  seemed  to  require  remedy, 
and  thi'n  llu*  Asportation  relerix^l  that  paper  to  the  commit- 
tee, of  which  I  am  chairman,  with  a  positive  direction  to 
suhmit  to  ih<>  .\ssotiation,  at  this  m«•etin^,  .suggestions  of 
remedies  for  thos*-  specific  evils.  Under  that  dirn-tion  the 
committee  was  houn*l.  Accordinjj;ly  we  looked  iiito  this 
suhjcci  and  Wf  t'unnd  that  a-^  to  one  of  these  suggej^lcil  mis- 
chiefs it  di<l  not  appear  worth  while  to  attempt  any  remeUy. 
Asi  to  llie  other,-  we  made  *u;;^i'stii»ns  which  j»eein».'«l  i)eili- 
nent  to  the  siiihjcct.  and.  as  the  Association  will  perceive,  to 
carry  out  these  su;;i;iestii>ns  some  amendments  to  the  federal 
statutes  were  reqnir<d.  and  W(;  then  ask(Hl  leave,  hy  our 
resolution,  to  put  tlioe  aiiM'udmenls  into  shape  and  to  re- 
port them  lo  the  .XsMn  iation.  My  friend,  who  oHered  the 
substitute  fur  the  resolution  ollered  hy  Mr.  lV>nney.  will  per- 
ceive that  the  u(m««st  tliat  the  committee  suggested  was  that 
whal<'ver  re<-ommendalio!i  they  miuht  make  in  the  shajte  of 
an  amemlment  lo  the  exi-tinp  law.  should  .simply  he  drafte<l 
and  suhmilted  to  the  .Nssoi-iation  at  the  next  meeting.  Now, 
after  ycttinj;  here,  we  were  apprised  for  the  lirst  lime  of  this 
a«'t  in  ('on;ires».  <  M'  coiir<e  it  lai-  not  matured  into  tho 
passage  of  an  a«'t.  aiul  w«'  ciuiiiot  therefore  be  tiispostHl  to 
I'ollow  it  Very  -^irictly,  .liid;;e  Tohunl  informe<l  the  c-oiu- 
iiiill.c  for  the  lirst  liiiie.  when  we  <jot  here,  of  this  pro- 
p(f<ed  lei:i-lai ioii  ntid  the  -tai!e  it  hild  reached.  Of  course 
that  follow-,  a-  far  it  l:<h'-,  the  recommcn<lation  of  the 
I  oniiiiitlee :  mid  if  liie  .\— oeiiition  sluiU  he  satisfied  with 
that,  a-  .liidii''  Poland  iippear-  to  be — that  that  is  a*;  far  jis 
it  i-  W'lrih  vvhili'  lo  yo.  then  the  pa.*sage  of  a  resolution 
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directing  ocM>perat»oii  in  the  passage  of  that  act,  mil  end 

this  whole  s^ubjwt,  ami  the  committee  will  be  '11-^'  liarj^ed. 
All  I  iusk  is,  that  our  rehition  to  tin  ^ubji  i'!  uiay  Ix  (!>  fined 
by  the  pnw'tit  action  of  the  A.ssociafidii  iu  the  light  ui  what 
bfljs  ulready  been  dono,  and  if  the  As?^ocijnion  is  prepared 
now  to  make  a  finality  of  this  subject  by  appro\  hig  of  the 
passage  of  the  act  introduced  by  Judge  Poland,  veil  and 
good,  and  then  the  committee  will  be  discharged  of  the 
whole  subject 

James  0.  Bronflhead,  of  Mis.«oun,  «!iid  : 

I  was  with  Judge  Poland  on  the  euuniiiitee  on  wliieh  the 
bill  introduced  by  him  was  reported.  It  wa.<  relerred  by 
the  Judiciary  Cbmmittee  to  a  aub-committee,  consisting  of 
Judge  Poland  and  myself.  We  examined  Uie  subject  and 
came  to  the  oonchision  that  all  we  <-ould  hope  to  accomplish 
was  (he  restoration  of  thv  }>roYi«ions  of  lvSC»7,  or  so  much  of 
it  as  had  be<>n  repealed,  for  tht-  purpose  of  getting  rifl  r,f  the 
McArdle  case.  All  that  was  r*peale<l,  according  to  my 
recoUeelion,  was  the  right  of  appt  al  ti»  the  fcjupreme  Court  of 
the  United  States.  That  right  of  :ip{K-al  was  taken  away  by 
Congress.  We  thought  all  we  could  expect  to  accomplish 
would  be  the  restoration  of  that  right  of  appeal.  Thatpossed 
the  lower  Iloiise  of  Congress,  ha.s  gone  to  tlie  Senate,  and 
h:\<  1h  (  n  ropurtf'.I  by  iho  Judiciary  Connnittee  of  that  body, 
and  iluubtii'ss  will  become  a  law.  That  meets  tlic  recora- 
m«ndatiou  of  this  committee,  as  I  underst^iud  it,  contained 
in  the  last  suf^estion.  Now,  so  far  as  Uie  previous  part  of 
this  report  is  oonoemed,  I  have  not  read  it,  and  did  not 
hoar  distinctly  whether  any  suggestions  were  made,  or 
whether,  when  the  reeommcndations  of  the  eojninittee  are 
roff'rred  to  in  thi.s  committee's  report,  it  refers  to  any  further 
act  proposed  to  be  pttsaed  to  meet  that  .sugge-tion,  and,  there- 
fore, I  am  in  the  dark  in  regard  to  the  passage.  But  so  far 
as  the  recommendation  of  restoration  of  the  act  of  1S67  is 
s 
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concerned,  I  think,  substantially,  the  act  I  refer  to  doe» 
restore  that  act.  If  it  does  not,  it  ought  to  be  done,  and  I, 
therefore,  would  vote  for  this  recommendation  to  restore  the 
actoflS<)7.  So  far  as  the  other  recommendations  are  con- 
cernotl,  I  am  not  |»re|)nri'd  to  vote  upon  them.  So  far  asmy 
own  opinion  i;*  concerned,  I  was  in  favor  of  the  restoratioa 
of  tlic  act  of  17SJ>,  the  first  judicial  act,  the  effect  of  which 
was  to  take  from  the  federal  court  all  jurisdiction  in  hubeas 
corpm  cases,  every  imprisonment  made  on  the  authority  of 
the  state  tribunal.  In  other  words,  the  federal  acts  were 
confined  in  their  jurisdiction  to  cases  of  impri.sonment  under 
federal  process,  making'  a  broad  distinction  between  th& 
authority  of  the  federal  judiciary  and  the  state  judiciary. . 
The  first  amendment,  as  suggested  by  Judge  Poland,  wa» 
made  in  1833,  in  order  to  prevent  imprisonment  by  the 
state  authorities.  Then  when  the  McLeod  case  came  on^ 
there  still  wa.*«  another  amendment.  Then  the  act  of  1867 
was  passed,  which  gives  the  right  of  appeal  in  all  cases  to- 
the  Supreme  Court  of  tiie  United  Slates,  but  does  not  restore- 
the  provisions  of  the  act  of  17<SJ>.  We  tliought  all  we  could 
accomplish  would  be  the  passage  of  an  act  which  would,  in 
effect,  restore  the  act  of  1867.  That  is  what  I  am  in  favor  of. 
I  don't  know  that  we  uood  any  other,  unless  we  wish  to  take 
the  strong  ground  of  going  back  to  the  provisions  of  the 
ju<liciurv  act  of  I7.sf.  I  am  in  favor,  therefore,  of  approving 
the  restoration  of  the  act  of  l.Sti7. 

II.  T.  .Merrick,  of  Washington,  D.  C: 

I  am  very  glad  to  liear  the  explanation  of  Mr.  Broadhead^ 
because  it  supplements  my  suggestion  very  cfftvtively,  and 
shows  that  iill  we  ciin  probably  do  now  is  what  I  propose  to 
do  in  the  resohition  that  I  oiler.  I  will,  therefore,  now  add 
to  that  resolution,  that  all  otiier  mattei's  and  suggestions 
contained  in  that  report  be  recommitted  to  the  committee^ 
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and  that  they  be  instructed  to  report  thereon  at  the  next 
meeting.  So  that  we  may  accomplish,  or  help  to  accom]  1  i  - 1 1 , 

what  these  learned  gentlemen  in  Congress  tell  us  may  now 
be  accomplished,  viz.,  the  restoration  of  the  right  o£  appeal 
given  by  the  original  act  of  1867.  And  having  done  that, 
we  may  then  see  at  the  next  meeting,  whether  we  cannot  ac- 
complish that  desirable  severance  of  jurisdiction  between  the 
state  and  federal  tribunals,  and  going  a  little  further,  acting 
^-isely  upon  the  maxim  of  going  slowly  and  accomplishmg 
what  we  can. 

The  Chairman  : 

Do  you  make  your  motion  as  a  subsititute  for  the  resolu- 
'  tion  o£fered  by  the  committee  ? 

R.  T.  Merrick  said  ; 

It  is  a  substitute  for  whatever  is  now  before  this  body : 
that  the  committee  be  instructed  to  represent  the  Association 
before  Congress  in  advocating  the  passage  of  the  bill  now 

pending,  which  will  reslure  the  act  of  1807;  and,  secondly, 
that  all  other  matters  be  recommitted  to  the  committee  with 
instructions  to  report  thereon  at  the  next  meeting  of  this 
Association. 

Alexander  R.  Lawton,  of  Georgia,  said  : 

I  think  the  policy  of  this  Association  tends  to  give  respect 
to  the  standing  committees.  I  should  be  very  glad  to  know 
whether  the  substitute  that  is  proposed  would  meet  willi  the 
sanction  of  tlie  chairman  of  that  committee. 

R.  T.  Merrick,  of  Washington,  said : 

I  leiL  very  eunlideut  that  it  would. 

Alexander  R.  Lawton,  of  Georgia,  said : 

My  friend  from  Alabama  remarked  that  the  Association 

was  not  prrpiin  d  to  vote  n\nm  this  matter,  because  a  great 
many  of  them  had  now  heaid  of  it  for  the  hist  time.   In  the 
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changing  character  of  the  attcndauc©  upon  this  Association 
that  is  necessarily  so  at  every  meeting,  and  we  could  never 
act  upon  anything  if  ever}'  member  present  had  to  be 
thoroughly  informed  of  what  had  passed  at  the  previous 
niuttings.  Hence  it  Ix  eomes  important  if  we  wish  to  do 
anything  to  give  heed  to  the  solemn  rcportij  of  the  regular 
committees,  and  especially  a  committee  which  lias  shown 
itself  to  have  done  its  work  as  carefully  as  this  has.  Hence, 
I  take  leave  to  ask  whether  that  substitute  would  not  meet 
with  the  api)rub;ition  of  this  committee  in  lieu  uf  the  action 
they  propotscd.  if  it  does,  I  tliink  it  would  be  a  perfect 
solutioni  probably,  of  the  whole  matter,  so  far  as  I  am 
informed. 

b.  O.  Griswold,  of  Ohio,  said ; 

The  adoption  of  this  resolution  commits  us  to  nothing 
except  to  the  approval  of  the  work  of  the  committ^  in  that 

direction.  Therefore,  it  is  committing  us  to  no  tipctiai  action 
at  all,  but  we  j?iniply  ajjpruvc  of  the  work  of  the  connnittee 
so  far  as  they  have  gone,  and  whatever  suggestions,  in  the 
way  of  suggestions,  are  to  subifiitted  to  the  next  meeting 
of  this  As'^ociation  fur  ap])roval.  Therefore,  I  see  no  reason 
at  i)ie>eiit  for  ullcring  the  suljstitute.  If  we  simply  pass 
thii^  resolution  on  this  subject,  approving  what  tlicy  ask, 
then  another  suggestion  that  the  gentleman  from  St.  Louis 
has  made,  can  be  adopted,  approving  what  Ju<lge  Poland 
has  dune. 

William  Allen  Butler,  of  New  York,  said : 

I  think  I  can  speak  for  every  member  of  the  conmiittee 
when  I  say  that  our  only  [Hn]»u.>c',  uf  course,  is  to  serve  the 
general  end  that  brings  us  all  here,  as  declared  in  our  con- 
stitution, "  to  promote  the  administration  of  justice."  I  may 
be  pardoned  for  calling  attention  to  the  fact  that  we  have 
some  six  or  seycn  standing  committees  upon  our  list,  and 
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here  is  one  single  one— our  committee — expecting  to  report. 

Now,  as  I  say,  this  subject  was  a  novel  one,  and  was  intro- 
duced by  an  important  paper.  It  was  refe  it(  <l  to  uur  coni- 
mittee,  with  a  positive  direction.  Now,  what  becomes  of  the 
report^  or  of  the  recommendation,  is  solely  a  matter  for  the 
Association.  I  take  leave  to  say,  in  answer  to  a  suggestion 
of  Mr.  Hroadhead,  that  we  do  propose,  in  tlio  earlier  part  of 
the  report,  a  change  in  the  present  mode  of  administration, 
in  this  rc[K)rt.  We  had  a  case  in  New  York  tlie  other  day 
— ^that  of  Tally — ^which  has  excited  a  good  deal  of  attention. 
He  was  a  defaulter  of  the  funds  of  a  hank  entrusted  to  him, 
and  he  came  to  Now  York.  Tic  was  arrestid  for  extradition, 
and  Commissioner  Osborne,  a  very  experienced  and  careful 
magistrate,  committed  him.  He  appealed  to  the  district 
judge,  and  Judge  Brown  reversed  the  decision  and  set  the 
man  at  liberty.  We  have  suggested  that  in  a  case  of  this 
description  it  is  hardly  safe  that  the  ultimate  appellate  juris- 
diction sliould  be  vested  in  a  single  district  judge.  This  is 
an  important  subject.  We  are  here  to  consider  subjects  of 
importance  all  over  the  country.  I  venture  to  suggest  that 
here  is  a  subject  of  very  great  practical  importance,  whether 
it  is  safe  or  wise  to  leave  so  great  a  power  in  tlie  hands  of  a 
district  judge,  whether  there  ought  not  to  be,  as  we  suggest, 
an  amendment  of  the  revised  statutes,  to  give  the  right  of 
review  to  a  court  composed,  as  we  suggest,  of  the  district  or 
circuit  judges — a  court  that  shall  really  be  an  appellate 
court.  It  is  possible  that,  on  reflection,  the  Association 
might  tliink  it  worth  while  to  attempt  some  amendment  in 
that  respect.  In  regard  to  the  particular  subject  to  which 
the  act  of  Congress  refers,  I  think,  as  it  turns  out  here,  that 
a  remedial  statute  is  already  in  course  of  passage,  and  likely 
to  become  a  law,  it  is  very  proper,  and  I  think  the  couimit- 
tee  would  be  very  glad,  to  accept  the  views  of  the  Association 
in  that  respect ;  that  the  Association,  at  once,  instruct  the 
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committee,  as  I  uiidei:?tuad  the  resolution  of  Mr.  Merrick,  to 
co-operate  on  behalf  of  tlie  Association,  to  secure  the  passage 
of  that  act ;  and  then,  if  the  other  matters,  including  that  to 
which  I  have  referred,  are  re-committed  to  the  committee,  I 

think  that  would  be  proper. 

C.  G.  Bonney,  of  Illinois,  said : 

I  think  that  the  state  of  the  question  hefore  us  is  not  quite 

clearly  tuiicrivod.  No  motiuii  1ms  been  made  to  adopt  the 
report  of  the  committee.  With  the  concurrence  of  its  cJiair- 
man  I  offered  a  resolution  which  the  Association  has  not  yet 
beard. 

The  Chairman : 

I  put  the  question  directly  whether  you  intended  your 
resolution  to  adopt  the  report  of  the  committee. 

C.  C.  Ikjinicv: 

Then  Mr.  Merrick  moves  a  substitute,  not  for  the  resolu- 
tion reported  by  the  committee,  which  was  not  before  the 
house,  but  for  my  resolution.    While  I  was  writing  the 

cliaii^cs  which  had  l)een  agreed  ujxin  between  the  mover 
of  this  resHiiutiou  and  other  members,  the  substitute  was 
moved,  since  which  this  resolution  has  not  beeii  road.  I 
conceive  that  there  is  one  very  wide  difference  between  Mr. 
Merrick's  substitute  and  my  own.  That  simply  dismisses 
this  ( oiiiniitlce.  Tliis  pendins:  act  in  Cone:ress  is  not  passed 
yet.  W  lu  iher  it  ever  will  be  passed  is  problematical.  The 
only  substantial  diii'erenoe  between  the  suggestions  made 
by  the  gentleman  from  Missouri  and  the  gentleman  from 
Washinfrton,  were  these.  My  resolution  continued  the  mat- 
ter in  charLTe  of  the  cuiiiiiiitk  e  to  render  .such  aid,  and  do  such 
tilings  as  they  may  find  expedient  or  proper;  and,  if  they  make 
any  new  amendment,  to  send  it  to  the  members  of  the  Associa- 
tion, as  the  gentleman  from  Alabama  requested.  With  the 
chair'.s  permission  1  will  read  the  resolution  as  it  now  stands: 
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**IU8olved,  That  the  report  of  the  Committee  on  Jurispru- 
dence and  Law  Reform  be  received,  and  that  the  matter  be 

recommitted  to  the  committee  with  iiibiruclions  to  take  such 
furtiier  j>ruceeclings  in  accordance  with  tlieir  recommend- 
ations as  they  may  deem  expedient;  and  that  the  committee 
be  requested  to  send  a  copy  of  any  statutory  amendment 
ihey  may  prepare  to  each  member  of  the  Association,  prior 
to  the  next  meeting  of  this  Association.  ' 

Tliis  resolution  carefully  avoid?  ])ledging  the  Association 
to  the  restoration  of  the  act  of  1807,  merely  because  the 
Association  might  want  to  do  something  more,  or  different 
I  think  the  wisdom  and  discretion  of  this  committee  has 
been  sufficiently  [proved  in  former  years  that  we  may  still 
be  williug  to  trust  them. 

R.  T.  Merrick,  of  Washington,  D.  C,  said : 

Mj.  Chairman,  Mr.  Honney,  has  offered  a  resolution.  I 
have  nothing  to  do  with  the  resolution  reported  by  the 
ijommittee.  1  don't  want  to  vote  it  down,  or  apj>rove  it  at 
all.  As  a  substitute  for  Mr.  Bonney's  resolution  I  offer  the 
following : 

"That  tlie  committee  be  instructed,  nji  behalf  of  this 
Association,  to  advocate  the  pa5<sage  of  a  bill,  by  Congress, 
restoring  the  right  of  appeal  in  Ao^eoa  corpuB  cases  to  the 
Supreme  Court  as  given  by  the  act  of  1807.   Secondly,  That 

all  other  matters  and  tliiiiL:^^  iu  the  report  of  the  committee 
be  recommitted  to  the  committee  with  iustruetiuns  to  report 
thereon  at  the  next  session  of  tlie  Association." 

The  Chairman : 

I  will  tiike  a  vote  upon  Mr.  ^fcri  i(  k's  substitute. 
The  substitute  was  then  adopted. 

The  Chairman : 

The  question  now  is  u[Kjn  adopting  Mr.  Merrick's  motion, 
and  referring  the  matter  back  to  the  committee. 
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A  vote  was  thereupon  taken,  and  the  motion  was  an- 
nounced by  the  chair  as  adopted. 

Tlie  Chairman : 

The  report  of  the  Committee  on  Judicial  Administratioa 
and  Remedial  Procedure  is  next  in  order. 

R.  T.  Merrick,  of  Washington,  D.  C, 
On  behalf  of  that  committee,  said,  I  beg  to  ask  the  Asso- 
ciation until  to-morrow  to  make  a  report. 

C.  C.  Bonnoy,  of  Illinois : 

The  Committee  on  Legal  Education  have  nothing  to 
report  at  present. 

[The  resfiective  chairmen  of  the  Committee  on  Commer- 
cial Law,  and  the  Committee  on  International  I^w,  an- 
nounced that  tliey  had  no  reports  to  submit.] 

The  Secretary  announcecl  that  the  Committee  on  Publica- 
tion, and  the  ()bit\iary  Conmiittco,  would  make  their  reports 
in  print. 

From  the  Committee  on  Grievances  there  was  no  report. 
Simeon  E.  Baldwin,  of  Connecticut : 

Before  the  busint':*s  of  the  standing;  committees  is  dis]K>Ked 
of  I  have  a  re.solution  of  reference  that  I  should  be  glad  to 
bring  before  the  Assot-iation,  with  a  desire  of  securing  a 
report  next  year  from  the  distinguished  committee  of  which 
the  gentleman  troni  tho  District  of  Columbia  is  a  member. 
It  is  ill  rc;:anl  to  tiie  familiar  subject  of  the  relief  of  the 
Supreme  Court,  but  it  is  designed  to  approach  the  subject 
from  a  ditTcrent  side  from  that  which  has  been  hitherto 
made  till-  subject  of  the  attention  of  the  Association.  A  dia- 
tinjruislinl  iiietnber  i>f  tlie  .\.«s()ciation,  who  is  also  a  member 
of  the  national  Coiigri^s,  tells  me  that  a  measure  is  before 
that  IhkIv  which  seeks  to  relieve  the  Supremo  Court  by 
cutting  oil'  u  portion  of  the  business  that  comes  to  it  from 
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the  District  of  Columbiu  and  from  the  territories.  The 
present  statutes,  gentlemen  may  recollect,  allow  appeals 
from  the  Supreme  Court  of  the  District  of  Columbia  to  the 
Supreme  Court  of  the  United  States  in  cases  involving  a 

pecuniary  amount  much  less  than  that  required  for  a[)peals 
from  the  several  circuit  courts  to  the  JSupreme  Court  A 
similar  discrimination  against  the  states  exists  in  favor  of 
the  territories.  If  a  man  has  a  controversy  in  a  court  in 
a  territory,  involving  a  trifling  pecuniary  stake,  he  may  try 
his  ciisi.'  hclore  the  circuit  court  of  the  tcrritor\'  and  Ixlure 
the  (Supreme  Court  of  the  territory  sitting  in  banCf  and  may 
then  again  take  an  appeal  to  tlie  Supreme  Court  of  the 
United  States.  And  I  am  informed  that  one  out  of  four  of 
the  cases  which  may  be  disposed  of  by  the  Supreme  Court 
in  a  year,  may  come  from  that  source;  or,  lu  slate  it  other- 
wise, I  am  told  that  seventy-five  cases  a  year  is  a  fair  aver- 
age for  the  cases  that  come  up  from  the  territories  and  the 
District  of  Columbia  to  the  Supreme  Court,  which  might  be 
cut  off  if  the  territories  and  the  District  of  Columbia  were 
put  upun  tlie  same  gruund  as  the  state.-^,  and  an  appeal 
refused  unless  §5,000  was  in  vol  veil.  I  think  it  i<  a  subject 
we  ought  to  investigate,  and  therefore  I  offer  the  following : 

Re^lvedf  That  in  the  opinion  of  this  Association  no  suffi* 
cient  reason  exists  for  coiitinuif)*;  tlie  discrimination  in  favor 
of  the  territories  and  the  Di^uict  of  Columbia,  created  by 
the  existing  statutes,  grantintr  an  apj^eal  from  their  courts 
to  the  Supreme  Court  of  the  United  States  in  ordinary  causes 
involving  less  than  J5,000.  That  the  forerroing  resolution 
be  referred  to  the  ConnnittiH'  on  Judicial  Admiuistratiou  and 
Remedial  Pructdure,  to  be  reported  on  at  the  next  annual 
meeting,  and  that  the  committee  be  requestid  to  transmit 
their  report  to  the  secretary,  for  printing  and  distribution, 
not  later  than  July  20, 1885." 

It  will  be  perceivcil  that  the  resulution  goes  to  the  corn- 
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mittee  as  a  mere  matter  of  reference,  and  that  they  are 
requested  to  transmit  their  report  to  the  secretary,  to  be 
printed,  on  or  before  July  20th,  of  next  year,  and  the  secre- 
tary will  then  distribute  it. 

Alexander  R.  Lawton,  of  Georgia,  said: 
Make  it  June  ]st. 

Simeon  £.  Baldwin,  said : 

It  may  not  be  possible  for  the  committee  to  get  together 
again  until  the  vacation  season  of  next  year,  which,  with 
some  lawyers,  begins  the  first  oi"  July. 

Walter  George  Smith,  of  Pennsylvania :  ^ 

I  would  like  to  call  my  friend's  attention  to  the  fact  that 

last  vcar  tlje  Cuiuinittco  of  the  Law  Asijuciation  of  I'liila- 
delphia,  having  the  matter  of  the  measures  proposed  lor  the 
relief  of  the  Supreme  Court  under  consideration,  sent  a 
committee  to  this  body  to  state  what  they  had  done,  and 
to  submit  for  its  consideration  a  report  which  had  been 
prepaml  and  read  before  the  rhiladeli»ljia  As-ocialiuii. 
That  report,  upon  motion  of  Mr.  Vaux,  was  refcrrr d  to  the 
Committee  on  Judicial  Procedure.  I  find,  on  looking  at 
that  report,  a  copy  of  which  I  have  in  my  hand,  that  this 
ver>'  evil  of  which  Mr.  Baldwin  complains,  or  to  which  he 
desires  the  "attention  of  this  As^uciaiiuu  lo  be  t'?.pecially 
drawn,  has  been  particularly  set  forth  therein.  It  has, 
therefore,  been  under  consideration  during  the  past  year. 
Here  I  have  statistics  showing  the  number  of  cases  in 
certain  reports  of  the  .Supreme  (  V)urt,  showing  their  origin 
from  all  the  states  and  territories,  the  number  of  patent, 
copyright  cases,  etc.,  making  a  careful  analysis  of  the  amount 
of  time  required  by  the  court  in  passing  upon  and  deciding 
them,  and  calling  ])articular  attention  to  the  evil  elfects  of 
the  discriniiuation  in  t.ivor  of  the  territories  and  tlie  District 
of  Columbia  in  the  UKjney  limit  of  appeals.    Now,  Mr. 
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Chainnan,  if  Mr.  Baldwin's  resolution  will  have  the  effect 
of  abating  one  of  the  evils  of  the  pressure  of  business,  well 

and  <:oo<l,  but  it  does  seem  to  me  somewhat  superfluous. 
When  1  call  to  mind  that  very  brilliant  debatf  upon  the 
subject  of  the  relief  of  the  Supreme  Court,  to  which  this 
Association  listened  with  so  much  interest  two  years  ago, 
and  when  I  remember  that  this  matter  has  been  already 
referrcil  to  one  of  {]iv  staM(lin<,^  committees  of  the  Association, 
I  think  wo  are  giving  too  mucli  diguity  to  one  of  the  minor 
details,  by  a  special  reference.  I  move,  therefore,  to  lay  this 
resolution  over  until  to-morrow,  when  the  report  of  the  Com- 
mittee on  Judicial  Procedure  will  be  presented,  and  we  shall 
know  exactly  what  has  been  done  ii}M>n  the  subject.  If 
nothing  has  been  done  by  that  committee,  it  may  tlien  Ije 
the  wish  of  the  Association  to  consider  this,  and  the  other 
causes  of  the  delays  in  the  Supreme  Court,  at  once.' 

R.  T.  Merrick,  of  Washincrton  : 

I  second  Mr.  Baldwin's  motion  so  as  t<>  bring  it  regularly 
before  the  meeting;  I  want  to  say  that  should  the  subject 
come  up  for  discussion,  I  am  quite  confident  I  can  show 
good  and  substantial  reason  for  this  difference  in  the  speci- 
fication of  the  amounts  made  requisite  in  case  of  apix-nl  from 
the  -lates,  and  that  from  the  territories  and  the  District  of 
Columbia;  and  I  would  ask  the  gentleman  to  modify  his 
resolution  so  that  it  should  simply  say  that  the  subject  1>e 
referred  to  the  committee,  instead  of  using  the  equivocal 
language  in  which  it  now  is.  And  I  would  -ay  for  inyst  If, 
and  for  the  bar  of  the  District  of  Columbia,  tliat  we  are 
clearly  of  opinion  that  it  would  be  a  gross  injustice  to  liti- 
gants in  that  district,  under  existing  circumsttmce^,  and 
possibly  under  any  circumstances,  to  cut  oW\  or  in  any  way 
abridge,  tlitir  right  of  ai)peal  to  the  6ui>it;iiU'  Court  of  the 
United  States.   And,  1  hope  that  gentlemen  of  the  Associ- 
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ation  will  extiiuine  the  subject  iKifnrc  they  make  up  their 
minds  about  it.  Will  (he  gentlcinaii  modify  his  motion  as 
I  suggest? 

The  Secretary  aj^ked 

W'liotlicr  Mr.  Smith's  motion  to  lay  on  tl«e  table  until 
to-Miorrow  morning  had  V>een  soeondcd. 

Jolm  F.  Dillon,  of  Now  Ynrk: 
I  second  it. 

A  vote  was  then  t4iken  ujKin  Mr.  Smith's  motion,  to  lay 
on  the  table  until  to-morrow  morning,  the  re^Iutiou  of  Mr. 
BaMwin,  and  it  was  adopted. 

The  ( 'hainnan  said: 

Miscellaneous  bu.sines8  is  now  in  order. 

Austen  C«.  I'ox,  of  New  York,  olTered  a  resolution  a.s  fol- 
lows : 

" liefiolird,  That  .so  niucli  of  the  Annual  Address  as  refers 
to  the  evils  of  the  system  of  reporting  the  decisions  of  the 
ctturts  be  referred  to  the  Committee  on  Judicial  Administra- 
tion and  Keniedial  I'rocedure,  with  a  request  that  they  report 
at  the  ne.xt  annual  meeting  of  the  Association." 

William  .Mien  Butler,  of  Xew  York,  seconded  the  motion, 
antl  it  was  adopted. 

Till-  Association  then  adjourned  until  8  o'clock,  P.M. 


K.  r.  iViland.  of  Vermont,  presented  the  names  of  three 
gi'iuleiiim  reconnnended  by  the  General  Council  for  election 
a.-  mendier'^  of  the  .\ssiu  iation,  and,  no  objection  being  made 
tln  n'to.  ihry  Wire  dei'hinMl  niiMnbers.  [See  List  of  AVw 
JI'inliifH  at  iht  ui'i  uj  llit:  MintiUi!.) 


Evening  Se^ion,  Thursday,  August  'list. 
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The  Chairman  r 

The  business  of  the  evening  will  begin  with  a  paper  by 
Mr.  Collier,  of  St  Louis — as  he  appears  to  be  according  to 
the  programme,  though  he  now  resides  in  New  York.  After 

which  we  will  lisii  ii  to  a  paper  by  iMr.  biiiion  Sterue,  of  New 
York.   I  now  introduce  Mr.  Collier, 

Mr.  Collier  then  read  his  paper.   {See  Appendix.) 
The  Chairman : 

I  introduce,  with  great  pleasure,  to  the  Association,  Mr. 
Simon  Sterne. 

Mr.  bimon  Sterne  then  read  his  paper.   {See  Appendix.) 

W.  H.  H.  Russell,  of  New  York,  said : 

I  move  that  thf  discussion  upon  the  two  papers  road  be 
deferred  until  to-morrow  morning,  at  11  o'clock,  as  1  am 
sure  that  the  yery  able  address  of  Mr.  Sterne  will  bo  of 
interest  to  our  president,  inasmuch  as  he  recommended 
biennial  sessions  of  legislatures. 

James  O.  Broadhead,  of  Missouri,  seconded  the  motion. 

II.  Wavno  Parker,  of  New  Jcrsev.  said: 

I  hope  tliis  motion  to  postpone  will  not  prevail.  We  are 
all  here  imd  are  greatly  interested,  and  I  should  feel  very 
glad  if  we  could  at  least  open  discussion  on  the  subject 
to-night. 

David  Dudley  Field,  of  New  York,  said : 
I  perceive  in  the  programme  that  miscellaneous  business 
is  up  for  to-morrow,  l)y  which,  I  suppose,  is  meant  that  the 

discussion  of  any  proposition  tiiat  is  brought  forward  will 
be  in  order,  llow  mucli  of  this  tlioru  mav  be  I  <l(>ii't  know, 
but  for  my  own  part  I  desire  to  bring  before  the  Association 
a  particular  subject,  and  ask  for  the  appointment  of  a  special 
committee.  If  this  discussion  which  is  asked  tto  be  post- 
poned until  to-morrow  is  to  cut  oil  that,  why  1  beg  that  it 
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may  go  on  to-night.  However,  my  object  in  rising  is  to  ask 
what  is  the  programme  for  to-morrow. 

The  Set-retary  said : 

To-morrow  the  nomination  and  election  of  oflBcers  will  be 
made.  That  will  be  the  first  thing.  Then  will  come  mis- 
cellaneous business.  If  the  General  Council  have  done  their 
duty  well,  the  election  of  those  officers  will  be  made  without 
any  long  delay. 

David  Dudley  Field,  of  New  York,  said: 

NVe  are  to  presume  that  the  committee  has  done  its  duty 
well ;  and,  if  so,  the  election  of  officers  will  not  take  more 
than  a  very  few  minutes? 

The  Secretary: 

No — not  mure  than  a  few  minutes. 

David  Dudley  Field,  of  New  York,  said : 
Then  there  is  to  be  nothing  before  the  Association  to-mor- 
row  but  general  <lis<:u.ssion. 

Walter  (.Jeorge  Smith,  of  i'ennsylvania,  said: 
I  would  call  attention  of  gentlemen  to  the  fact  that 
ProfessDr  Baldwin's  resolution  has  been  laid  on  the  table, 
with  the  understanding  thai  it  will  be  taken  up  to-morrow, 
whrn  Mr.  Merriek  will  make  a  re{K»rt  from  the  Committee 
on  Judicial  .\dniiiiist ration  and  Remedial  Procedure. 

Cliiirlos  A.  Peubody,  of  New  York,  said: 

1  move  an  amendment  to  the  resolution  of  Mr.  Russell, 
that  the  matter  Ik'  laid  over  until  the  session  of  the  Associ- 
ation at  ten  f»Vlock  to-mormw,  and  then  not  necessarily  to 
be  pHK-'eeded  with  at  that  hour. 

W.  H.  II.  Russell,  of  New  York: 
I  accejit  the  aiiieii<hiient. 

Till'  iimtion,  as  amended,  was  then  adopted. 

.\(Ijourjn:d  to  lU  o'clock  A.  M.,  on  Friday. 
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Friday  Morning^  Augud  22(L 
The  President  huviiig  called  the  meeting  to  order, 
Luke  P.  Poland,  of  Vermont,  said : 

The  General  Council  nominated  for  admission  as  members 
of  the  Association,  several  gentlemen,  all  of  whom  were  duly 
elected.   (See  List  of  New  Members  at  Ute  end  of  the  Minutes,) 

The  1 'resident : 

The  iivai  imsnnj^s  in  order  is  the  nomination  of  otlicers. 
Luke  P.  Poland,  of  Vermont : 

I  am  instructed  by  the  General  Council  to  report  the  list 

of  officers  agreed  upon  for  the  coming  year. 

(See  List  of  Officers  in  Appendix,) 

Skipwith  Wiliiici,  of  Mai  vLind: 

1  move  tliat  Alexander  Hamilton  b«  added  to  the  I^eal 
Council  for  Virginia.  He  is  the  only  representative  for  that 
state  here  present 

Charles  A.  Pea  body,  of  New  York,  seconded  the  motion, 
and  it  was  adopted. 

The  President : 

Are  the  nominations  vou  have  heard  read,  for  officers  of 
the  Association,  ratified  ?  All  in  favor  of  so  doing  will  say 
"aye!" 

The  nominations  were  ratified  l)v  a  unanimous  vote. 
{See  Lid  of  Officers  at  end  of  Minutes,) 
E.  F.  Bullard,  of  New  York: 

I  move  that  the  name  of  J.  M.  Dudley  be  added  to  the 
Local  Council  from  >»'ew  York: 

Charles  A.  Pealwdy,  of  New  York,  seconded  the  nomina* 

tion,  and  Mr.  Dudley  was  elected. 
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The  President : 

Tlie  next  thing  iu  order  is  miscellaneous  business. 

W.  H.  H.  Russell,  of  New  York,  said : 

In  onler  to  bring  llie  i)a|jor  of  Mr.  Sterne  before  the 
Association,  I  move  the  following : 

"Rmlvedy  That  the  very  able  and  valuable  paper  read  by 
Simon  Sterne,         of  New  York,  last  night,  be  referred  to 

the  roiiiiiiittec  on  JuiisjaiKience  and  Law  Reform,  with  the 
instruction  that  they  report,  at  our  next  meeting,  upon  the 
important  suggestions  therein  contained." 

William  Allen  Butler,  of  ^Jew  York,  said; 

I  second  the  motion.  In  order  to  show  something  about 
the  importance  of  some  of  the  questions  treated  tbere^  I 
desire  to  call  attention  to  a  specimen  of  one  of  the  evils 

arising  from  legislaiiun  in  this  counu'v — I  refer  to  that 
statement  where  he  sa)'s,  in  substance,  that  a  great  deal  of 
special  legislation  is  worked  through  legislatures  under  the 
form  and  guise  of  general  legislation.  As  a  specimen  of  that 
T  think  we  have  a  most  clearlv  defined  one  in  Section  1,440 
of  the  New  York  Code  of  (^ivil  Procedure.  In  order  that 
the  Assoeiation  may  understand  how  such  a  thing  may  be 
done,  I  beg  leave  to  read  the  section.  The  objectionable 
legislation  occurs  in  the  amendment  to  that  section  which 
wa-<  adopted  witli  the  code  in  the  first  instance.  The 
MHiiun  as  lirst  adopted  read:  "  Tlie  right  and  title  of  the 
judgment  delitor,  or  of  a  person  holding  nn<lrr  him,  or 
deriving  title  through -the  real  property  sold  by  virtue  of 
an  execution,  is  not  divested  or  sold  until  the  expiration 
of  the  period  within  which  it  can  be  redeemed  as  pre- 
scrilM^l  in  ihi-  article  and  tlie  execution  of  the  sheriff 
deed;  l^nl  if  the  property  is  not  redeemed  when  a  deed  is 
executed  in  pursuance  of  sale,  the  grantee  in  the  deed  is 
deemed  to  have  been  invested  with  the  legal  estate  from 
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the  time  of  the  sale'' — so  far  as  I  have  mid,  is  the  original 
section,  but  heie  comes  the  amendment:  "and  if  the  title  of 
such  grantee  or  his  assigns  is  adjudged,  for  any  reason  or 

cause  whatsoever,  to  be  null  and  void  in  anv  action  for  that 
purjK)se  brought  by  the  judgment  ilebtor  or  hib  as.-igus, 
such  judgment  shall  have  no  force  or  etlect  uules.s  within 
twenty  days  after  the  entry  of  such  judgment,  the  plaintiff 
shall  pay  to  such  grantee,  or  his  assigns,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time 
of  the  sale  as  prescribed  in  this  article,  including  the  costs 
and  expiaises  of  suid  defendant  in  tiefending  the  action  in 
which  said  judgment  was  recovered  to  be  adjusted  by  a 
judge  of  the  court  in  which  said  action  was  brought,  and 
in  the  event  of  the  lilaintill's  failun'  t(}  pay  such  purchase 
money  and  expenses  within  the  time  aforesaid,  said  title 
shall  be  valid  in  baid  grantee,  and  in  such  case,  and  in  case 
judgment  has  heretofore  been  recovered  and  appeal  has 
been  taken  therefrom  which  is  now  i»ending,  and  said  judg- 
ment shall  l)e  iiliiinifil  upon  (inal  appeal,  the  same  shall 
have  no  Ibrre  or  ell'ect  unle>-^  w  ithin  twenty  days  after  the 
entry  uf  the  judgment  of  aflirmauce,  the  plaintill  sliall  pay 
to  such  grantee,  or  his  assigns,  the  sum  of  money  which  was 
paid  from  the  sale,  with  interest  as  aforesaid,  including  the 
costs  and  expenses  of  the  defendaiii  as  afon  sii*!  in  prose- 
cuting any  appeal  from  said  judgmunt,  and  in  the  event  of 
plaintiffs  failure  to  do  so  said  title  shall  be  valid  in  said 
grantee/'  Now,  you  will  see  that  if  some  gentleman  chose 
to  go  to  Europe  for  six  months,  and  he  comes  back  and 
finds  his  homestead  sold  upon  a  void  judgmenl.  and  pur- 
chast'd  in  by  some  person,  he  may  bring  an  action  to  set 
aside  the  sale,  but  before  he  can  get  his  property  back  he 
has  to  pay  the  amount  of  the  bid  and  the  costs  of  the  action 
which  the  defendant  has  incurred  and  the  costs  of  appeal, 
or  else  his  property  is  gone.  Now,  what  may  be  the  cou- 
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>tru(  (ion  of  tliif<  section  when  it  comes  before  the  court  I 
(Imh  i  know,  but  as  it  stan<ls  no  man  can  gel  ius  property 
back  wiieu  sold  under  an  execution,  no  matter  how  void, 
without  paying  the  purchase  money.  That  is  a  specimen 
of  special  le^slation,  and  undoubtedly  was  carried  through 
by  bomebo^iy  having  a  ca!>e  to  which  to  apply  it. 

C,  C.  Bonney,  of  lllinoiH,  add: 

£  desire  to  offer  a  few  suggestions  in  relation  to  the  ]>aper 
on  "Defective  and  Slipshod  Lejriplation,"  read  by  Mr.  Sterne 

last  evening.  It  is  a  sul>ject  whu  li  <  aii  li;irill\  failed 
to  attract  the  attciitiou  of  every  practicing  lawyer.  It  is 
im|)0!$sibie  to  exaggerate  the  evils  which  flow  from  the 
source  to  which  that  paper  refers.  We  all  listened  with 
deep  interest  to  the  presentation  of  the  subject  made  by 
the  UaiULil  aiuhur.  In  the  main  I  concur  with  Uk  vitws 
which  he  cxprc'>-c<L  No  matter  whetlicr  the  suggestions 
made  be  precisely  those  which  the  future  shall  deem  wise- 
enough  to  carry  into  effect,  they  will  attract  tlie  attention 
of  tlie  profession  and  the  public,  and  promote  the  de«ired 
end.  The  reiorm  of  a  great  evil  is  not  a  hcjliday  matter, 
but  a  serious,  and  oftentimes  a  long  and  i>ainfui  under- 
taking. Let  us  confront  thi%(  subject  as  it  de^^rves.  It  is- 
time  not  only  to  speak  with  the  vigor  of  the  [)aper  to  which 
1  ref<'r,  but  the  time  has  come  for  serious  and  sober  action 
by  our  ]»i-(il('-sion. 

fc>omo  dithcultics  to  wliich  the  piper  does  not  refer  con- 
front us.  We  are  met  at  the  outset  with  an  almost  uni- 
versally errcmeous  i>ublic  oj)inion  on  tlie  subject  of  legis- 
lation. Until  we  meet  that  ditliculty,  until  through  the 
vuici;  of  tlie  jirt*l«.»iuii,  which  alone  can  act  in  this  matter 
in  the  lir-1  instanci',  the  public  ojiinion  on  the  subject  of  the 
quulilications  of  legislators  and  their  duties  is  corrected,  all 
hope  of  liny  etfective  remedy  must  be  vain.   Xot  only  is 
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public  opiuiou  seriously  ut  (aiili  at  tius  time,  it  hivs  tiiwuys 
been  wrong  from  the  founding  of  the  government  down  to 
this  hour.  We  have  waitcid  a  century  to  begin  ttte  vast 
work,  whicli  none  of  us^  should  undertato,  of  correcting 

tliat  iTrontH»u>-  |>iil«lic  opinion. 

Ami  tliat  i>  iioi  tlu-  only  difliciilty.  Win  n  we  attempt 
to  Jii'i  public  opinion  right  in  rcgurU  to  tht-  mutter  of 
defective  and  alipuhod  k>giBlation,  the  proposed  reform  ^ill 
be  Gombatted  by  every  corrupt  influenoe  which  seeks  to 
]ii  rvi  rt  tlic  oni<Ts  of  the  govcniinent  to  its  pni  ptK- -  The 
iiionu'nt  the  |»ro}V"^sion  raiMS  its  viiii<'  ii;  If  half  ot  n't<>rni 
of  this  greut  evil,  cvtrv  Ucmugogut  who  f?wk.s  public  favor 
by  appeal  to  the  lowest  instincts  of  men,  will  raise  an  outcry 
against  the  expense  required  to  frame  and  ensct  proper 
legit^lation.  Mr.  Stcrm  "-  ii.i|N  r  st  t  forth  with  sonu' distinct- 
of  (It'tail  the  ni«  tlu>(l  of  pr< Kurinj^  private  Ifirislation 
in  thf  n»t>th«  r  {nntitrv — that  counsel  are  tniplovcd  to  in- 
spcHi  the  bills,  atxl  lo  oppoci^i  their  |Mii<j5i»ge  if  not  conaoiiuul 
with  the  public  welfore.  But  if  such  a  plan  were  iniitituted 
here,  what  an  outcry  would  at  once  be  raised  against  itf 
There  is  but  one  way  to  meet  evil*  of  this  kind:  the  profe^- 
.sioii  must  raise  its  voice  in  denuneiation  of  things  which 
it  cannot  approve,  anil  not  sit  idly  by. 

Tlie  fundamental  error,  out  of  which  grows  the  erroneous 
public  opinion  to  which  I  have  alluded,  springs  from  the 
fact  ttmt  in  the  founding  of  our  guvemment  wo  obliterated 
the  hereditary  governing  class,  but  substituted  nothing  in 
it.-!  stead.  Amifl  tlu  trials  of  that  early  tlay  there  was  u 
sptoutaueous  resj^onse  to  the  demands  of  the  eouatry  which 
resulted  in  the  admiiable  early  legislation  which  is  still 
tiie  delight  of  every  student  of  the  law;  but  as  the  country 
advanced  in  its  growth,  and  its  interests  were  developed, 
we  forgot  that  we  had  made  no  substitule  f'lr  Mir  hereditary 
governing  cla^  of  other  ctjuutrie^,  and  Uiat,  fi-om  its 
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nature,  the  putriotic  flmrify  of  voluntnr}''  and  self-denying 
service  must  be  tfniiH>rary.  Although  we  recognize  in  all 
private  callings  the  necessity  for  study  and  cx|x?rience  aiicf 
j)ractice — nay,  in  one  of  the  great  dcpartnientjj  of  our  gov- 
ernment we  recognize  the  necessity  of  long  study  and  ex- 
perience to  fill  the  judicial  l)ench, — «till,  when  we  come  to 
the  no  les-s  difhcult  and  important  matter  of  Jegislat ion, 
we  take  it  for  gi-anted  that  all  men  arc  endowed  by  nature 
with  the  high  genius  required  for  the  framing  of  statute 
law. 

Not  only  is  this  the  case,  that  the  governments,  state 
and  national,  have  never,  up  to  this  hour,  made  any  pro- 
vision for  professional  and  skilled  labor  in  the  matter  of 
statute  making,  but  we  have  committed  another  folly  to 
which  pul)lic  attention  should  now  be  called.  Because  in 
the  motlu-r  country  there  is  a  House  of  Ijords,  and  because 
in  the  t'onyrc-vs  of  the  United  States  tlicrc  is  a  .Senate  to 
represent  the  (•<|MaI  rights  of  (he  states,  therefore  it  seems 
ti>  h;ivc  Iwrn  ii>suni(«l  (hat  (here  must  neces.sarily  be  a 
8ena(«'  ;m<l  House  of  Representatives  in  the  State  Legisla- 
tun's.  and  yet  l>otli  of  (hose  bndii's  are  characteriml  by 
(he  same  principles  of  «trirani/.ation  and  ottice.  This  should 
not  bo  so.  Evidently  there  has  always  lK;en  a  feeling  latent 
in  (he  public  mind,  as  well  as  in  professional  judjrment,  that 
there  should  be  two  kgislative  houses  for  some  purpose,  but 
that  purpose  has  not  Ix'en  clearly  discerned,  or,  if  discerned, 
it  has  not  iM-en  clearly  deliiied.  What,  then,  can  V>e  sug- 
gi-sted  in  this  Itehalf?  1(  is  this:  in  con(ributing  the  results 
of  experience,  in  acting  on  a  matter  of  public  policy,  the 
jud;:iin'nt  aiul  siig};es(ion  of  the  blacksmith,  the  fanner,  the 
merchant,  the  banker,  an'  just  a<  much  entitled  to  respect 
a-  tbo-e  of  the  liiLrhest  Scholar  or  professional  man.  As  to 
the  mere  matt<'r  of  di^icussinf;  jtublic  judicy,  and  deciding 
whether  ti  ineii>iire  uf  a  particular  kind  is  required,  an 
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assembly  of  men  drawn  fresh  from  the  people,  and  repre- 
senting every  class  in  the  community,  and  every  interest 

ill  tlie  state,  is  the  proper  body  to  determine  such  questions, 
and  ihey  ought,  in  niy  judgment,  to  be  detcrniined,  as  has 
sometimes  happened  in  this  country,  and  not  infrequently 
in  the  mother  country,  not  on  the  details  of  a  statute,  but 
upon  a  8inij)lo  resolution  of  inquiry  whether  or  not  the 
proposed  legislation  ought,  or  ought  not,  to  be  enacted  in 
the  State. 

Then,  above  this  body  of  popular  representatives  should 
sit  the  Senate,  to  take  the  measures  which  the  popular  judg- 
ment has  ap{>roved,  and  embody  them  in  the  clear  and 

exact  provisions  of  a  well -drawn  statute.  Statute-making 
is  not  only  strictly  professional  work,  it  is  the  very  highest 
order  pf  such  work.    The  text  book  of  Story  on  Equity 
Pleadings  tells  us  that  the  drawing  of  a  well  constructed 
bill  in  equity  recpiires  ^reat  accomplishments,  and  the 
endnwiin  nts  wliich  belono:  only  to  highly  irifted  miiids,  and 
yet   lliat  is  a  summer-day  pastime  compai*ed  with  the 
difficult  task  of  framing  a  wise  and  well  constructed  bili^ 
for  enactment  into  a  law  by  the  legislature.   Because  the 
bill  in  equity  deals  only  with  the  facts  which  exist,  while  the 
statute  maker  must  look  intu  ihu  future,  and  endeavor  to 
perceive  the  various  contingencies  and  ditiieulties  which 
may  arise.    Hence  I  suggest,  in  addition  to  what  was  set  | 
forth  in  the  |)a])er  of  the  gentleman  from  New^  York,  that  ^ 
we  will  find  the  best  skilled  bodv  for  the  delicate  work  of  ' 
statute-making,  and  the  elective  prevention  of  "defectivt^ 
and  slip-sliod  legislation,"  in  a  slight  recuns.trucJ.iQU  of  tlie  I 
Senatfi».in^.our- various  state  legislatures,  by  making  them  / 
consist  only  of  experienced  pi  »fessional  men,  assimilated  in/ 
tenure  and  compensation  to  the  judiciary.. 

There  is  little  more  that  1  care  to  say,  but  ann»iig  the 
things  which  escaped  my  attention  for  the  moment,  and  of 
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which  I  made  a  brief  note  while  listening  to  the  paper 
last  evening,  was  tliis :  We  liave  never  had  in  this  country 
any  standard  of  the  civil  service,  legislative,  executive,  or 
diplotnatic.     We  have  stan«lards  of  judicial  and  legal 
jirocedure.    We  have  standards  of  army  and  naval  service. 
We  have  the  naval  academy  and  a  military  school,  in  which 
are  trained,  continually,  young  men  drawn  from  the  con- 
gre,-<«ional  district-^  of  this  great  nation.    1  desire  to  call 
attention  to  this  great  omission.     1  have  long  thou;;lit 
what  I  now  declare,  thai  to  make  the  system  of  goverment 
•  complete  there  shoidd  stand  also,  side  by  side  with  the  naval 
\  and  niilitarv  academies,  a  Civil  Skkvick  Academy,  in  which 
the  art"*  of  statesmanship  and  dipU>njacy  should  be  t^iuglit, 
(  to  fix  a  certaiti  standard  of  excellence  for  the  American 
/  |>eople,  and  to  hold  up  this  standard  before  those  who  seek 
prefernH'iit  in  public  life,  to  show  the  nature  and  extent  of 
I  the  <|naliflc.itions  whi<  h  they  slmuld  try  to  ac<iuirc.    It  is 
""not  that  none  but  those  who  graduate  in  the  military  or 
naval  academic's  succt-ed  in  ol.»taining  honor  in  those  pro- 
fessions, nor  would  it  be  so  in  civil  life,  in  ca-se  the  school 
which  I  adv«M'ale  shoulil  Ik' established,  but  the  influence  of 
such  an  example  could  not.  in  iny  judgment,  be  over-rated. 

In  c()nclusi<in.  let  me  repeal  that  I  think  the  time  has  come 
for  our  i>rofession  to  raise  its  vi»ice  in  favor  of  the  great 
truth  tliat  in  a  free  country,  government  must  be  the 
supreme  liusim-ss  of  the  people.  The  hand  of  the  govern- 
ment is  <»ver  all.  to  juotcct  or  to  restndn.  It  is  amazing  to 
see  that  in  .\merican  public  life  the  public  service  goes 
limping  on  a  begu'i"'^  dole,  ubile  the  great  private  institu- 
ti«>ns  command  the  highest  oid»'r  of  talent  by  pjiying 
what  it  is  worth.  The  error  of  a  false  notion  of  public 
ecuiiiirny  ouubt  ukw  to  be  r«M»ied  oiit  of  the  public  mind. 
\\'lieii  (lie  i:overnnients  nfthe  I  nited  Stjites  and  the  several 
stale-  of  ilii-  I'nion  •^IimH  begin  to  regard  government  aj?  the 
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great  business  of  a  free  people,  and  to  consider  how  trans- 
cendent! y  greater  are  the  interests  of  even  a  small  city — ^not 

to  say  fi  lai^o  city,  or  a  state — than  tlie  largest  and  most 
gigantie  ut  jirivate  »  nti  rpri-es  can  be,  and  to  pay  for  the 
service  which  conducts  and  protects  tlieni,  as,  to  her  glory, 
the  mother-country  has  always  done,  its  honest  equivalent, 
then,  and  not  till  then,  we  may  expect  that  such  reforms  as 
were  advocnit  <1  in  the  able  ])aper  of  Mr.  Sterue  will  niake 
speedy  lieadway  and  advance  to  success. 

I  thank  you,  sir,  and  gentlemen  of  the  Association,  for  the 
attention  I  have  received,  and  regret  that  I  have  occupied 
so  much  of  your  time. 

Benjamin  A.  Willis,  of  New  York,  said: 

I  have  listened  with  attention  and  protit  to  the  thoughtful 
paper  presented  by  my  friend  from  New  York,  It  shows  an 
extent  of  research  creditable  to  him,  and  worth v  of  the  sub- 

ject  he  discussed.  lie  has  depicted  accurately  the  evils 
attendant  upon  our  legislative  system,  u|)on  the  organiz- 
ation of  our  legislative  bodies,  the  formation  of  legislative 
committees,  and  the  election  of  legislative  officers.  He  has 
impressed  us  in  a  most  thoughtful  manner  with  an  idea  of 
that  Uiost  loathsome  of  all  evils,  the  institution  known  as 
the  lobby.  He  has  discusstxl  these  living  practical  questions 
in  a  frank  and  manly  way.  He  has  presented  remedies  for 
the  cure  of  these  abuses.  Whether  these  remedies  are  effec- 
tive, practicable,  and  such  as  tho  exigency  requires,  i.s  the 
question  to  be  dctciiniucd  1)V  tliis  Association.  Jt  is  a  rpies- 
tiun  that  comes  within  the  purview  of  its  purpose  and  object. 

And  herein,  I  wish  to  say,  that  I  entertain  with  the  gentle- 
man a  broad  and  essential  difference  of  opinion.  The 
proi>osition  he  presents  is, — 1st,  That  a  division  be  had 
between  ])rivate  and  j>ublic  laws:  2d,  That  private  law.-  be 
regarded  as  bills  of  a  private  nature;  3d,  That  a  certain  char- 
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actor  of  suit  to  be  instituted  by  tlie  party  desiring  that  class 
of  legislation;  4Uiy  That  in  so  far  as  public  laws  are  con- 
cernecl,  a  supervisory  board  be  created,  to  the  end  that 

private  interests  be  in  uu  wise  effected  by  what  is  seeniiiiuly 
general  legislation;  5th,  That  in  p\iblie  act-^  wlierein  prop- 
erty is  to  be  taken  for  public  purposes,  or  rr.rf.oT-ate  franchisee 
to  be  granted  or  withheld,  public  notice  shall  be  tiled  in  cer- 
tain i^overnniental  offices;  0th,  That  public  notice  shall  be 
printed,  ami  in  in.-uinces  wliere  property  is  to  be  taken  either 
in  fe<'  '^r  by  way  of  easement — in  siu  h  cases,  notice  shall  be 
given  to  the  i>arty  to  be  aliected  by  the  legislation. 
I^^o  carry  out  these  reforms  he  proposes  that  a  new  pro- 
\  fessional  body  be  created  known  as  parliamentary  lawyers 
.'or  ngents;  that  incid«'nial  tlitittd  iiiere  shall  be  estab- 
[jished  a  body  of  parliamentary  experts.  I  Jiave  never  as  yet 
encountei'ed  a  public  measure,  or  a  proposed  remedy  more 
obnoxiou^i  to  the  spirit  of  this  government  and  the  character 
of  our  institutions  than  that  which  my  learned  friend.  Mr. 
Sterne,  has  proposed.  It  is  the  essence  of  a  republic  that 
tlie  boundaries  between  the  judicial,  the  legislative,  and 
the  executive  departments,  should  be  distinctly  defined.  In 
this  proposition  he  has  snirgested  a  merger  of  all  these 
dillerent  functions.  He  pr  .poses  to  make  as  an  adjunct  to 
tlie  lei;islnlive  finn  tion  a  judicial  function,  so  that  these 
men,  su  inethcieut  for  the  purpose  of  legislation,  which  is 
not  questioned,  are  not  only  to  be  legislators  but  judges- 
Then,  again,  the  system  that  he  proposed  is  cumbersome. 
It  is  well  known  that  in  this  country  all  apjdiances  of 
^'ovcrnnient  are  expch^ive  and  inetieciive.  Me  prui»uses 
to  make  it  nunv  f  nin|>lex.  The  tendency  should  be  the 
other  way.  We  should  make  our  legal  system  more  cheap 
than  it  has  been  heretofore.  I  deplore  this  inclination 
(Ml  llir  part  of  my  Irarned  triend,  and  also  the  gentleman 
who  preceded  me,  Ut  ignore  all  the  exigencies  of  our  llepub- 
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lican  system,  while  they  are  «)  completely  al.)sorbi'(i  with  tlio 
virtue  of  the  moiiardiical  system.  Then,  again,  if  you  will 
review  the  pnjvisions  of  this  plan,  the  establishment  of  a 
legislative  system  of  fees,  employment  of  exjK'rls,  the  «k'i>osit 
of  a  perccntajro  where  an  improvt  mont  i.s  to  be  instituteil, 
thi.>?  would^ aljsoljjtdy  |»reclu<le  llie  p<M>r  man  from  avail- 
ing himself  of  hiij  rights  uiuler  the  law.  It  would  enable 
only  the  corrupt  and  ricli,  who  have  in  con(cmj)lation  jobs 
which  are  sure  to  bring  tliera  a  large  revenue.  They  are 
the  only  men  to-<Iay  wIjo  are  abli;  to  employ  lobby  agents. 
Will  parlianientary  agents  bo  any  less  exjK'nsivo?  will  it  be 
neces.«ary  tor  me  to  employ  Mr.  Sterne  as  a  parliamentary 
agent?  WouM  he  serve  me  any  more  economically  than  tlie 
miserable  lobbyist  who  now  struts  up  and  down  the  corri<lor, 
content  to  await  the  contingent  division  of  the  sjxnls?  Mr. 
President,  I  do  not  wish  to  occupy  the  time  of  this  body. 
There  is  a  cure  tor  all  these  evils.  They  proceed  from  a  <lis- 
regard  of  the  only  legitimate  governmental  function:  that 
is,  that  the  purpose  of  the  government  is  to  prottK-t  person 
and  projierty,  not  to  build  up  great  enterprises,  not  to  me<ldlo 
with  Iwal  affairs  remote  from  the  ca[)itol,  Imt  to  remand  all 
matters  to  towns,  to  cities,  and  to  <ounties,  which  belong  to 
them,  leaving  the  re.<ponsibility  with  the  people,  in  those 
particular  sections,  so  far  as  matters  relating  to  those  locali- 
ties arc  concerned.  Let  us  dispense  altogether  with  jtrivate 
legislation  in  the  halls  of  our  capitol ;  let  us  e.«tablish  a 
general  law,  providing  for  a  court  of  claims,  composeil  of 
men  who  are  fitted,  judicially,  to  <lt  tcrniine  all  thest^  fjues- 
ti«»ns  inv<)lving  s{»ecial  legislation,  and  where  general  laws 
will  not  avail,  let  the  suitor  go  into  that  court  of  claims, 
and  get  that  to  which  he  is  legitimately  entitled.  This 
is  practicable,  and  is  in  acconl  with  our  institution.s.  J^^et 
us  reiiuce  the  governmental  functifni  to  the  mininuim.  I/ct 
us  have  tho_least  pos!>iibU-  government.    1  have  not  that 
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yeneration  and  respect  for  government  expressed  by  my 
friend  from  Illinois^  Mr.  Bonney.   I  believe  the  government 

has  no  riirht  to  exercise  anv  function,  save  that  which  the 
peopU'  liave  specially  delc^itcd  to  it.  And  I  believe  that 
tlie  more  civilization,  tlie  Um  government  and  the  less 
restraint  is  needM.  Let  the  national  government  confine 
itself  to  its  own  function ;  let  us  have  a  strict  construction 
of  tlie  constitution  :  that  no  power  sliould  be  exercised  siive 
lli't-t'  w  liieli  arc  expic»ly  dele^aud,  all  otliers  being  reserved 
to  the  people  niid  the  states  respectively;  not  that  el.i-tic 
construction  which  enabled  the  Supreme  Court  of  the  United 
States  to  give  sanction  to  that  most  infamous  of  all  proposi- 
tion*^, that  a  mi  at  nalinn  can  repudiate  its  debt.s :  an  infamy 
that  would  not  Ik  i-'lcraied  in  Turkey,  or  in  .Soutii  America 
prevail.  Now,  gentlemen,  herein  consists  the  remedy;  let 
us  have  the  constitution  amended,  so  that  items  of  an  appro- 
priation hill  can  be  vetoed ;  let  the  rules  of  your  legislation 
be  so  rcvis(Ml  that  care  ?ind  skill  can  be  uiN  cn  to  everv  ])ul)lic 
measure.  Herein  y«>u  have  a  remedy  that  is  American,  and 
not  Anglican.  Let  us  lean  on  the  excellency  and  glory  of 
the  onl}'  government  which  is  based  upon  the  law  of  equal 
freedom. 

The  President: 

I  am  reminded  tliat  the  rule  of  this  discussion  is  laid 

down  in  our  Hy-l^aw>.  and  limits  speakers  to  ten  minutes 
each,  unless  by  special  coubeut.  The  discussion  may  now 
proceed. 

Henry  ('.  Semple.  of  Alabama: 

i  sliould  feel  great  dithdence  in  discussing  this  question,  ex- 
cept for  the  fact  that  Judge  Poland,  last  night,  desired  me 
to  relate  an  instance  of  this  "slip-shod"  legislation  in  my  own 

>tah'.  1  shall  tak(^  ad\anta<^eof  that  invitation  to  address 
you,  and  will  close  wJiat  1  have  to  say  by  relating  that  case. 
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I  cannot  agree  entirel}'  with  my  brottier  from  Illinois,  or 

my  brother  from  New  York.  As  to  the  former,  one  of  his 
objections  to  the  views  presented  by  Mr.  tSteriie  was  tliat  lie 
did  not  go  to  the  very  foundation  of  our  difiiculties;  and 
one  of  the  chief  troubles,  in  his  opinion,  was  the  constitution 
of  two  houses  in  our  legislatures,  when  we  have  no  such 
thin<r  as  a  hereditary  class.  1  believe  that  our  forefathers 
buiided  wiser  than  thev  knew  wlien  tliev  followed  the  i)re- 
cedent  of  two  houses.  They  perha])S  foresaw  this  immense 
mass  of  statute  legislation,  and  they  intended  that  system, 
not  as  a  model  after  the  British  House  of  Lords,  but  as  a 
means  of  obstruction  to  hastv  le«^i-lation ;  and  I  insist  that 
it  would  l)e  Im  Iter  if  there  was  no  ditlereiiee  whatever  Im'- 
tween  the  Senate  and  the  House  of  Representatives;  that 
there  should  be  two.,  even  if  we  divided  the  Hou.se  of 
Assemblv  into  two  branches;  it  would  be  far  better  that  a 
bill  Would  have  to  go  through  two  mills  before  becoming 
a  law. 

C  C.  Bonney,  (»f  Illinois: 

I  agree  to  tliat. 
« 

Jlenry  C.  Semple,  of  Alabama: 

I  difTer  somewhat  from  my  friend  from  New  York.  I  am 
not  ashamed  to  adopt  what  is  good  in  ail  foreign  land.s. 
We  lawyers,  above  all  others,  know  that  those  things  which 
we  inherit  are  most  valuable.    I  think  it  was  Paul  who 

said  that  he  was  born  a  Roman  citizen,  and  he  valiK d  iliat 
great  inheritance  more  highly  because  it  was  an  iidient- 
'  ance;  others  had  acquired  it  at  a  great  price,  but  he  was 
bom  a  Roman  citizen.  So  we  lawj'crs  value  those  privi- 
h  gt  s  and  those  liberties  whieh  we  inherited  from  "od  old 
England;  and  when  A\t  (  uim  !<»  count  that  which  we  value 
most,  you  will  find  that  we  have  inherited  most  of  it.  Vlery, 
littl§  of  our  fivatem  of  jurijpsprudencc  has  been  manufactured. 
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iiiheritcil  it,  and  we  have  sinjjily  improved  uixin  it.  So 
I  sjiy  that  in  tliis  invention — for  it  was  a  recent  invention 
in  Enghind,  that  grew  out  of  the  extension  of  the  popular 
sy-^tcin  of  u  return  t<i  the  manner  of  our  oM  ancestors  who 
lived  in  tlie  forejit."*  <»f  (Jermany — it  i-s  only  since  they 
beeame  liberal,  since  tlu-  franchise  has  been  extended,  twenty 
times  as  far  as  it  was  in  the  dav  of  Burke,  that  the  svstem 
of  watchfulness  of  experienced  men  over  parliamentary 
legislation  has  been  adopted  in  (Jreat  Britain.  Our  friend 
st-ems  to  think  that  these  men  are  the  advocate's  of  those 
who  introduee  these  measures  for  their  own  Ix-uefit.  That 
is  not  so.  The  men  who  introduce  the  measures  are  re- 
quired to  [my  a  fee.  The  parliamentary  agents  are  the 
counsel  to  parliament;  they  watch  all  these  measures;  tliey 
seti  that  there  is  no  slip-shod  legislation.  The  duties  ]>er- 
formed  by  the.-ie  men  have  been  founcl  to  be  most  exeellent 
auxiliaries  to  gooii  government.  So  far  from  being  un<Jera- 
ocratic,  it  has  sprung  up  with  the  advance  of  democratic 
ideas,  and  has  demonstrated  it^  own  usefulness.  Now,  in 
my  state,  the  U>gislature  i<  in  session  sixty  elays.  Dur- 
ing the  last  session,  some  six  or  seven  hundred  bills  were 
passed,  of  which  tl«e  most  important  was  the  Revenue  bill, 
whi<-h  was  rentlered  neces,sary  by  the  settlement  of  the  state 
debt.  They  had  rwiuired  the  creditors  to  take  b«.>nds,  with 
interest  payable  nt  three  to  five  per  cent.,  incro4ising  from 
year  to  year,  and  the  necessity  of  providing  an  increased 
fund  to  pay  the  iticrease<l  interest  made  it  ncces.«ary  to 
rcmoilcl  the  Kevenue  bill.  Instead  of  devoting  sullicient 
time  to  this  ini]>ortant  bill,  it  was  put  off  tuitil  the  very  last 
day  of  the  session,  and  was  signe«l  by  the  governor  at  twelve 
o'clock  at  night,  after  only  a  few  hours'  time  in  which  he 
couM  look  it  over.  When  the  bill  was  tir'^t  introduced,  the 
Senate  and  IIou.se  dillered.  The  bill  was  amended.  The 
House  refused  t*)  as.sent  to  tlie  amendment.  Conference 
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committees  were  appointed.  They  discussed  it,  and  finally 
agreed  upon  it    In  the  final  enrolment  of  the  bill,  the 

clerk  left  out  the  words  "or  solvent  credits."  The  Senate 
had  iiisic^ud  n)>"ii  those  wt»rds,  uhieh  tlie  House  did  not 
want.  The  bill  nvhs  approved  by  the  governor  witiiout 
noticing  the  omission.  X  was  applied  to  by  a  certain  cor- 
poration to  know  whether  they  were  obliged  to  pay  the  new 
tax,  and  diseovered  that,  after  tlie  legislature  had  adjourned, 
and  after  the  act  had  been  i»riiitcd,  a  sort  of  caucus  had 
been  held  in  the  Supreme  Court  library  by  certain  gentlemen 
— ^the  chairman  of  the  Committee  on  Ways  and  Means  in  the 
House,  the  same  from  the  Senate;  the  chairman  of  the 
Finance  C'oniiuittee  in  the  Senate,  the  same  from  the  House; 
and  the  chairmen  of  the  Senate  and  llouse  Judiciary  Com- 
mittees had  got  together  and  decided  that  they  would 
pat  those  three  words  back  in  the  bill.  They  actually  took 
the  bills  from  the  archives  of  the  state,  and  (I  believe,  with 
the  consent  of  the  <;o\ <  i  fi<'i\  at  least  with  his  knowledL^c), 
erased  three  lines  in  tlie  bill,  and  then  rewrote  liiem, 
together  with  the  words  "or  solvent  credits."  This  pro- 
ceeding came  to  vfiy  knowledge.  I  knew,  of  course,  that  the 
bill  was  null  and  void,  under  those  circumstances,  and  the 
Supreme  Court  so  declared  it  to  he.  Here,  you  see,  is 
a  history  of  s?lip:^liod  IcLdslaiion  occurrinu  within  the  laaft 
eighteen  months,  whicli  furnishes  one  of  the  strongest  argu- 
ments for  the  application  of  the  rules  which  our  friend,  Mr. 
Sterne,  -u-gests. 

John  F,  Dillon,  of  New  York; 

Did  your  Supreme  Court  look  beyond  the  engros^icd  bill  ? 

Henry  C.  Semple: 
Yes,  sir. 

R.  W'avne  Parker,  of  New  Jersev : 

I  wish  to  say  how  much  I  doubt  the  eihcacy  of  con^Ntitu- 
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ti(»ns  to  control  lejj^islaluiL.- ;  how  much  f  doubt  also  a?<  to 
the  rciercuco  of  law-Diakin<^  to  a  coiiiinittce,  much  as  I 
sympathize  with  the  wish  of  the  gentleman  to  whom  we 
listened  with  so  much  pleasure  last  night,  that  we  should 
have  some  sort  of  a  committee  who  should  supervise  legis- 
lation. Wc  luivc  now  a  mutlu  ul  piurt  tdinir  in  every  lojiris- 
lature  under  which  any  ten  honest  men  c^in  call  before  the 
l^islature  and  public  every  defect  in  every  bill.  We  have 
three  readings  that  can  be  insisted  upon.  We  have  two 
houses,  and  a  j?ovcnior  whose  duty  it  is  to  look  over  the 
bills,  and  why  in  that  court  ot  farliaiiient  tluu  wc  have, 
are  nut  the  bills  considered?  Simply  because  the  legisla- 
ture docs  not  want  to  consider  them,  and  because  every 
member  has  a  bill  that  he  would  like  to  shove  through. 
We  have  in  my  own  state,  provisions  that  all  private  acts 
><hall  be  advertised  before  the  session.  The  constitutional 
provision  exists,  but  the  legislature  changes  the  private 
act  into  a  seemingly  public  law,  and  passes  it  as  such. 
The  otdy  thing  tliat  can  be  relied  upon  to  restrain  any 
deliberative  body  is  a  few  honest,  upriixht,  (►bstinate  men, 
who  are  willinj:  to  stand  up  and  say  thai  a  bill  shall  not  l)c 
hurried  throuiih.  men  ulio  are  ready  to  l>e  called  "cranks" 
and  obstructionists,  and  wlio  are  ready  to  do  anything  to 
secure  deliberation.  We  are  asked  to  go  a  step  further, 
Mud  take  that  (hdiberat ion  from  the  leiiislature  and  |>ut  it 
in  the  hands  of  a  commission.  I  believe  in  eommissioiis 
for  advice  and  lor  deliberation  and  determination,  not  for 
legislation.  If  legislators  can  shove  the  responsibility  of 
general  laws  off  their  own  shoulders,  they  do  it.  We  all 
know  that  the  more  you  put  in  the  hands  of  a  coMiiiii<^ion. 
tlie  less  debatt!  you  have,  an<l  the  more  power  lobbyists 
have  in  fraraiti;,^  and  passing  what  laws  they  please.  Per- 
manent connnjssions,  which  are  continued  through  the 
sessions  of  several  legislatures,  as  a  rule,  become  the  worst 
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of  political  bodies,  and  in  New  York,  in  the  past,  they 
hsLYH  been  infested  with  all  sorts  of  corruption.  What 
then?  Shall  we  give  up  the  effort  for  reform?  No;  but 
the  first  step  in  the  reform  is  one  that  the  lawyers  in  this 

botlv  can  liiobablv  etlcct.  tnr  if  there  be  anv  legislator 
now  in  this  Association,  ihank  Jleaveu  and  our  republican 
institutions  and  the  rules  of  legislative  assemblies, — that  one 
man  can  force  deliberation,  even  if  he  loses  his  chance  of 
re-election ;  while  if  he  has  the  power  of  leadership,  he  can 
niakt;  liiniself  pupulai-  btlore  he  is  throu«;h.  I  believe  in 
the  power  of  a  man,  not  in  a  system  of  law-making;  by 
committees.  Why  does  that  system  work  in  England? 
Because  it  is  a  natural  growth  within  their  own  le«j:islature. 
The  Kinii  and  Ijirds,  for  a  hundred  years,  have  given  up 
the  tr(A  eiiiinent,  and  the  (^ueen  does  what  she  is  told  tu  do 
by  the  leader  of  the  House  of  Cbmni'  Ti-  And  when  you 
go  into  that  place  to^iay  you  cannot  help  being  astonished 
at  the  difference  between  the  present  parliament  and  that 
after  which  our  own  constitutions  were  fnuiRd.  The  Pre- 
mier of  ICngland  wield>  more  power  than  any  other  single 
individual  in  the  world,  lie  appoints  on<'  third  of  all  the 
clergymen  and  all  the  bishops  of  the  United  Kingdom. 
He  appoints  the  judges  of  England,  of  India,  and  of  Canada, 
and  of  all  the  isles  that  Britain  owns,  lie  apf>oints  all 
governors*.  He  frames  and  leads  all  }>u]>lic  measures.  He 
is  responsible  for  all.  Tie  is  subject  at  the  opening  of 
every  day's  session  of  parliament  to  answer  some  thirty  or 
more  questions,  relating  to  every  detail  of  government.  He 
dare  not  add  to  his  great  pul)lie  duties  tlie  responsibihly  of 
favoring  or  opposing  jirivate  legislation,  an<l  hence  he,  the 
leader  of  the  majority,  must,  lor  his  own  protection  appoint 
a  committee,  which  is  a  real  committee,  who  shall  take 
that  burden  off  his  shoulders ;  for,  remember,  a  single  vote 
of  the  house  cu.st  adversely  to  him  turns  him  from  his  place 
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and  puts  another  man  there.  Hence,  the  commiLlee  system 
for  private  billi^  is  tlie  direct  outcome  of  party  government 
in  England  by  which  public  bills  are  never  introduced  by 
any  one  except  the  leader  of  Iler  Majesty's  government 

I  do  not  beJicvi.-  that  ih*  lliiirlish  sysU'in  of  ministerial 
leadership  ought  to  l)e  intm.hK  id  in  America.  The  execu- 
tive, in  attempting  to  lead  the  lower  House,  becomes  the 
servant  of  its  majority,  and  must  for  peace  sake  give  up 
the  veto  power  that  we  have  wisely  retained;  while  the 
upper  House  dare  not  stainl  :il<»ne  airainst  the  other  two 
brandies,  and  l>ecomc8  a  praeiicid  nullity.  W'a  do  not  want 
the  President  to  be  a  dignified  cipher,  nor  to  be  governed, 
as  in  England,  by  the  votes  of  a  single  chamber,  led  by  a 
single  man.  •  We  intend  to  preserve  the  wise  balance  of 
our  Constitution,  under  which  k^ishuive  purity  will  yet 
be  worked  out — not  by  imitation  of  the  Englisli,  but  by 
.growth  from  within^  under  the  tirm  control  that  the  Amer^ 
ican  i)eoplc  have  always  exercised  in  public  affaiis. 

W.  H.  li.  Kussell,  of  Nuw  York,  said: 

In  view  of  the  fact  that  Mr.  Field  desires  to  present  an 
important  matter,  and  Uiat  the  excellent  paper  deserves  a 
careful  consideration,  I  call  for  the  question. 

The  l*resident  theu  put  the  question  to  vote,  aud  it  was 
adopted. 

L,  P.  l^oland,  of  Vermont: 

The  Executive  Committee  have  to  submit  the  following. 

Tlio  lir<t  is  intc  ndetl  as  an  additional  BN^-Law,  to  be  num- 
bon  d  11 :  ".Ml  comniittecs  may  have  their  reports  printed  by 
the  Secretary  before  the  Annual  Meeting  of  the  Association." 
And  another,  which  is  an  amendment  to  the  Bv-Laws: 
"The  travelling  and  other  necessary  expenses  incurred  by 
any  eomniiUie,  standing  or  special,  for  meetings  of  such 
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committee  during  tlie  interval  between  the  Annual  Meet- 
ings of  the  Association,  shall  be  paid  by  the  Treasurer,  on 
the  approval  and  by  the  order  of  the  Executive  Committee." 

BoUi  of  the^sc  By-Liiws  were  adopted. 
Kufus  King,  of  Ohio^  said: 

I  beg  to  submit  a  reix>rt  from  the  Committee  on  Judicial 
Administration  and  Remedial  Procedure.   There  were  two 

subjeets  referred  to  this  eiMiimitht  last  vrar.  one  heini:;  a 
rti©olution  olicred  by  Mr.  Thoiiia>,  oi  Missouri;  the  other 
being  a  proposition  made  by  the  Bar  Association  of  Phila- 
delphia. I  offer,  first,  a  brief  report  upon  the  first  subject, 
and  Mr.  Merrick  will  then  offer  the  report  of  the  committee 
upon  the  other  .subject. 

The  report  on  tlie  hrst  subject  it?  as  follows; 

The  Coinmitlce  on  Judicial  Administration  and  Procedure 
respectfully  re])ort  that  the  V^ice-Presidents  have  failed,  with 
but  one  exception,  to  comply  with  the  resolution  adopted  at 
the  lu-t  nieetin^^  ot"  tin-  As-neiation.  i « < pn-stini:  them  t<i  *'|)re- 
pai'e  and  forward  to  this  eoninntiee  suuiiuaries  of  the  judicial 
systems  of  their  respective  states." 

The  committee  are,  therefore,  unable  to  comply  with  the 
further  duty  imposc»d  Ufmn  them  by  the  resolution:  but  as 
the  int'oniiiUit<n  thus  SMU;z;ht  is  (ireiin  il  to  l>e  iniporlant,  they 
recommend  that  a  circular  be  scut  by  tlie  fciecret^ry  to  each 
of  the  Vice-Presidents,  re({uesting  their  attention  to  the  reso- 
lution, and  if  it  shall  bo  inconvenient  to  either  of  them  to 
comply,  that  he  will  del(  pite  some  other  member  of  the  As- 
soeiaiion  I'l om  his  state  to  (lisehai\<:e  the  duly. 

For  the  purpose  of  ready  reference  and  comparison,  it  is 
recommended  also  that  the  reports  be  briefly  made  under 
the  following  heads : 

1.  The  entire  F^vstem  of  courts  of  the  state  in  their  order 
superior  and  iiii'erior. 
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or  otherwise,  tliat  had  been  submitted  in  the  Ic^^islative 
body,  with  the  criticisms  upon  each,  in  a  pamphlet  which  is 
now  on  the  table,  o)>en  for  inspection,  and  copies  will  be 

sent  to  all  who  dejiire  it.  This  coiniiiiu*o.  to  whicli  the 
resolution  wa^  lefoi -n  d,  has  now  made  its  report.  It  asks 
two  things:  1st,  That  they  may  have  furtlier  time  to  con- 
sider the  qaestion,  or  report  to  this  l>ody  next  year;  and,  2d, 
In  the  meantime  that  tfie  subject  be  laid  on  the  table.  I 
hiive  s()!iie  interest  in  this  matter.  I  think  I  am  familiar 
with  tiie  hititory  ol  this  ellort  to  itilievc  the  iSupremu  Court. 
Four  hours  a  day  for  four  days  in  the  week  is  too  much,  and 
unless  something  is  done,  no  one  can  be  found  who  will 
accept  an  appointment  on  that  bench.  Having  some  in- 
terest in  this  question,  I  rise  to  second  the  motion  and  a^k 
for  its  adoption  as  bubmittcd  by  the  committee. 

W.P.Wells,  of  Michigan: 

The  non-attendance  of  the  Committee  on  Judicial  Admin- 
istration, whith  appears  l»y  the  import  of  my  hiiiul  Iruin 
the  District  of  Columbia  to  he  the  roasson  why  we  liave  no 
report  on  this  occasion,  will  not  occur  again.  In  1882  this 
subject  was  fully  discussed  upon  majority  and  •minority 
reports  of  a  committee  composed  of  the  most  distinguished 
niemhers  of  this  ))odv.  A  eonehision  was  I'^  a.  bed  bv  a 
majority  vote.  It  in  true  there  was  not  unanimity;  but,  sir, 
if  the  influence  of  this  Association  is  ever  to  be  exerted,  it  is 
necessary  that  a  conclusion  should  at  some  time  be  reached; 
and  I  su]>pose  that  the  reason  that  it  is  dipcnssed  at  all  here, 
i>  to  the  end  tliat  scjnie  lime  or  aiiulher  we  mav  exert  an 
induence  in  aceom])lishin.i!:  tiiis  most  needed  relief.  Since  I 
came  licre,  a  distinguished  member  from  the  District  of 
Columbia  told  me  of  an  instance  which  is  heart-rending. 
Ill  tile  state  courts  of  Pennsylvania,  a  eontroversv  arose 
upon  a  eunliaet  ari>in^  out  of  a  patent  cause.  Judgment 
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went  in  favor  of  the  inventor.  His  adversaries  took  the 
case  to  the  Supreme  Court  of  the  United  States,  and  a 
motion  was  made  on  his  behalf  to  dismiss  the  case  on  the 

gruuiid  that  tliei'c  was  no  reiloral  tjucstioii  invnlvrd.  Ilis 
f'oiui.^el  .«iud  to  me:  *' There  is  no  pretense  for  argument 
tliat  there  is  any  federal  question  in  the  cause/'  When  tlie 
motion  was  called  up  the  Supreme  Court,  looking  at  tlie 
bulk3r  record,  said :  **  We  ^nll  defer  the  decision  of  this 
question,  vvhetiier  or  not  we  have  jurisdielion,  until  the 
merits  are  argued."  And,  therefore,  the  decision  of  that 
question  was  deferred  for  three  years.  The  poor  inventor, 
with  ruin  and  starvation  staring  him  in  the  face,  went  into 
the  lobby  and  burst  into  t^ars.  Now,  Mr.  rresidtnt,  when 
sutli  a  thing  as  that  can  happen,  the  dehiy  in  tlie  hn^iiu  ss 
of  tiie  United  States  Supreme  Court  is  a  shame  to  our  juris- 
prudence. Let  us,  as  soon  as  possible,  have  a  determination 
by  this  Association  which  shall  be  unanimous.  For  myself, 
althouiih  I  had  decidtnl  views  in  favor  of  one  scheme,  op- 
posed by  the  majoiity  ol  the  (;ommiitei',  I  am  willing  to 
yield  any  personal  opposition  to  any  scheme  which  shall 
accomplish  the  relief,  and  I  hope  that  at  the  next  meeting 
of  this  Association  we  shall  have  a  report  upon  which  we 
can  all  agree. 

Simon  Sterne,  of  New  York,  said : 

I  desire  to  draw  attention  to  the  fact  that  there  is  now 
pending  a  bill  in  Congress  which  proposes  to  add  to  the 

laboi*s  of  the  Supreme  Court  the  duties  of  u  trial-*  '»urt  in  a 
thousand  or  more  ea uses,  and  tiiai,  therefore,  any  ])1. in  that 
we  may  devise  for  the  purpose  of  relieving  that  court,  .so  far 
as  its  docket  is  concerned,  will  probably  be  made  nugatory 
and  valueless,  if  that  bill  becomes  a  law.   That  bill  has 

ahi  a<ly  ]ta-<ed  the  natr.  and  l)eeii  lavorahly  re]X)rted  l>y  a 
committee  of  the  House,  and  its  ptissiiige  i6  tlireateucd  as 
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soon  as  (Jongresa  meets.  I  believe  it  is  Senate  bill  No. 
19. 

The  report  of  the  committee  was  then  received,  and  its 
recommendations  adopted. 

The  report  of  the  Treasurer  was  tlien  read. 

On  motion  of  Benjamin  A.  Willis,  of  New  York,  it  ms 
accepted  and  placed  on  file. 

{See  the  report  at  the  end  of  the  viinates,) 

Simeon  E.  Baldwin,  of  Connecticut: 

I  call  for  acfion  upon  the  resohition  which  I  offered  yes- 
terday, and  whi(  h  \\a.-  delerred  until  to-day.  I  move  the 
adoption  of  that  resolution. 

8ki})with  \\  ilmer,  of  Mainland,  seconded  the  motion,  and 
it  was  adopted. 

IT.  L.  Lazarus,  of  Lniii-inna: 

i  liave  been  re4Uested  to  present  to  the  Association,  for  its 
consideration,  and  for  reference  to  the  Committee  on  Com- 
mercial I^w,  the  following  resolution: 

Resolved,  That  the  Committee  on  Commercial  Law  be  re- 
quested to  report  to  the  next  meeting  as  to  the  exj)t.<liriu  y 
of  endeavoring  to  secure  from  tlie  several  states,  as  n  ganls 
domestic  transactions,  and  from  Congress,  as  regards  trans- 
actions between  citizens  of  different  states,  such  legislation 
as  may  secure  uniformity  in  the  obligations  arising  from 
iudorscnienUi  in  blank,  by  third  parties,  of  conmiercial 
paper. 

Alexander  R.  Lawton,  of  Georgia,  seconded  the  motion, 

and  it  was  adopted. 

David  Dudley  Field,  of  New  York,  said: 

The  resolution  which  I  i>ropose  is  one  that  calls  for  the 
expression  of  no  opinion  whatever,  but  simply  lor  a  refer- 
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CDce  and  an  inquiry'  upon  the  subject,  which  we  have  had 
in  our  minds  all  the  while,  and  which  has  been  alluded  to 

in  almost  evt'n"  speech — namely,  the  delay  and  uncertainty 
in  the  admin i.>uatiou  of  justice.  The  resolution  is  as  fol- 
lows : 

Resolved,  That  a  select  committee  of  five  be  appointed  by 
the  President,  to  consider  and  report,  at  the  next  annual 

meetint;,  whether  the  present  delay  and  uncertainty  in  judi- 
cial administration  can  be  lessened,  and,  if  so,  by  what 
means. 

When  I  heard  the  remarks  of  the  last  speaker  upon  the 
inrjuiry  in  respect  to  the  Supreme  Court,  I  was  struck  with 

this  thought :  that  the  same  eom]»laint  exists  in  reijard  to 
^11  our  courts,  and  to  the  adminisUation  of  justice  througli- 
-out  the  country.  In  New  York,  if  1  have  a  promissory 
note  upon  which  I  sue  my  neighbor,  and  there  be  a  defence 
offered,  that  case  cannot  be  decided  within  six  or  seven 
years.  I  a>ked  an  eminent  •^^entlemau  (voin  Haltimore,  the 
other  day,  liow  long  it  took  to  try  a  case  in  Maryland. 

Begin  now,  at  the  court  of  first  instance,"  he  said, and  go 
to  the  highest  court;  when  you  have  got  a  definitive  solution, 
it  will  take  from  a  year  and  a  half  to  two  and  a  half  years." 
1  su[)po.se,  ^hlryland  is  one  of  the  quickot  nt  our  .>^tates. 
In  New  .h'rsey,  1  do  not  know  how  it  is,  though  I  have 
heard  that  the  delays  are  very  considerable.  But  this  I 
4ay :  that  the  delays  in  the  administration  of  justice  in  this 
<;ountry  are  monstrous:  that  they  are  under  our  especial 
■cogni'/nnee,  and  that  we  are  bound  in  lind  a  remedy,  if 
remedy  there  he.  That  is  all  I  aliirm.  >i'ow,  it  may  be 
«aid  that  this  Association  is  a  young  one.  Very  well;  it 
will  be  older  bye-and-bye.  As  Napoleon  said,  when  he  was 
.asked  if  he  was  not  too  younjr  a  man  to  command  an  army: 
*"I  shall  be  older  wIilu  I  come  back." 

This  is  a  government  of  opinion.    In  fact,  all  over  the 
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it  is  oitiniou  which  niles,  and  it  is  the  opinion  of  a 
,  few  men.  My  own  experience  and  observation  is  tluil  a 
\  very  fewnu-n  make  ail  the  revoUitions  that  there  are  on  this 
^lohe.  Now,  tlie  Aiiit-rican  Itar  Association  has  ^reat  <hities, 
^real  ri-sjKinsihilitit's  and  a  gn-jit  future.  ( >nly  tliret' ilays 
befnre  I  came  here  I  read  u  book  writt<.>n  by  an  American 
resident  in  Japan,  in  which  lie  pro{R)ses  that  the  American 
Bar  Association  shall  be  apiH?ale<l  to,  to  prepare  a  civil  co<Je 
for  all  ihe  .States  o(  America.  I  mention  this  aii  an  instance 
merely — 4is  a  proof — iif  what  the  i>ut>ide  public  think  of  our 
duties.  Our  duty  is  to  do  what  we  can  to  shorten,  to  tacili- 
tate,  and  to  make  certain,  the  administration  of  the  law 
M'hose  ministers  we  are.  I  therefore  prf>pose  that  we  should 
appoint  a  i-ommittee.  I  would  not  have  it  a  one-sided  com- 
mittee. If  there  i.s  anybody  who  su]i|)Oscs  I  have  a  sfx-cial 
reference  to  a  <-ivil  code,  let  it  be  divide<l  betwii'ii  tlujsc  who 
opfiose  codi-s.  Let  us  know  all  we  can  aluiul  the  subject  of 
the  aidministration  of  ju.stice,  for  that  is  the  end  of  all  our 
laws  and  all  our  etforls. 

I  have  been  struck,  in  listening  to  the  discussion  liere, 
with  this  fa<  t.  You  pro|)osc-  to  relieve  the  Supreme  ( 'ourt 
of  the  L'niled  States.  Vou  ha\c  many  jdans.  But  have 
you  mentioned  the  csS4.'ntial  condition?  That  is  a  court 
created  by  the  cunititution.  You  cannot  cmite  another. 
That  court  l  an  dccitle  in  a  year  only  four  hundred  cases. 
Well,  what  is  the  problem,  then?  The  jiroblem,  then,  is  to 
sift  out  of  all  the  litigation  of  the  country  tho>:o  four  hun- 
dred tases  which  poli«  y  and  necessity  an<l  the  iipudizatioii 
of  our  law?"  re<|uire.  Ytai  cannot  send  there  all  the  eases 
tlijit  iii  i-c.  Ymi  must  take  the  few  cases  which  are  nece^siin>' 
to  make  the  ailministration  of  the  constitution  and  of  tlie 
law?,  unilorm  throu;:liout  this  land.  We  have  the  same 
problem  in  New  York,  t  Mn*  Court  of  .\ppcals  is  crowded 
in  the  same  way.    You  can  get  a  case  on  in  perhaps  two 
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years  after  it  bas  got  there.  A  little  while  ago  the  calendar 
was  cleared,  and  we  all  thought  that  we  had  reached  the 
judicial  millenium  in  New  York.   But  it  is  crowded  again. 

You  nev«  r  ran.  T  sav  once  for  all,  load  that  court  with  more 
than  it  has  now  to  bear,  and  you  must  l(jssen  the  burden 
now  resting  upon  it.  That  is  the  problem  you  have  got  to 
solve.  Now,  Mr.  President,  my  resolution  is  simply  a  reso- 
lution of  inquiry  in  the  exercise  of  our  judgment,  to  consider 
and  report  to  the  Association  \vh(  ther  the  present  delay  and 
uncertainty  in  tlie  administration  ol  justice  can  be  lessened; 
and,  if  so,  by  what  means. 

Charles  A.  i*uabody,  of  New  York,  seconded  the  motion. 
James  O,  Broadhead,  of  Missouri  : 

The  resolution  speaks  its  own  importance,  and  therefore  1 
do  not  see  any  necessity  of  argument  upon  the  proposition. 
I  think  it  meets  with  the  universal  approbation  of  this 

Association.    I  move  its  adoj>tion. 
The  rusoiution  was  then  adopted. 

A.  J.  Todd,  of  New  York : 

I  offer  the  following  resolution : 

Whereas,  A  bill  is  pending  before  Cnui^ress  relative  to  the 
appointment  of  a  commission,  whose  duty  it  shall  be  to 
examine  into  the  patent,  trade-mark,  and  copyright  laws, 
and  to  report  to  Ck>ngress,  at  its  session  next  after  the  appoint- 
ment of  such  commission,  as  to  what,  if  any,  changes  should 
be  mfulc  in  such  laws.    Therefore  be  it 

liesolved,  That  it  be  referred  to  the  Committee  on  Commer- 
cial Law  what,  if  any,  action  should  be  taken  respecting  any 
legislation  that  may  be  propo.scd  in  the  matter  of  changes  in 
the  patent,  trade-mark,  and  copyriglit  laws. 

The  resolution  was  adopted,  and  referred  to  the  Committee 
on  Commercial  Law. 
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W.  H.  II.  Ku.-^si'll,  (»f  New  York,  offered  the  following: 
Resolved,  That  the  C'ommiUee  on  International  Law  re- 
\M)Yi  at  the  next  session  some  measure  or  sugfjestions,  by 
which  a  uniform  system  of  the  registration  of  births,  mar- 
riages and  deaths  may  be  seeured  in  e^ieh  state  and  section, 
looking  to  tlie  (vlalilishment  of  a  bureau  or  department  at 
Washington,  where  the  rt'gistration  of  all  birtlis,  mar- 
riages and  deaths  in  tin-  I'nited  States  may  be  establishe<I ; 
and  further,  that  Congri'ss  slunild  be  urge<l  to  pass  a  law 
requiring  all  steaniships  or  vessels  entering  the  ports  of  the 
United  States  to  furnish  lists  of  emigrants  to  the  eustom 
house  offieers  of  the  respei-tive  ports,  whieh  said  lists  shall 
be  copied  and  forwarded  t<»  the  projier  department  in  \\'ash- 
ington. 

The  olijeet  of  the  resolution  is  lliis:  Since  lS5<j.  if  any 
j>erson  dies  within  any  province  <if  Great  Britain,  you  can 
find  the  name  on  reeonl  in  the  Sommerset  House,  in  Ix>n- 
don.  By  the  payment  of  a  shilling  you  can  get  the  full 
record  of  the  4leeease  of  any  person.  Now,  if  such  a  system 
could  be  iiiauguratiHl  here,  it  would  be  a  great  advantage. 
I  ask  that  this  resolution  W  referred  to  the  ( 'ommittii?  on 
International  Law  for  investigation,  and  for  report  ut  the 
next  annual  meeting,  if  of  sufticient  im|K>rtance. 

Skipwith  Wilmer,  of  Maryland,  secon«led  the  resolution, 
and  it  was  adopted. 

E.  1".  Bullard,  of  New  York: 
I  oiler  the  following  ivsolution: 

Resolved,  That  the  ('ommittw;  on  Judicial  Administration 
and  Remedial  Prwedure  be  instructed  to  examine  the  bill 
which  passed  the  last  session  of  the  United  States  Senate, 
and  is  now  jxiiding  lt*>fore  the  lower  House  of  Congress,  in 
reganl  to  itn|K>sing  further  duties  u|K)n  the  Supreme  Court 
of  the  United  States,  known  as  "Senate  Bill,  No.  19,"  and 
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fbroish  to  the  Cominittee  of  the  Houae  such  suggestions  as 
they  deem  proper. 

Itot'cui-<*  to  1110,  wlirii  we  are  provi«liii<;  !i«Mitioiial  judicial 
fom*  to  relieve  the  Supreme  Court,  it  is  the  duty  of  this 
A«S(H-iution.  at  tlie  same  time,  to  have  an  oversight  over 
peiuliug  bills,  and  thus  prevent  that  court  being  unueeeti- 
flfuily  loaded  down. 

A.  J.  Todd,  of  New  York,  seconded  the  resolution. 

R.  T.  Merrick,  of  Wasliington,  D.  C,  said : 
Is  it  not  a  resolution  of  injitraction  to  the  committee  to 
act  aeeording  to  their  very  best  knowledge? 

E.  F.  Bullard,  of  New  York,  said : 

I  udo|it  the  supgi'jstion  that  this  eouiniittee  be  authorized 
to  take  sueh  action  a.s  they  may  deem  proper. 

J'l'iii  V  r>ill<m,  of  New  York,i!'aid: 
1  iiave  not  .seen  the  bill  referred  to,  aiid  I  wouhl  not  con- 
sent to  refer  to  a  committee  any  resolution  without  knowing 
the  character  of  the  bill  i^  qU4»tion.   Therefore,  for  one,  I 
olgect  to  committinir  this  A.ssoi  iation  to  any  reoomroenda* 
tiuTia  v.  Iii,  h  shall  carry  with  them  the  moral  fon-c  of  a 
rH'oiiimenuation  from  this  As-soi  ialion.  with  respect  to  any 
bill,  or  the  policy  of  any  bill,  when  we  are  unacijuainted 
with  it.  The  circumAtanccs  may  be  such  e»  to  Ju.stify  the 
passage  of  the  bill.  Mr.  Sterne  tells  us  that  a  thousand  or 
niore  cases  are  involved  in  this  (iroposcd  nuasure.  They 
may  all  be  dt  ju  Tideut  upon  one  fuM<lamcnlal  (]UcstioM.  and 
it  may  be  uf  .such  iinportiiiiee  a-s  will  ju.s(ify  the  providing 
of  machinery^  whereby  that  may  be  determined  by  the 
Supmne  Court  of  the  United  States.   In  fact,  we  have  here 
todeal  with  a  |[;r€at  probl<>m.    Until  you  have  determined 
th'-  measure  of  jurisdiction  <if  (he  inferif>r  cmirts.you  cannol. 
[ihilosophically,  deal  witl:  t!ie  ]>rol»lcin  of  the  jurisdiction  of 
the  Supreme  Court,    t  crtain  it  is,  thai  such  is  the  deserved 
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and  jui>;t  confidence  of  tlic  people  of  tliesc  United  States,  and 
of  the  bar  of  this  country,  in  the  .Supreme  Court,  thnt  it  is 
a  constantly  feU  want  to  get  an  important  case  within  the 
juris<li«  tion  of  that  court.  I  tliorcfore  move,  Mr.  President, 
that  the  rcriohition  ho  so  anieiidcd  as  to  refer  this  matter  to 
the  cunmiittee  named  in  it,  to  report  at  this  time  to  this 
ses.sion,  if  need  he. 

James  <).  Uroadhea<l.  of  Missouri : 

I  think  I  know  all  about  that  hill.  Its  jurisdiction  soupht 
to  be  conferre<l  on  the  Supreme  Court  is  tiie  very  same  juris- 
diction as  was  given  to  the  same  court  under  the  act  of  ISol, 
which  provided  for  the  adjurlication  of  land  titles  in  Cali- 
fornia. It  is  the  same  as  was  given  umler  the  previous  act 
of  ls<'»:}.  pwviding  for  the  ailjudication  <»f  claims  in  Louisiana, 
Arkansa",  and  Missouri.  I  sujjpose  this  bill  would  not  have 
juris4liction  over  about  three  hundred  ca^es.  The  dwisions 
are  now  maile  by  the  Land  Otfice  Comtnissioner.  'I'lie 
better  plan.  I  think,  wouM  be  to  appoint  a  commission. 
When  we  actpured  Louisiana,  a  »'ommission  was  apjHtinteil. 
Their  rept>rt  was  suiimilled  to  Congress  and  Congress  aj>- 
proved  of  it.  Sul)se<juent  legislation  jirovided  for  an  appeal 
to  the  Supreme  Court  from  the  Circuit  Court.  The  great 
objei-tion  to  this  bill — and  I  have  objection  to  it — is,  that  it 
floes,  in  my  opinion,  violate  the  provisions  of  the  treaty  with 
Mexico.  It  uiiderlakes  to  limit  the  amount  of  the  claims 
and  other  things  which  are  in  violation  of  that  treaty.  I 
agree  with  Judge  Dillon,  that  in  reference  to  these  matters 
We  ought  not  to  invest  any  one  committt'C  with  the  absolute 
power  of  speaking  for  this  Association  until  this  Association 
has  acted  with  a  full  un<lcrstan<ling  of  the  question  before 
them. 

Richard  T.  Merrick,  of  Washington  : 

As  a  member  of  that  committee,  I  wish  to  say  that  I 
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would  ratlitr  ^hun  tliaii  acii-pt  tin-  n-.-'iKiiisibililv  that  this 
nsolation  suggests  itniKiMn^r.  tIk.  ju<l<j;inent  of  the  com- 
mittee would  doubtlcMS  be  subjt'cteU  to  aerioiu  and  embar* 

rai^j-itijr  triticiisin  after  tlie  result  hjis  been  a<ri)ni|)li8ked. 
ll  Ls  puttiii^r  Oiv  toniniitl'  *"  iis  ;i  licliiatf  attituilc  to  iiiijM<so 
u{Mtn  llu  m  what  in  tlitir  ju<i;:nnnt  on<;lit  to  Ik-  doiu>.  I 
tbLTffwre  hojK;  that  the  tuinuultLf  will  nut  lio  obliged  to 
t^e  chai^  of  tlic  matter.  At  th«  i«atne  time,  I  would 
call  Mr.  BroodheodV  attention  to  tlie  suggci^tion  that  in  all 
prohiihilily  any  dinirulty  in  n  li  ii  iK'e  to  the  orgaili/aiion  of 
a  ftiltral  tribunal,  in  the  Hlia)"-  of  a  commi"«si<tn  to  hoar 
tbts*;  cases  on  error,  can  \>u  avoided  by  -iubstitutin^  in  tliat 
bill  the  Court  of  Claims  for  the  Supreme  Court,  as  a  final 
apiK'llate  tribunal,  especially  in  vieur  of  the  fact  that  in  all 
this  class  of  cast's  to  which  refcrtnt  <•  is  madi-  in  the  1)111,  the 
I'liitnl  State,<  is  itself  a  party,  and  tlic  ('•mrt  of  Claims  is 
siiK-iuUy  organized  for  the  consiideration  of  ca«is  iu  which 
the  rni(o<l  folates  is  a  party. 

Jaiiics  ().  Rrondhead,  of  Missouri: 
I  think  yonr  sutiticstion  is  a  good  one. 

.A.  .1.  Tochl.  of  Nt  w  York  : 

There  is  a  dmcled  expression  of  opinion  again.st  that 
kind  of  Icgialaliou,  and  the  probability  is  that  all  uf^oful 
ends  will  be  aerveO  bv  the  coniniittuo  from  thia  A&sociatioii 
meeting  the  committee  of  Congress,  and  then  rcjiorting  to 

lis  next  year. 

The  I'resident : 

I  will  read  a  resolution  which,  it  hiis  occurred  to  me,  will 
embruce  all  that  has  been  olhre*!: 

"Jteao/ved,  That,  in  the  Judgmeut  of  this  Association,  only 
ATCfv  extreme  case  will  justify  any  addition  to  the  |)resent 

•liitifs  of  the  United  Stale-  Supn  inc  roint,  and  that  the 
Comniittec  on  Judicial  Adniini«lration  and  Keme<Uul  i'ix>* 
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cedure  lio  instructed  to  exttinine  the  bill  which  pjissktl  tljc 
ln!<t  session  of  the  United  States  Senate,  and  is  now  j)ending 
before  the  lower  IIoU!*e  of  Congress,  in  regard  to  imjxjsing 
further  duties  u|>on  the  Supreme  Court,  known  as  Si'nule 
bill  Xo.  in.  and  to  furnish  to  the  eoniunttee  of  the  House 
such  suggestions  as  they  may  deem  proper." 

Jlenry  Hudd,  of  Pensylvania  : 

It  strikes  me  that  if  this  Association  is  to  take  up  every- 
thing that  transpires  in  Congress,  that  may  in  !<ome  way 
opjMjsc  the  views  of  any  of  our  members,  tluit  we  sluiU  lose 
force  and  inlluence,  esjiecially  if  we  allow  any  committee  of 
tlie  bodv  to  speak  for  us.  Inasmuch  Jis  wc  <]o  not  exactlv 
undei-stand  the  nature  of  this  senate  bill  Number  lU,  I  move 
to  lav  tlie  whole  matter  on  the  table. 

* 

Charles  A.  PealMtdy,  of  New  York,  »econ<led  tliis  motion, 
and  it  was  adopted. 

L.  I'.  I'olantl,  of  Vermont,  presented  the  recommendation 
of  the  lu  ncral  Council,  that  Kgbcrt  Whittakcr,  of  New  York, 
be  made  a  meml>er  of  this  Association. 

The  President: 

No  objection  being  offered,  the  gentleman  is  a  nieml>er. 

On  motion,  the  Association  then  adjourned  sine  die. 

EDWARD  UTIS  HINKLKY, 

iiccreiary. 
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Saratooa  Springs,  AuguH  21,  1884. 

Your  Treasurer  sulunits  the  following  Report  for  the  year 
ending  August  19,  1664: 

Dr. 

To  balance  from  last  report  $1,484  65 

To  cash  received — dues  of  members,  .  .      .    2,725  00 

  $4,209  65  ' 

cv. 


is.s:5. 

AiiL'.  21 . 

By  cash  paid  Stationery  for  sixth  lueetinjr, 

2  10 

Auk. 

Teli-^iiun  to  Lord  Coleridjje, 

4  (>•; 

Auti.  22. 

Expressa|_'e,  .... 

o  70 

Amu.  24. 

Printin^r  for  f?i\tli  meeting,  . 

9  00 

Aiip.  27. 

Expressa^'t^T  .... 

2  75 

Aug.  30. 

Grand  Uiii«»n  Hotel  for  Sixth 

Annual  Dinn«;r, . 

518  00 

Sept  8. 

£.  0.  Hinkley  for  Stenog- 

raphers,   ,      .      .  . 

88  50 

Sept.  8- 

ifixpre.ssjige,  .... 

1  50 

Sept  10. 

Exjieufles  of  clerk  to  Execu- 

tive Committee, . 

27  10 

Sept  15. 

Pf  istage  Stam{)6, 

46  00 

Oct  3. 

W.  F.  Murpby's  Sons,  Re- 

ceipt Books, 

6  00 

Oct  5. 

A.  Putnam,  Jr.,  use  of  hall 

three  days, 

90  00 

Oct.  5. 

Putttage  8tam|)e, 

5  00 

Oct  5. 

Circulars,  .... 

60 

Oct.  5. 

Expressaj^  and  Telegmros,  . 

2  17 

Auiouiitii  carried  fonvard, 

^■801»  08 

(83) 
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18S:?. 

Nov.  10. 
Nov.  UK 
Nov.  17. 

1884. 
Jan.  oil. 


Jan.  30. 

Feb.  1. 
Feb.  2(». 


Feb.  27. 

Feb.  27. 
Mch.  5. 
Mch.  5. 
July  9. 
July  9. 
July  16. 
July  19. 
July  19, 
July  31, 


Aug.  7. 

A»fs.  7. 
Au^.  10, 


Amounts  broiijjlit  forward  

By  cwih  paid  .hmitor,  I'litnam  Music  Hall, 

8taiuj.»tt,  ..... 

Geo.  S.  Harris  A  Sons,  print* 
ing  envel*  >[>e8  and  circulan, 


Geo.  S.  Harris  &  Sons,  print- 
ing, etc.,  Sixth  Annual  Re 
I)ort,  . 

Printing  wrappers.  Sixth  An 
nual  Report, 

letter  file, 

Postal,    expreaaage,  etc, 
sending  out  Sixth  Annual 
Repr»rt, 

Printing  circulais  and  envel 
o])es. 

Postage  stamps. 


Telegrams  to  date, 

drculars, 

Postage  stamps, 

Rubber  stamp. 

Postage  stamps, 

Expreifsage,  . 

II.  C.  Esling,  clerk  to  Treas- 
urer, for  year  ending  Aug, 
v.),  1884,  . 

Pri  n  t  i  11 notices  Seventh 
Mrrtinv'.    .      .      •  • 

Poittol  cards  and  envelopes, 

KxpreKKUge,  . 


B;iliU)t  ('  lo  tl)i'  credit  of  the 
Tri'asunM'  in  rlioCominon- 
woaltli  Natiouai  Bunk  of 
PIiiladrl)»liia. 

Cus\i  on  hand. 


1809  08  c^,2iK>  65 
10  00 
6  00 

13  75 


1,016  00 

15  10 
2  00 


115  68 

7  75 
12  00 
5  00 
9  39 
60 
25  00 
1  25 
5  00 
23 


200  00 

11  7'> 

r:,  .v> 

1,925  55 


4,2U9  65 


.:;i,i«<>7  Ol> 
18  55 


$1,925  55 
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Hiilaini'  rt'i.< tiled  la.st  year,  .  .  .  $1,4.S4  65 
Balance  rejHjrted  this  year,   ...    1  .wi'o  o') 

Gain  during  tiie  year,  ,      .      .    $440  {to 


FRANCIS  KAWLE 

Treamrer, 

Vouched  and  found  correct, 

Joseph  A.  Wixo 
A.  Leo  Knott 
QmmiUee  to  AvdU  AecounU  of  Treamrer. 

Sakatoga,  Augmt  -i,  18S4. 
6 


Digitized  by  Google 


LIST  OF  MEMBERS  ELECTED. 
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ALABAMA. 

Semi'le,  Hesuv  C'„ 

DELAWARE. 

Bat^x,  GmiRtie  II., 
Gkay,  GnoKtiE,  . 

DISTRICT  OF  COLU.MIUA. 

Browmm;.  Fkask  T., 
<  i  i-fv.  F.  P., 
Elliot,  Ciiaklib  A., 

I'aYN'K,  J  a  MIS  <}., 

Reevk.  Fklix  a., 

ToTTKN,  Emm  II,  . 

Wkiib,  William  B., 

KKNTircKY. 

Evans,  Walteic.  . 

Ma<  KKV,  William  II..  . 

MARYLANP. 

<i«  l\S-,  ClIAItl.B"  J.  .M..  . 

yii  Atek,  .I<>m\  l., 

MA.<SA(  HI'SETTS. 

Abiiott,  .1.  C, 
I>AVis.  .Tiiiix, 

PiKKi  K.  f;K«>K<.K  W.. 
r<iWEICS.  L"llAIiLr,H  £|>U-Al:il, 


M<jiit)|iom«ry. 


Wiliiiiti^on. 
Wiliiiinirton. 


Wni«liington. 
Wattliin^tou. 
Wib«hii)i!t<>n. 
Wii«liiii'ji<in. 
WiLiliinu'ton. 
Wiv*liitii.'tiin. 
Watliiiik'ton. 


L<iMis%ille. 
Coviiijrton. 


Baltimore. 
Ila;:f  rxtown. 


L'well. 
L.well. 
BoHlon. 
Bi«tun. 
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MICHIGAN. 

Baker,  Herbert  L., 
CoNBLYj  John  D., 
H08HKR,  George  S., 
Rogers,  Hekry  Wade,  . 
Tiiprbrr,  Henry  T., 

MISSOURI. 

DOBSON,  CUARLB  L., 
DOKALDSOX,  WiLUAM  Rm 

Pratp,  Wallace, 
Taussig,  James, 
ToRNER,  Edward  W., 

^'EW  UAMPSUIKE. 
Cross,  David, 

NEW  JEliSLY. 

Bergkn,  Frank,  . 

BrniAXAN.  James, 
WiMON,  Wm.  R., 

NEW  YORK. 

B.XKEK,  FlSHKR  Am^, 

Bki. LINGER,  Lewis  11., 
Bia  No.  Hn  ifAKi)  M., 

("IIAMHEHL AIV.  D.  H,, 

D1CK550N,  IIeuhekt  E., 
Field,  I)avii>  Dudlbv, 
Glover,  J«uin  H., 
IIeuman,  1Ii:nhy  M., 
Hi  ll,  Am">  <  i..  . 
Myers,  N  a  in  am  el, 
Parker,  Jam ti^,  . 
Patterson,  T.  Elliott, 
8w  AYNE,  Wager, 
WunBiiui  sE,  Fkederick  C, 

Wlll  lTAKER,  E<illEKT, 

WiLMEK,  William  X.,  . 


Detroit. 
Detroit. 
Detroit, 
Ann  Arbor. 
Detroit 


Kansas  City, 
St.  Louis. 
Kansas  City. 
St.  l^juis. 
Plattiibuigh. 


.  Manchester. 


Elizabeth. 

Trenton. 

Elizabeth. 


New  York. 
New  Y'ork. 
New  Y^'tk. 
New  Y"ik. 
New  Y-  'i  k. 
New  ^"i  1  k. 
Nt'w  ^  '  'i  k. 
New  ^"Mr•k. 
New  Vi»rk. 
New  Y'ork. 
New  Y'ork. 
Ilion. 

New  York. 
New  York. 
Sangerties. 
New  Y'ork. 


OHIO. 


UuNT,  Samuel  F., 


.  Cincinnati. 
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PENNSYLVANIA. 


Bci>i»,  Hknbv, 
KAvrruAN,  A.  J., 
Kaerciiek,  GKoHtii:  R., 

ZEUiI.ER,  CUARLQt  F., 

RHODE  ISLAND. 

Baker,  D.^rivb,  . 
Blodt.ett,  William  W. 

BraIiLEY,  C1IARLE8, 

Colt,  Sami  el  P., 
c0uwki.l,  f11anci8, 
Dixon.  Nathan  F., 
Greene,  Arnold, 
Gb»-.ory,  John  P., 
Hart,  Charles,  . 
Honey,  Sami'el  R., 
Lapiiam,  Benj.  N., 
Ripley,  .Tames  M., 
KoEi.KEii,  William  G., 
Thi  rm^jn,  Johk  D., 
Tn.i.iNiiHAin-,  Ja>U3*, 
Vansi.yikb,  Nkholas, 

TENNESSEE. 

Dh  kinson,  J.  M., 


PhiUdelphia. 
Columbia. 
Philadelphia. 
Philadelphia. 


Newjiort. 

Pawtiukot. 

Provideiu-©. 

Bristol. 

Pro\'idence. 

Wc«!terly. 

Pnividence. 

Wooiiaocket 

Pn>vidence. 

Nowi><>rt. 

Pmvidonoe. 

Pnivitlemv. 

Prnvidenw. 

Ppividence. 

Pp  ividon<«. 

Providence. 


Na»liville. 


TEXAS. 

M<  Leaky,  J.  H., 

VERMONT. 

Davis,  Bliw  N.,  . 
Porter,  {.'iiarles  W.. 
Wixii,  J<i«epii  a., 

VIRfJIXIA. 

Garnett,  Thkoim»rk  S., 

SriiLEY,  Bradlev  G., 


San  Antonio. 


Danville. 

Moiii|ielicr. 

Mont|>elier. 


Norfolk. 


Milwaukee. 
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RECAPITULATION. 


Alabama, 
Del  A  WAKE, 

District  of  Columbia, 

KEXTUtKY, 

Maryland, 

Massachusetts,  . 

Michigan, 

Missouri, 

Nbw  HAxnaiRK, 

Nbw  Jersey, 

New  York, 


No.  of 

Members. 

.  1 


Ouio, 
2  I  Pennsylvania. 
7  '  Rhode  Island, 
2  '  Tennessee, 

2  Te\a.s, 

4  Vermont, 

5  ,  Virginia, 

5  i  WlBOONRN, 

1  i 

3  :    Total,  . 


No.  of 

Member*. 

1 
4 

.  16 
1 

.  1 
.  3 
1 

.  1 

,  78 


16 


LIST  OF  DELEGATES. 


DISTRICT  OF  COLUMBIA. 
Henkv  Wise  Ijaiinett,  Alex.  Pokteu  Morse, 

F.  P.  Cui'PY. 

GEORGIA. 

Henry  JAt'KsoN,  Thomas  J.  Simxons, 

R.  F.  Lyon. 

MI^OUKI. 

Henry  Hitchcx>ck,  Charles  L.  Dobson, 

Edward  W.  Turner. 

TENNESSEE, 

J.  M.  Dkkinsun,  J.  C.  Bradford, 

M.  M.  Neil. 

TEXAS. 
Richard  S.  Walker. 
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The  Animal  Dinner  was  ;;iven  on  Friday  evening, 
August  22il,  al  (lie  (.iraiiil  Union  lIoU  l.  Ski|iwitli  Wilmer, 
of  Maryland,  presided.    Ei«;lity  menilters  were  prm-nt. 
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NAME  AND  OBJECT. 

Abticle  I. — ^This  Association  shall  be  known  as  "The 
American  Bar  Association."  Its  ubjeci  ^>;hall  bo  to  advance 
tlie  science  of  jurispruiience,  promote  the  admin ist rat  ion  of 
justice  and  uniformity  of  legislation  throughout  the  Union, 
uphold  the  honor  of  the  profession  of  the  law,  and  encourage 
cordial  intercourse  ainong  the  members  of  the  American  Bar. 

QI  AUFICATIONS  F«>K  MEMBERSHIP. 

Article  II. — ^Any  person  shall  be  eligible  to  membership 
of  this  Association  who  shall  be,  and  shall,  for  five  years 

next  preceding,  have  been,  a  member  in  ooo.l  stauding  of 
the  Biir  of  anv  state,  and  who  shall  ai?o  be  noniiuated  as 
hereinafter  provided. 

OFFICERS  AND  COMMITTEES. 

AuTK  Li:  rn. — The  followiiii:  officers  shall  be  elected  at  each 
Annual  Meeting  lor  tlitM  ear  ensuiiiLr:  A  Pre;>idt*nt  itlie  same 
person  shall  not  be  elected  President  two  years^in  succession) ; 
one  Vice-Evident  from  each  state;  a  Secretary;  a  Treasurer; 
a  Council,  consisting  of  one  member  from  each  state  (the 
Council  shall  be  a  staiKliiii:  committee  on  nominations  for 
■oliice);  an  Executive  Committee,  to  be  composed  of  the  Sec- 
retary and  Treasurer,  together  with  three  members  to  be 
chosen  by  the  Association,  one  of  whom  shall  be  Chairman 
of  the  committee. 
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The  following  conunittees  shall  he  annually  appointed  by 
the  President,  for  the  year  ensuing,  and  shall  consist  of  five 
members  each : 

On  Jurisprudence  and  Liiw  Reform; 

On  Judicial  Administration  and  Remedial  Procedure; 

On  Lcpd  Educatif)!!  and  Adinissiuns  to  the  Bar; 

On  Commercial  Law; 

On  International  Law; 

On  Publications; 

On  Grievances. 

A  majority  of  those  members  of  any  committee,  including 
the  Cotnicil,  who  may  be  present  at  any  meeting  of  the 
Association,  shall  constitute  a  quonun  of  such  committee  for 
the  purjioses  of  such  meeting. 

The  Vice-President  for  each  state,  and  not  less  than  two 
other  memlx-rs  from  such  state,  to  be  annually  electe<l,  shall 
constitute  a  Ixical  Council  for  such  state,  to  which  slmll  be 
referred  all  apjilications  for  membership  from  such  state. 
The  \'ice-Presidcnt  shall  be,  car  ojfficio,  Chairman  of  such 
Council. 

A  conimittee  of  three,  of  whom  the  Secretar}'  shall  always 
be  one,  shall  bt>  appointed  by  tlie  President  at  each  .Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report 
to  the  noxl  meeting  the  names  of  all  members  who  shall,  in 
the  inten'al,  have  died,  with  such  notices  of  them  as  shall, 
it!  the  dis<;retion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  VicivPresident  from  each  state 
and  territory  to  re|K>rt  the  deatlis  of  members  within  the 
same  to  the  said  committee. 

EI.KrTlOX  OF  MEMBERS. 

Ai!Tii  t.K  IV. — .VII  nominations  for  membership  shall  be 
made  l.y  the  Local  Council  of  the  state  to  the  Bar  of 
whi<  li  ilii'  |M  r>oii<  iioiiiiuated  belong.    Such  nominations 
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must  be  transmitted  in  writing  to  the  Chairman  of  the 
General  Council,  and  approved  by  the  Council,  on  vote  by 

ballot. 

The  General  C.'ouncil  may  also  nominate  members  from 
states  having  no  Tx)cal  Council,  and  at  the  Annual  Meeting 
of  the  Association,  in  the  absence  of  all  members  of  the 
Local  Council  of  any  state;  Provided,  That  no  nomination 
shall  be  considered  by  the  General  C'uuncil,  unless  accom- 
panied by  a  statement  in  writing  by  at  least  three  mem- 
bers of  the  Association  from  the  same  state  with  the  person 
nominated,  or,  in  their  absence,  by  members  from  a  neigh- 
boring state  or  states,  to  the  effect  that  the  person  nominated 
has  the  qualifications  required  by  the  Constitution,  and 
desires  to  become  a  member  of  the  Association,  and  recom- 
mending his  admission  as  a  member. 

All  nominations  thus  made  or  approved  shall  be  reported 
by  the  Council  to  the  Association,  and  all  whose  names  are 
reported  <liall  tlicreupon  Ijchouio  meml)ers  of  the  Assotintion ; 
Provided^  That  if  any  member  ilemand  a  vote  upon  any 
name  thus  reported,  the  Association  shall  thereupon  vote 
thereon  by  ballot. 

Several  nominees,  if  from  the  same  state,  may  be  voted  for 
upon  the  same  ballot;  and  in  .such  case  placing  the  word 
"No"  against  any  name  or  names  ujK)n  the  ticket  shall  l>o 
deemed  a  n^ative  vote  against  such  name  or  names,  and 
against  those  only.  Five  negative  votes  shall  suffice  to 
defeat  an  election. 

Article  \'. — All  members  of  the  Conference  adopting 
the  Constitution,  and  all  persons  elected  by  them  upon  the 
recommendation  of  the  Committee  of  five  a]  >i  >ointed  by  such 

Conference,  shall  become  int  inbers  of  the  Association  upon 
payment  of  the  annual  dues  for  the  current  year  herein 
provided  for. 
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BY-LA  W5>. 

Abticls  VI. — ^By-laws  may  be  adopted  at  any  Annual 
Meeting  of  the  Association  by  a  majority  of  the  members 

present.  It  shall  h9  the  duty  of  the  Exctutive  Coin iiiit tee, 
williuut  delay,  to  m  It  pt  suitable  by-laws,  which  shall  be  in 
force  until  rescinded  by  the  Association. 

DUES. 

Article  Vll  — Each  member  shall  pay  tive  dollars  to  tlio 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified 
to  exercise  any  privilege  of  membership  who  is  in  de&uli 
Such  dues  shall  be  payable,  and  the  pay  ment  thereof  enforced, 

as  may  be  provided  by  the  By-Laws.  Members  shall  be  en- 
titled to  receive  all  pubiicuiions  of  the  Aij»ociation  free  of 
charge. 

ANNUAL  ADI>K£SS. 

Articlk  VIII. — The  President  shall  open  each  Annual 
Meeting  of  the  Association  with  an  address,  in  which  he 
shall  communicate  the  most  noteworthy  changes  in  statute 
law  on  points  of  general  interest  made  in  the  several  states 
and  by  Congress  durinjj:  the  preceding  year.  It  shall  be  the 
duty  ui'  the  member  of  the  General  Council  from  each  state 
to  report  to  tlie  President,  on  or  before  the  first  day  of  May, 
annually,  any  such  legislation  in  his  state. 

ANNXAL  MEETINGS. 

AuTiCLE  IX. — Til  is  Association  shall  meet  annually  in 
the  month  of  July  or  August,  at  such  time  and  place  as  the 
Executive  Committee  may  select,  and  those  present  at  such 
nu  cling  shall  constitute  a  quorum. 
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AMENDMENTS. 

Article  X. — ^This  Constitution  may  be  altered  or  amended 
by  a  vote  of  three-fourths  of  the  members  present  at  any 

Annual  Meeting:,  but  no  such  eliange  sliall  be  niatle  at  any 
meeting  at  which  less  than  thirty  members  are  present. 

OOXSTRUCTION. 

Article  XI. — ^The  word  **«taie**  wherever  used  in  this 

Constitution,  shall  bt>  tleoine<l  to  be  e^^ul\alent  to  iftatCj 
terrUory,  and  the  District  of  Colami/ia. 
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SIKETIXliS  OP  THE  ASSOCIATION. 

I.  — Tlio  Executive  (."onirnittco,  at  its  first  meeting  alter 
each  Annual  Meeting,  shall  select  some  person  to  make  an 
address  at  the  next  Annual  Meeting,  and  not  exceeding  six 
members  of  the  Association  to  read  papers. 

II.  — Tlio  order  of  exercises  at  the  Annual  Meeting  shall 
be  as  follows: 

(a)   Opening  Address  of  the  President. 

(/>)    Nominations  and  Election  of  Members. 

(c)  Election  of  the  (fcneral  Council. 

(d)  lU'i^oris  of  .Secretary  and  Treasurer. 
ie)    Keport  of  Executive  Committee. 
(/)   Reports  of  Stand  i  n g  Committees : 

On  Jurisprudence  n!id  Law  Reform; 
On  . Judicial  Admniisiration  and  Remedial  Fro- 
cciiure  ; 

On  Legal  Education  and  Admissions  to  the  Bar; 
On  Commercial  Law ; 

(Jn  Intcrnaii< Iawv  ; 
( )n  Publications; 
On  lirievances. 

(g)  Reports  of  Speeial  Committees. 

(h)  The  Nomination  of  Officers. 
ii)    .Miscellaneous  liusinoss. 

( /)    Tlie  Eleelioii  of  Oihcers. 


Digiiized  by  Google 


97 


The  addresij,  to  be  delivered  by  a  pereon  invited  by  the 
Executive  Coroinittee,  shall  be  made  at  the  morninf  aesnon 
of  the  second  day  of  the  Annual  Meeting, 

TIio  rt'atliiijti  and  ilolivcriug  of  t'ssuys  and  papers  shall  be 
on  tho  mnw  day.  or  nt  such  other  time  as  tlie  Executive 
Committee  may  dotermiue- 

m.— No  pei;pon  shall  spvak  more  than  ten  minutes  at  a 

time,  or  more  than  twice  on  ono  fJidjject. 
A  stenographer  shall  be  employed  at  each  Annual  Meeting. 

IV. — Each  state  Bai'  .bssociatiou  may  uniiualiy  appoint 
ddej^teSi  not  exceeding  three  in  number,  to  the  next  meet- 
ing of  the  Association.  Id  states  where  no  state  Bar  Asso- 
ciation exists,  any  city  or  county  Bar  Asswiation  may 
app>oint  such  delegates,  not  exceeding  two  in  number. 
Such  delegates  shall  be  eutitletl  to  all  the  privileges  of 
membership  at  and  during  the  said  meeting. 

N  —  At  any  of  the  meetings  of  the  Association,  members 

of  the  Bar  of  any  foreign  country,  or  of  any  .-late,  who  are 
rifit  mcndxMs  of  tlie  Association,  may  b»e  aihuitted  to  the 
privileges  of  the  tiuor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secn'tary.  The  Annual  Addres.**  of  the  rre^^ident, 
the  rppftrfs  of  c.  inniittees,  and  all  |)roccedings  at  the 
Ainmal  Mceliug  sludl  be  printed  :  but  no  other  address 
made  or  paper  read  or  presented  shall  be  prinle<l,  except 
by  order  of  the  Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before 
the  Association,  may  be  printed  by  the  ruminittee  on  Piib- 
lieation^  for  the  use  of  their  author-^,  not  excctKling  two 
hundred  copies  to  each  of  such  authors. 
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The  Secretary  and  Chairnmn  of  the  Executive  Committee 
shall  endeavor  to  arrange  with  the  Smithsonian  Institution, 
or  otlierwi.se,  a  system  of  exchanges,  by  which  our  TransoC' 
tiftnK  ran  be  annually  exchanged  with  those  of  other  As-fO- 
ciations  in  foreign  countries  intereste«l  in  jurisprudence  or 
governmental  affairs;  and  also  that  the  Secretary  exchange 
our  Ihmmdions  with  those  of  the  state  and  local  bar  asso- 
ciations; and  that  all  books  thus  acquired  be  lx)und  and 
deiK>sited  in  the  charge  of  the  New  York  City  liar  Associa- 
tion, subject  to  the  call  of  this  Association,  if  it  ever  desires 
to  witlidraw  or  consult  them,  if  the  latter  association  agrees 
to  such  deposit. 

No  ri'solution  complimentary  to  an  officer  or  member  for 
any  MTvice  performed,  paper  read,  or  address  delivered  shall 
be  considered  by  tiie  Association. 

OKFH  KUS  AND  COMMITTKES. 

\'\\. — The  terms  of  office  of  all  officers  ekrtetl  at  any 
Annual  Meeting  shall  commence  at  the  a<ijournment  of 
such  meeting,  except  the  Council,  whose  term  of  office 
shall  commciK-e  immediately  upon  their  election. 

\'11I. — The  President  shall  appoint  all  committees,  except 
the  < 'ommittee  on  Publications,  within  thirty  days  aftor  the 
Annual  Mtviing.  and  shall  announce  tliem  to  the  StHM-etary, 
ami  the  S'cn'Jarv  <hall  promptly  give  notii-e  to  the  persons 
appoinied.  The  Committee  on  Publications  shall  be  a|>- 
pointed  on  the  tii'st  day  of  each  meeting. 

IX. — The  Tn^asurer's  Re|K>rt  shall  be  examined  atxl 
audited  annually,  before  its  presentation  to  the  Associa- 
tion, by  two  nn-mbcrs  to  l)e  appointed  by  the  Chairman 
of  the  Executive  Committee. 
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X.  — TIk-  Couiuil  and  uU  situnding  fommittecs  shall  meet 
on  the  day  procoding  each  Annual  Meeting,  at  the  place 
where  the  same  is  to  be  hold,  at  such  hour  as  their  re- 

qiecHvo  chuirinen  s^hall  appoint.  If  at  any  Annual  ^f^■ct- 
itiir  nf  tlie  A)<ji«Kialion  any  mcmlu-r  of  any  commiftpt'  vlnill 
tk'  iibM  iit,  the  vacancy  may  be  tilled  by  the  members  of 
the  coumiittee  present. 

The  Secretary  of  the  AsBodation  shall  be  (he  Secretary 
of  the  Council. 

XI.  — The  Conmuttte  on  Publiiation!;!  shall  a1-',  meet 
witiiiu  one  month  after  each  Annual  Meeting,  ut  Micli  time 
and  place  as  the  Chairmau  shall  appoint 

XII.  — Special  nui'tings  of  any  cunimitte©  shall  be  held 
at  -filch  timw  and  places;  as  the  Chairninjj  t!i(  n of  may 
up[Kiint.  Kcn-onahle  notice  shall  be  given  by  hin»  to  each 
member  t)y  mail. 

The  traveling  and  other  necessary  expenses  ineurred  by 
any  committee,  standing  or  special,  for  meetings  of  such 
ct»miuittee,  during  the  interval  between  the  Annual  Meet  in^;» 
of  the  Association,  shall  he  paid  by  tli*-  Treasurer,  on  the 
ajiproval  and  by  the  order  of  the  Executive  Conimittee. 

AU  ettmmittees  may  have  their  reports  printed  by  the 
<  SsiTetnry  before  the  Annual  Meeting  of  the  Association. 

.\NNt  OI  KS. 

XIII.  — The  Annual  dues  shall  Ik-  i>ayablo  at  the  Annual 
Meeting  in  advance.  If  any  member  neglect  to  jmy  them 
lor  any  year  at  or  before  the  next  Annual  Meet  ing,  he  shall 
cease  to  be  a  member.  Ttie  Treasurer  shall  give  notice  of 
this  by-law,  within  sixty  days  after  each  meeting,  to  all 
members  in  default. 


President, 
JOHN  W.  STEVENSON, 

Covington,  Krulurky. 


Sbcretaby, 


EDWARD  OTIS  HIXKI.EY, 
43,  North  CharUt  Street,  Baltimore,  Marylatid. 


TnK.*8lRKR, 


FRANCIS  RAWLK, 


402,  Walnut  Street,  Philadelphia,  Pennsylvania. 


LtTKE  P.  POLAND,  .S».  JoA»ii6t(n/,  Vermont,  Cit.\iHM\K. 
SIMEON  E.  ll.W.DW  IS.  Xnr  Ifaven,  Connecticut. 
WILLIAM  ALLEN  BUTLER.  AV«  lor*.  Aw  rori. 

KX  OFFICIO. 

EDWARD  OTIS  IIINKLEY.  S«  retarv. 
FRANCIS  RAWLE.  Tkeasiher. 


ExBCimVK  CoMMITrP-E, 


(l(K»l 


COUNCIL. 


Alabama, 

Arkamaii, 

Connecticut^ . 

Ddatuare,  . 

DiHrkt  ojf  Columbia, 

Florida, 

Georgia, 

Illinois^ 

Indiana, 

Iowa,  . 

Kentucky, 

Lo  nisi  nun,  . 

Maryland,  , 

MoMackuKiU, 

Mich  if/an,  -  . 

Minnesota, 

Missouri, 

^s'ehraaka, 

New  Hampshire,  . 

Neui  Jersey, 

New  York,  . 

Nt/rih  Carolina,  . 

Ohio,  . 

Pefmsylvania, 
Bhode  Idand, 

South  Carolina,  . 

Ihiiiessee,  , 

Texas,  , 

VermorU, 

Virginia, 

Wed  ]  iKjutia, 

Wisconsin,  , 
7 


.  Henry  C.  Skmpj.k. 

.  M.  M.  CoHX. 

.  Geo.  H.  Watkoi  s. 

.  Ignatius  C.  Grubb. 

J.  HUBLEY  AsHTOy. 

.    Charles  P.  Cooper. 

CiKOKUE  A.   iMhKt  EK. 

.   James  K.  1j>^all. 
.   Robert  S.  Taylor. 
.   Georoe  G.  Wright. 

.     J.  W.  StI  VKNSOX. 

.    Thomas  .J.  ^emmes. 
.    A.  Leo  Knott. 

Edmund  H.  Bennett.  . 
.   William  P.  Wells. 

IIiKAM  F.  Stevens. 
.    James  O.  Broadhead. 
.   Charles  F.  Mandkrson. 
.   David  Cross. 

Charles  Borcherlino. 
.    Charles  A.  Pe.vhody. 
.    Thomas  B.  Keogh. 
•  .   Edwin  P.  Green. 
.   Andrew  T.  McClinto(;k. 
.   Charles  S.  Bradley. 

.     A.  G.  MrGRATH. 

.  J.  M,  Dickinson. 

.  Jacob  Waelder. 

.  Luke  P.  Poland, 

.  Legh  R.  Page. 

.  C.M.r  r.  r)(M,.;Kss. 
.   John  \V.  Gary. 

(lOl) 
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VICE-PRESIDENTS 

AND 

MEMBERS  OF  LOCAL  COUNCILS. 


Alabama.— Vice-Prasident,  D.  S.  TROY. 

Locta  Council.  WALTER  t.  BRAGG,  LUTHER  K. 
SMITH,  DAVID  BUELL,  GAYLORD  B.  CLABK. 

Arkamsas*— >Vioe«PreBid6iit>  U.  M.  Rose. 

Local  Coundl,  JAMES  C.  TAPPAN,  BENJAMIN  T. 
DU  VAL. 

CoNiiBcncuT.— Vice-President,  ALVAN  V.  HYDE. 

Lccal  Conncil.  LYMAN  D.  BREWSTER,  WASHLSG- 
TON  F.  WILLCOX,  LEWIS  E.  STANTON. 

Delawabb.— Vice^Praddeiit.  THOMAS  F.  BAYARD. 

Loral  a.uncil,  Ol- OKOK  GRAY,  ANTHONY  HliKii-Nii, 
GEORGE  H.  BATE8. 

District  of  CoLrMBrA.— Vice-Presifient,  li.  H.  WJCLI^*. 

L(M'al  Council,  RICHARD  T.  MERRICK,  NAXHANIKL 
WJL.SON,  UENHY  WISE  GARNETT. 

Florida.— Vice-Pre.>*ident.  EDWJX  M.  RANDALL. 

Local  Ck)uncil,  CHARLES  W.  JONES,  JOHN  C.  COOPtK 

Geokcia.— Viro-I^nsident.  L.  X.  WiilTTJ.E. 

Local  Cunniil.  CHARLES  C.  JONES.  Jr..  R.  F.  LYON, 
H1:NRY  JA(  K.SUN,  p.  W.  MELDRIM. 

iLusois.— Vi.  . -PrcHdrnt,  C.  C.  BONNEY. 

l.o.  al  Couni  il.  CHARLES  DUNTL\M.  GUSTAVE  KOKR- 
NKl:.  WH.IJAM  L.  GROSS,  E.  B.  SHEliMAN, 
RICHARD  S.  TUTUILL. 

(102. 
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luDU^A.— Vkfe-rruMdent,  BENJAMIN  UARUISOX. 

Locd  Cornidl,  ABBAM  W.  HENDBICKS^  THOMAS  F. 
DAVIDSON,  CHARLES  H.  ALDRICH,  JOHN  H. 

BAKRK. 

Iowa.— Vice- Pr«*i<Ieiit.  (JKURGK  <!.  WRUiHT. 

lAHii\  r.mii.il,  OIJVKK  i:  SIIIUAS. 

KnnvcKY.-Vice-PrMideDt,  WiLUAM  PKESTON. 

Local  Ooundl,  JOHN  W.  STEVENSON,  JOHN  MASON 
BROWN. 

LMintA>A.-Vio»'Pn»d«nt.CARLKFON  HUNT. 

I^x-al  r.»imcil,  THOMAS  L.  lUYNE,  JOHX  H,  KEN- 
XAItl).  H.  L.  LAZAHI  S 

Hainb.— Vice-rresiUent,  NATHAN  WKBU. 

L'leal  0>nn.  11.  F.  A.  WIIiSON,  O.  D.  BAKER. 

Mabitund.— Vice-i*msidi;ni,  SKiPWITH  WILMKK. 

Local  Ocmndl,  RICHARD  Jt.  VENABLE,  CHARLES 
J.  ItONAl  ARTE^  DAVID  G.  McINTOSH,  JOHN  T. 
MAH>N,  U. 

MiMftOHIlBETTS.— Vk-i-PrisuleiU.<;i-:OR(;i:  O.  SlIATTUrK 

Loati  Couucil,  .SYDNEY  iSAUTLETr,  CHARJ.ES  W. 
CLIFFORD,  NATHANIEL  W.  LADD,  DANIEL  8. 
BICHARD60N. 

MiaiWAii.— Viro-IVtvi.letit,  HIONRY  H.  liKOWN. 

Local  COimdl,  T1IO.MAS  M.  CUOl.EY,  DON  U.  DICK- 
INSON, O'BRIEN  J.  ATKINSON,  HENRY  M. 
DDFFIELD. 

UmnoTA.— Vloe-Pnoldent.  GORDON  B.  VOUL 

I>K-al  Omn.il.  EEUBI:N  v.  liKNTOX,  JOHN  A. 
LOVKI.V.  IITRAM   V  '-TKVKNS. 

Mtsswipw.— Vice-Presiclenl,  LOCK  K.  UtM  STON. 

Load  Council,  B.  O.  REYNOLDS. 

Miaaoiui.— Vic-e  Pr«*i.l.-iit.  SHKPAUD  UAlU  LAY. 

L.X4>1  (oundl.  WARWICK  HOUGH,  WALLACE 
PRATT. 
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Nkbkaska.— Vire-President,  JAMES  M.  WCWLWOKTII. 

IxH-al  Council,  CHARLES  F.  MANDERSOX. 

New  Hami-biiikk.— Vh-c-rniHiilciit.  IIKNKY  IJ.  ATHKKTON. 

I»(-.il  CouiK-il,  C1,I.\T()N  W.  STANLEY.  JOHN  M. 
SHIRLEY.  <ilLMAN  JLVRSTON. 

New  jEnsE^-.—Vke-PreNi.lent,  ANTHONY  1^,  KEASUEY. 

L<x-jd  Coumil.  WASHINGTON  B.  WILLL\MS.  K. 
WAYNE  PARKER,  OARRETT  D.  W.  VR(X)M. 

New  Yokk.— Vuo  Presiilent,  JOHN  F.  DILLON. 

L.K>al  fVnimil,  EVERETT  1'.  WHEELER.  BENJ.  A. 
WILLIS,  ROBERT  D.  BKNEDICI'.  WM.  M.  EVARTS. 
EinVAKP  K.  lULLARD.  JOHN  K.  ItjRTEU. 
JAMF>!  M.  DUDLEY. 

X<iRTii  CAwaiSA.— Vl.'e-Presideiit.  THOMAS  B.  KE<KjH. 

I>Kitl  Cmncil.  JAMES  E.  BOYD,  JOHN  N.  STAPLES. 

Qjiio.— Vk-e-PrcHident,  RUFl'S  KING. 

L<«Til  Council.  W.  W.  JOHNSON,  RICHARD  A.  ILAR- 
RISON.  HENRY  C.  RANNEY,  SAMI  EL  F.  HUNT. 

Pesssvlvama.— Vi<-o-Prpt<i<lont,  GEOKfJE  W.  BIDDLE. 

bxnl  Coiuuil.  H1(JH  M.  NORTH.  ROBERT  E.  MON- 
A(JHAN.  WILI.I.VM  A.  PORTER.  JAMKS  BREDIN. 
«iEORGE  B.  KULP. 

Ru-.PE  l8i.ASi>.—Vite-PrcsidenL  WILLIAM  P.  .«HEFnELD. 

Local  Council,  BENJAMIN  F.  THURSTON,  ABRAHAM 
PAYNE. 

South  CAiioLiXA.—Vice-Pretiidfnt,  HENRY  E.  YOUNG. 

lyoral  C.mmil,  C.  H.  SIMONTON.  ROBERT  W.  BOYD. 

Tenxhsbee.— Vice-Prt'siiient,  ANDREW  ALLI.SON. 

I^H^I  Council,  JOHN  M.  GALT,  HENRY  T.  ELLETT, 
EDMUND  COOPER. 

Texas.— Vice-Pre«iden1,  R.  G.  STREET. 

L.H-al  C.Kincil,  F.  S.  STOCKDALE,  \V.  L.  CRAWFORD. 
JACOB  WAELDER. 
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ViRKOXT.—Vi<»-Prc«id«nt,  BUSS  N.  i>A VIS. 

Local  0«iiMil..NOBMAN  PAUL,  J08£PH  A.  WING, 
A.  P.  TUPPER. 


VneniA.-Vi(».Pt«fiid«nt.  J.  RANDOLPH  TUCREB. 

Lot^l  (  oun.il.  WILLIAM  J.  RoHERTSON,  LEOH  B. 
PAG£.  ALEXAXDSR  HAMILTON. 

W«t  VtBollllA— Viw-Prwsidenf.  KDWARD  I'.  KNIGHT. 

Local   Cuiiniil.  JOHN    A.    HUTCHINSON.  FRANK 

HEKEFOKD 


WacoMiii.— Vire  l'nsident,  SILAS  U.  PINX£Y. 

lAHal  (  »uudl,  WILUAM  F.  VILAS.  ALFRED  L.  GARY. 
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COMMITTEES. 


ON  JURIi-PRUDENCE  AND  LAW  REFORM. 

WILLIAM  ALLEN  BUTLER,  New  York,  New  York. 

81ME0N  E.  BALDWIN,  New  Haven.  Connecticat. 
HENRY  HITCHCOCK,  8t.  Ix.uis,  >riss.ui,i. 
GEOUni  .  Tn  KKlt  JUSPILVM,  Philadelphia,  Penniylvania. 
SKIFWITU  W ILMER,  Baltimore.  MAiyland. 

'    ON  JUDKIAL  ADMINLSTRA TIuN  AND  REMEDIAL  PROCEDURE. 

RUFUS  KINC,  Cincinnati.  Ohio. 

GEOR(iE  W.  lUDDLi;  Philadelphia.  Pennaylvania. 

EDWAKD  J.  I'lIELPS,  II nrlington,  Vermont. 

RICIIAKl)  T  MERRICK,  Washington,  District  of  Oolumbit. 

WALTi2:E  B.  UILL,  Macon,  Geoi^. 

ON  LEGAL  EDUUAIION  AND  ADMISSIONS  10  THE  BAB. 

CARLETON  HUNT,  New  Orleans,  Louisiana. 
HENRY  STOCKBRIDGE.  Baltimore,  ilaryland. 
U.  M.  ROSE,  Little  Rock,  Arkansas. 
GEORGE  HOADLEY,  Cincinnati,  Ohio. 
EDMUND  H.  BENNETT,  Taonton,  MaauchusettB. 

ON  COMMEHCLAL  LAW. 

THOMAS  J.  8EMME8,  New  Orleans,  Louisiana. 

GEORGE  A.  MERCER,  Savannah,  Geoiigia. 

R.  S.  TAYLOR,  Fort  Wayne,  Indiana. 

C.  C.  BONNEY,  Chicago,  lUinois. 

JOHN  M.  SHIRLEY,  Andover,  New  Hampshire* 

ON  INTERNATIONAL  LAW. 

CHARLES  A.  PEABODY,  New  York,  New  York. 
JAMES  0.  BROADHEAD,  St.  Louis,  Miaeouri. 
CHARLES  S.  BRADLEY.  Providence.  Rhode  Island. 

CHARLES  J.  BONAPARTE,  Baltimore,  Maryland. 

J.  HUBLEY  ASHTON,  Washington,  District  of  Colombia. 

(RMi) 
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ON  PUBUCATIONS. 

ALEXANDER  R.  LAWTO^,  SHnnnniili,  Qeoisuk 

FRANCIS  RAWLE,  Philadelphia,  Pcnnsylvaui*. 
HENRY  C.  SEJdPLE.  Moat^uwiy,  AIiOmuxui. 
CHARLES  A.  PEABODY,  N«w  York.  New  York. 
GARRET  D.  W.  VROOM,  Trenton,  Now  Jotsejr. 

ON  ORIEVANCES. 

J.  KAXlM»rj>H  TUCKER,  Lexintrton.  Virgjaia. 

iAMEa  6.  PUilLB,  LoaunriUe,  Kentucky. 

HENRY  JAC7KS0N,  Atlanta,  Geor^ 

STI'PtTKN-  \V.  KELLOGti,  Waterhury.  (>. tme.tic.it. 

WASUINGTON  B.  WXLUAMiJ,  Jeney  Qty,  New  Jeney. 

ON  OBITl'AUIK.S. 

EDWAUn  O.  IIFNKI.EY.  Baltimore,  Maryland. 
EVERETT  P.  WUEELER,  New  York,  New  York. 
HENRY  HITGHOOCE,  8t  Loms,  ADasoiiii 

»P£CrAL  OOMMrrrEE  on  the  tVUY  AND  UNCERTAINTY 
OP  JimiCIAL  ADMINISTRATION. 

DAVID  DUDLEY  FIELD.  New  York.  Now  York. 
EDWARD  J.  PHELPS,  Burlinijtou,  Verawut 
JOHN  F.  DILLON,  New  York,  New  Yoric 

RICHARD  T.  MERRICK.  Wii^hin-t.  r,  Pi^frict  of Columliia. 
JAMES  0.  BROADHE^VU,       Luiuh.  .Miw-.iiiri. 


ALPHABETICAL 
LIST  OF  MEMBERS-1884-1885. 


ABBorr,  J.  C, 

ArKLEN,  J<>SKI>H  II., 

Adams,  Sami'ki.  B., 
Aliiekt,  Talikit  J., 

AlUKK'II,  ClIARtGB  H., 

Allen,  HniiEitT,  Jr., 
Allen,  Stillman  B. 
Alexani>kr,  Jt  I,!a\  .1., 
Allison,  Andrew, 
Anderson.  Clikfokd, 

ApPLEHV,  GEiiRrUi  F., 
ArM8TRON(.,  Wm.  II., 

Aunold,  MmiAEL. 
AsnniN,  J.  Hriu.KV, 
Atiiekton,  Hknky  B., 
Atiikhton,  Thomas  H., 
ATKISf«)X,  O'BuiKN  J., 
Ayer,  B.  F.. 
Bacon,  Ai'r.usrrs  O., 
Baeh,  Oeorce  F., 
Bai«t,  T.  W.,  . 
Baker,  Ashley  D.  L., 
Baker,  Darh's,  . 
Baker,  Herrert  ].., 
Baker,  JmiN  II., 
Baker,  Okville  D., 
Baker,  William, 
Ball.  Daniel  H., 
Baldwin,  Charles  C, 
Baldwin,  ii.  \V., 
Baldwin,  Hksrv,  Jr., 
Baldwin,  Simeon  E., 
(108) 


liowell,  Manx. 
Franklin.  Iji. 
Sttvnnnali,  <ia. 
Baltimore.  Md. 
Fort  Wayne.  I  ml. 
RtHl  Hank.  X.  J. 
Boatun.  Maw. 
Baltim'tr«\  Md. 
Nn«livillc.  Tcnii. 
Mac(>n.  ( ia. 
Wawliin^rton.  1).  C. 
Wniiams|>ort,  I'a. 
Philadelphia,  Pa. 
Washinsrton.  D,  C. 
Nashua,  N.  H. 
Wilkesbarre.  Pa. 
Port  Huron.  Mit-h. 
Chifa^o,  111. 
Mat-on ,  Cia, 
Headiny:,  Pa. 
Cliarle-ston,  8.  C. 
GlovcrsWlle,  N.  Y. 
Newport.  K.  I. 
Petniit,  -Mich, 
(ioithon.  Ind. 
.Xii^iHla,  Me. 
T..lcd<..  O. 
Man|iiette,  Mieh. 
Cleveland.  O. 
ItoMton,  Max*. 
Philadelphia,  Pa. 
New  Haven,  Conn. 
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Ballbnger,  W.  p., 
Babclay,  Shbpahd, 
Barker,  Thbddorb  G.,  . 
Babbow,  Pops,  . 
Bartlbit,  Sidxbt, 
Batb,  II.  R., 
Batbb,  George  II., 
Bausman»  J.  W.  B., 
Bayard,  Thomas  F., 
Bayve,  Thoxab  Ij., 
Bbaoten.  Cit arleb,  Jr.,  . 
Bell,  C.  U., 

Bblunokr,  Lbwik  H.,  . 
BBXEDifrr,  Robert  D.,  . 
Benedict,  W.  8., 

BBNBT,  W  I LM  A  M  C, 

Benjamin,  M.  W., 
Bennktt,  Edmi'kd  H.,  , 
Bextx)X,  Rkl  bks  C, 
Bkkckx,  Frank,  . 

BlDDLK.  GEOlUiE  W., 

Bivt;MAM,  Harry, 

Bis!  i(  \M.  (iicoKOE  Tucker, 

BLArK.  .1,  ('.. 

Br  \rK.  J.      C,  . 

lil  AM  .  S  XMI  EI.  P., 

Bloiksett,  "\Vn  LiAM  W., 

B<Mr;«;K>i8,  Cai  KH.  . 

B'lN  AP  AKI  K.  <JlIAULfc>  J., 

I'...M..  s.  K., 

BtiN.NEV,  C.  ('..  . 
BoRf  IIERLIM..  LUARLE!*, 
B<»Yi).  Jameh  K.,  . 

I'."'!  I).  Kulil.JM  W., 
r»l:AliLEY,  ClIARI.Ks. 
BUAULEY,  CllARLF>  S., 

Bra(;<;.  W  ai  ti  i;  1. . 
BUALKV,  IIk.nuv  K.. 
Breai  x,  G.  a., 
Brixk,  Charles  I>i  Pont. 

BRETKENRlLXiE,  SaMI  EI.  M., 

Brbckinriimje,  Wm.  C.  P., 


GftlveBtoii,Tes. 
St  Louifl,  Mo. 
Charleston,  S.  V. 
Athens,  Ga. 
Boston,  Mass. 
Covington,  Tenn. 
Wilmington,  Del. 
I4ln<^•Tster,  Pa. 
Wiluuiigton,.  Del. 
New  Orleans,  La. 
Baltimore,  Md. 
Lawrence,  Mass. 
New  Y(irk,  X.  Y. 
New  York,  N.  Y. 
New  Orleans,  J  a.  , 
AbU«ville,  S.  C. 
Little  K«»ck,  Ark. 
Taunton,  Mass. 
Mintiea|M^lis,  Minn. 
Klizabeth,  N.  .1. 
Philadelphia.  Pa. 
Littleton,  N.  II. 
Philadelphia,  Pa. 
I>anville.  111. 
Angiu^ta,  Ga. 
New  Orleans. 
Pawtuc  kot.  H.  1. 
Clark-l.uij.  W.  Va. 
Balliniore.  Md. 
Wa.shin^'ton,  D.  C. 
('hira^o.  Ill, 
Newark.  N.  J. 
(ireenshoro.  N.  ('. 
Diirlijiuton,  S.  C. 
Providene*',  K.  I. 
ProYidenee,  K.  L 
Mont'/fMnery.  AUi. 
Fall  Ki\er,  Mass. 
New  ( )rleans.  La. 
Si  ianton.  Pa. 
St.  l>ouis.  Mo. 
Lexington,  Ky. 
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Bredin,  J.i.VU».  . 
Bm  wsTKR,  Lyman  D., 
r.Kit  K,  A.  G., 
BuUKiEiw,  John  L..  Jr., 

BrISTOW,  Bll.NJAMlN  11.. 

Bhoadiieai>,  Jamks  O., 
Brooks,  Franc  is  A., 
Brown,  IIksry  B., 
Brou  n,  John  ('., 
Brown,  John  Mamon, 
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M<»nror,  Wiluam  a.,  . 
MooBE,  John  M., 
Moore,  Geu&ue  F., 
Moore,  J.  Z.,  . 
MfMiRMAN,  H.  C, . 
MoRRiB,  M.  F., 
Morris.  S.  W.,  . 
Morse,  A.  Porter, 
Moulton,  S.  W.,  . 

MVNFORD,  JaM»  E., 
MCKOER,  W.VkllES, 

Mcrphy,  D.  F,,  . 

Mr RPHY,  Theodore  D.,  . 

MyERH,  JaMF24  J., 

My  Kirs,  X  atii  vmel, 
M<  Atki:,  Ji)iiN  L., 
M(<'  \i.K»,  E.  II<>\v  \iu>,  . 

Mli'AMMON,  ,I«»Si:iMI  K.,  . 

Mi^  'ahtkr,  Thomas  X.,  . 

M(  i  \\  in  N  KY,  J  A  M  K-S, 
M»  ("l.lNTMf  K.  Am>UE\vT., 
M(€l  INT.H  K,  W.  T., 
McCliAI»Y,  KOVVAUD,  Jil., 

H 


.  Baltimore,  Md. 

.  New  York,  N.Y. 

.  Cincinnati,  0. 

.  Detroit,  Mich, 

.  Savannah,  Ga. 

.  Waflliingtim,  D.  C, 

.  Savannah,  Ga. 

.  Philadelphia,  Pa. 

.  New  Orleanii,  La. 

.  Wa8hinfrtoD,  D.  C. 

.  AllentowD,  Pa. 

.  B4N«t«>n,  MaHH. 

.  AittniHta,  (.la. 

.  New  Orleant),  La. 

.  Philadelpliia,  Pa. 

.  Philadelphia,  Pa. 

.  GoKhen,  Ind. 

.  Albany,  X.  Y. 

.  \Ve«t  CheDter,  Pa. 

.  BoHton,  Mass. 

.  Little  R«)ek,  Ark. 

.  ^lontgoniery,  Ala. 

.  OwenHl)oro,  Ky. 

.  P<nn<M  ville,  Tchn. 

.  WaHhin^iTton,  D.  C. 

.  Ir  iitiiti,  O. 

.  Washinjfton,  D.  C. 

.  Slu'll.yvilli",  m. 

.  St.  1^)11  is.  Mo. 

.  1  hivion.  ( ). 

.  Wjisliinv't<»n,  1).  C. 

.  \V..o,lsf..rk  111. 

.  New  York,  N.  ^  . 

.  Ha'^»'ist<nvn.  M(L 

.  Ni'w  (  h  ltnins.  Ut. 

.  Wa^liiiijrtoii,  1).  {.', 

.  Ni'wai  k.  N.  .1. 

.  S|»rinL'li('M.  111. 

.  Wilkt  sI nun'.  Pa, 

.  (  hilli.-.itho.  <  >. 
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McGuLLoron,  John  G..  . 
McFabland,  L.  Bm 
McGbath,  a.  G., 
MclHToeB,  David  G.,  . 
McLbary,  J.  Hm 
McNbal,  Albkrt  T., 
NasHi  Stkphicx  p., 
Nbal,  Hbkby  S, 
Nbbbkbr,  Lucas, 
Nblaon,  Hombb  a., 
NicoLL^  Dblancby, 
NoBtB,  John  W., 
NOBTB,  £.  D.t 
North,  Uvun  M., 
Olmbtbad,  Aaron  6., 
Orbsdorpp,  Alprbd, 
Orr,  J>  A>i 

OlTBRBRIIMlB,  AlBBBT  A., 
OVIATT,  EdWAHIi, 

Owens,  Gk«>h(;k  \V., 
PAiJK.  IIknhy  F., 
Pa<^k,  Lkch  H..  . 
Palm£k,  Hknky  W., 
Pai.mku.  .Iuhn  M., 
Pahdkk,  Don  a.,  . 
Pahdek,  IIknry  K,, 
Pakkku.  a  I  ton  li., 
P\!;ki:h,  Am  as  a  J.. 

PaHKKR,  C<)HTI.ANI>T, 

Pai;ki.k.  .1  AMi-s.  . 
Pahki.ic.  H.  W  wnk, 

pAri  KKSi'N.  C.  Sti  AHT, 

Pa n Fi:s..\,  T.  Ki  liott,  . 

P.vri.  Nf'lvMAN, 

Pavm  .  Ah!:.\iiam, 

PaYSK.  J  \M1>  (  i.. 

Pr.  \n<)i>v.  (  11  \\iiM<  A.,  . 

Pi:«  Kit  \M.  l  it  \N<  IS  P., 

Pi  S  \  Vr A'  K  I  K.  V\l  Vlil.hS  H.. 

1*1  NNvr  \(  Ki  i:.  S  \Mri:i.  W.. 
Pr:;Ki      S  wit  i:r  <'.. 

Pi  la.V.  .I"H.N  11..  . 


.  N.  Bennington,  Vt. 

.  Memphis,  Tenn. 

.  Charteeton,  S.  G. 

.  Towsontown,  Md. 

.  Ban  Antonio,  Tex. 

.  Bolivar,  Tenn. 

.  New  York,  N.Y. 

.  Ironton,  O, 

.  Covington,  IncL 

.  Pougbkeepine,  N.  Y. 

.  New  York,  N.Y. 

.  8t.  Louis,  Mo. 

.  I^ncaster,  Pa. 

.  Columbia,  Pa. 

.  Saratoga  S|>rin£rs,  X.  Y. 

.  8pringtield,  III. 

.  0»liiinbns.  Miks. 

.  Philadelphia,?^ 

.  Akron,  O. 

.  Savannah,  Ga. 

.  Cin'leville,  O. 

.  Riobuiond.  Va. 

,  Wilkesbarre.  Pa. 

.  Sprinpfield.  111. 

.  New  Orleans,  La 

.  New  Haven,  Conn. 

.  Kinir>t'>n.  N.  Y. 

.  Allniny.  X.  Y., 

.  Newark.  N.  J. 

.  Nrw  \' »rk,  N.  Y. 

.  >»'W:irk.  N.  .T. 

.  Pliiladfiphia,  Pa. 

•  .  IliMU.  N.  Y. 

.  "VS'.M.dM'Tk.  Vf 

.  Pruvidenct*.  U.  I. 

.  Wasbin<jt<^n.  0  C. 

.  New  Yi*rk.  N.  Y. 

Newjxjrt.  R.  I. 

.  West  Chester.  Pa. 

.  Philadelphia,  I'a.. 

.  Philadelphia.  Pa. 

.  Soutliport,  ConiL 
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PtrrrrT,  Siuu  W., 
PiiEi.ps,  Edward 
Phelps,  AVm.  Walter, 
Phillips,  Gilbert  W,, 
Pierce,  Geor(je  \\'., 
PricRrn.  J  \>n5>  O., 
Pike,  Aus^rix  F.,  . 
PiNN'EY,  Silas  U., 
Pirtle,  James  S., 
Platt,  Johnston!  T., 
Poche,  F.  p., 
Poland,  Li  ke  P., 
Pond,  Asnr  rY, 

PoTfTFR.  rHAKl.i:ii  W., 

I*« >KTr.r;.  John  K., 

Pt)KTKK.  ^VlI.I.I  AVI  A., 
POWKKS.  CjIAHLES  E., 

pRAiT.  Wallace, 
Presiun,  William, 
PiiK  E.  J,  Sergeant, 
I'iiRHARi),  Frank  P., 
Prime,  Rai.i  ii  E., 

PROI'T,  .I<pIIN. 

Piivoj;,  KiH.Kii  A., 
Pltnam,  Henry  W., 
Randall,  E.  M.,  . 
Rakdolfh,  Joskpu  F., 
Raxkik^  John  H.« 
Banxby,  Henby  C.t 
Rannby,  Bcfus  p., 
Rawlb,  Francis, 
Rawlb,  Wit.  Henry, 
Reed;  Henry, 
Reeve,  Felix  A., 
RSYNOLDBf  R.  O., 
Rbynomm,  Samuel  H., 
RicBAROooN,  Daniel  S. 
RicBARDflON,  George  F., 

RiCHEY,  AUCUSTU9  G., 

RiOGS,  James  M., 
Ripley,  James  M., 

ROBB,  SAUrKI., 


.  Philadelphia,  Pa. 

.  Burlington,  0. 

.  NcwYMrk.X.  Y. 

,  Putnam,  Oma. 

.  Boston,  Mass. 

.  MeTiiphiH.  Tenn. 

.  Franklin,  N.  II. 

.  Madison,  Wis. 

.  EouisYille,  Ky. 

.  >»ew  Haven,  Conn. 

,  Hew  Orleans,  Ia. 

.  St.  Johnsbury,  Vt. 

.  JJetnjit,  Mi«'h. 

.  Monti>el!<'r,  Vi. 

.  New  YiJik,  N.  Y. 

.  Philadelphia,  Pa. 

.  Boston,  Mass. 

.  Kausajs  City,  Mo. 

.  I^jxington.  Ky. 

.  Philadeli-hiu.  Fa. 

Philadelphia,  I'a. 

Yonkers,  X.  Y. 

.  Rutland,  Vt. 

.  Brooklyn,  X.  Y. 

.  Boeton,  Miuss. 

.  Jacksonville,  Fla. 

.  Jersey  City,  N.  J. 

.  8t  Louis,  Mo. 

.  Geveland,  0. 

.  Cleveland,  0. 

.  Philadelphia,  Pa. 

.  Philadelphia,  PkL 

.  Philadel]>hia,  Pa. 

.  Washington,  D.  C. 

.  Aberdeen,  Miss. 

.  Lancaster,  Pa. 

.  Lowell,  Mass. 

.  Lowell,  'Masn. 

.  Trenton,  J. 

.  Winchester,  111. 

.  Providence,  R.  I. 

.  Philadelphia,  Pa. 
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Itll}'!  i  flirt i  in  \*t 

KoiiKiny,  JcMRTii      Ju  , 

1^T>iM*r  MnrllMtm  Mil 

f  h  1 4  *fi  m  1    1  M 

\  (111  U^'.'f  kXlt 

HuiiKin>t>x,  A,  H., 

l^lliiitnrt*  \ftl 

UonKirwix,  Wiluam  J.. 

1 'n'l  rli  itti"*!*!'!  1  li» 

KoKi.Kcii,  William  G., 

1  'ri  iviita^iK*^*    l{  1 

liiHtKIU*,  (?K(iltiiR  \V., 

RiMiKiw,  Hk.vrv  Wauk, 

Afiii  Vrfi'ir  Alii'li 

RiXiCHM,  SlIKIiMAN  S,, 

iiiitriiiii  \  Y 

RoMCYN,  Thf.o[h>iie, 

Ik'tmit,  Mich. 

RoHE,  V.  M., 

Utile  kiM'k  \rk 

Ri'swKi.L,  Alftird, 

Tli*triiit  Xlii'li 

Rl'HHEI.I.,  Tai^utt  11., 

rlill'i'ti    f  \  inii 

Rl'>HEIX,  WlLMAM  (i. 

TCfkiht  t  \t\     W  '1  WW 

RrwELL,  W.  11.  H.. 

Saxiwikn,  John  B., 

P'liil  Minn 

Saniioiuc,  W.\i,Ticn  H., 

RI  Pniil  Minn 

Saxdkic*,  Dallas, 

Plii1iii1i»lithiji  Pii 

S4"MENTK,  AbRAM  V.. 

S(  IILET,  BdaDLRY  <  >  . 

SdlooxMAKitB  AmuKrvs  Jit 

Scwrr  C.  S 

ScfDDEn,  He.nby  J., 

>eM  Y.irk   \  Y 

Sea  Its,  PniLir 

SEinERT,  \V.  X.,  . 

^A\i*  W\t M (til fit*)  1 1 

*>    •  '  l<  ^  *ll  1  lit.  111.   1  U. 

■Skuiex,  John, 

iV  iml  li  MiTti  in    Ik  1  * 

SE.iiMm,  Thomas  J., 

A'  c  s  'I  It. nii^t  '  '■•* 

.SuMi'LE,  Henry  C, 

^lontm  tiii<'r\',  Alii. 

1  if*-li4i«>U    (  '<.tiii 

Sr.\(*k,  Perdixand, 

SH.\Rr,  flKlROE  M., 

lltti  f  !  liii  kri*    \f  li 

i->cii  1 1  nil  f  1 1 ,  j^i  ii . 

Sn.lKP,  iM.iAl'  S.,  , 

Slt.iTnrCK,  (iKOROB  0., 

Shaw.  R.  K.. 

Marietta.  0. 

SlIAW,  WiLJ.tAM  Q., 

Ilurlint'ton,  Vt. 

Sheftibuj,  William  P., 

Xe\v|Ktrt,  R.  1. 

.Shkpahd,  Elliott  F. 

Ne«  York.  N.  Y. 

Bhkkman,  E.  B.,  . 

<  ai'H'.'".  III. 

SniPXAK,  J.  O.,  . 

Bolviiicre.  N.  J. 

SlIIPPEX,  JoBKPH, 

I.oiiiM,  Mo. 

SHIHA.-i,  (iKOIUtK,  Je., 

1  itt-liniv.  I'a. 

SniRA«,  OUVKR                 .  . 

I)«)>ii>]iK-,  la. 
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Sani^Y,  John  M., 

5nOEMAKER,  L.  R, 
i^lIOEMAKKK,  Mt'RBAY  C, 
SlMO.ST<:)N,  C.  H.,  . 

Sims,  W  II., 

Slaymakkt!,  Amos, 
vi  i,,  aujekt,  , 

jSmallkv,  B.  B., 
..Smith,  Cir  auntky, 

Smith,  Lither  K.. 

.^.MiTH.  Walter  Georob, 
.8mv  niK.  Arr.r>;Ti\E  T., 

SOMM  EH  VILLI..  .1.  H., 
.*S<>UTHARI>,  Cm  ALLKS  B., 
i?PArLDIXfJ,  .luHN, 

»Si»RA*;rE,  K.  C, 

Si'ElK,  GlLllERT  M.,  Jr., 

isTAXLEY,  Clinton  W., 
Stanton,  Lewis  E,, 
Staim  ks,  John  N., 
>^ri:i:.NE,  Simon, 
Stetson,  Charles  P., 
Stevens,  Hiram  F., 
^Stevenson,  John  W., 
isTEW ART,  John,  . 
Stewart,  W.  F.  Bay, 
i^CKKCY,  Albert, 
'Stillwrll,  L., 
■Stockbridqb,  Henry, 
firocRDAUt,  F.  S., 
Storey,  Moorphcld, 
Stobrow,  Jam  u  J., 
SroRRs,  Emery  A., 
Street,  Robert  G., 
SiROUT,  A.  A., 
Sturgeb,  £.  B., 
SvLUVAV,  Algernon  S.. 
BwAYXi,  Waobr, 
SwifT,  M.  G.  B.,  . 
Tappan,  James  C, 
TACBfltG,  Jambk,  . 
TAYiiOB,  John  D., 


.  An«]ov<T.  N.  H. 

.  Wilke»biirre,  Pa, 

.  Cincinnati,  O. 

.  Charleston.  C. 

.  Coluiiilms,  MisH. 

.  Liincusti-r,  Pa. 

.  IlajrerMtowii,  Md. 

.  Burlin^on.  Vt. 

.  Boston,  Mas"<. 

,  M«»nnt  Sti'rlin;i,  Ala. 

.  Phihi'h'l|.ln;i  Pa. 

.  Clutrlesu.ii,  ^.  C. 

.  WellMburtf.  W.  Va. 

.  Biwton,  Mm-^*^ 

.  Bo!>^t'<ii,  Mas,-^. 

.  JJullalo.  N.  Y. 

.  New  York,  N.  Y. 

.  Manchester,  X.  H. 

.  Hartford,  Conn. 

Greensboro,  N.  C. 

.  New  York,  N.  Y'. 

.  Bangui .  Me. 

St.  Paul,  Minn. 

Covin^'ton,  Ky. 

Chamhersburg,  Pa. 

.  York,  Pa. 

.  New  Yr»rk,  N.  Y. 

.  CteiMie  Mission,  Kan. 

.  Baltimore,  Md. 

.  Cuero,  Tex* 

.  Boston,  Maas. 

.  Boston,  Mass. 

.  ChicaiEo,  III. 

.  Galveston,  T«x. 

.  Portland,  Me. 

.  Scranton,  Pa. 

.  New  York,  N.Y. 

.  New  Y<»rk,  N.  Y. 

.  Fall  River,  Mass. 

.  Helena,  Ark. 

.  St  Louis,  Mo. 

.  New  Y'ork,  N,  Y. 
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Taylok.  Jdiin  W., 
Tayl<»k,  K.  S.,  . 

TeESK,  FltKOEtUCK  H.,  . 

TifoMi»soN.  SEYMorn  D., 
TnunsToN.  R.  A., 
Thlkbek,  Hknrv  T., 
Thurston,  liENJAMiN  F., 
TiiUKSTox.  John  D., 
TllWEAl  l,  1'.  O.,  . 
TiLMNdiiAST,  James, 
Todd.  A.  J.,         .         .  , 
Tompkins,  Henhv  B., 
ToRBEY,  Jay  L.,  . 
ToTTKX,  Enoch,  . 
TowKSB^fo,  Washington, 

TOWK8BKD,  WlLUAX  Km 

Trabub,  £.  F.,  . 
Trbadwbll,  John  P., 
Tboy^B.  S., 
Tbdicbvll,  Lyma>% 
Tuck,  Sou brville  P., 
Tuckbr,  J.  Randolph,  . 
Tl*PPBR,  A.  P.,  . 
Turner,  Edward  W.,  . 
TuTHiLL,  Richard  S., 
Upson,  William  H.^ 
Usher,  Edward  Preston, 
Vandbrpoel,  a.  J., 
Vanslycke,  Nicholas,  . 
Vavx,  Richard, 
Venable,  Richard  M.,  . 
YxLAS,  William  P., 
Vredenburgh,  James  B., 
Vboom,  Garret  D.  W.,  . 
Waddell,  William  B.,  . 
W  A  ELDER,  Jacob, 

Wac.neh,  !>\M1  kl,  .  , 

Wait.  A  utEur  8., 
Walker,  Charles  J., 

W.M.KEli.  SaMI  KL  P., 

Wai.ki:i;.  W.  II., 
Ward,  John  K., 


ASBOOIATION. 

.  >'ewark,  N.  J. 

.  Fort  A\':u  no.  Ind- 

.  Newark,  ,\.  J. 

.  St.  Loiiif*,  Mo, 

Lexington,  Ky. 

,  Detroit,  Mich. 

.  Proviiit'iue,  U.  1. 

.  Prffvidence,  R.  I. 

Helena,  Ark. 

.  Pn^vidence,  R.  I, 

.  New  York,  X.  Y. 

.  Atlanta,  Ga. 

.  St  Louis,  Mo. 

.  Waihington,  B.  C. 

.  West  Cheater,  Pa. 

.  New  Haven,  Conn. 

.  Louisville,  Ky. 

.  Boston,  Mass. 

.  Monti^inery,  Ala. 

.  Chicago,  ni. 

.  New  York,  K.  Y. 

.  Lezingtpn,  Ya. 

.  Middlebttiy,  Yt 

.  Flattsboigh,  Mo. 

.  Chicago,  m. 

.  Akron,  O. 

.  Boston,  l^lass. 

.  New  York,  N.Y. 

.  Providence,  R.  I. 

.  Philadelphia,?^ 

Baltimore,  Md. 

.  Madison,  Wis. 

.  Jeney  City,  N.  J. 

.  Trenton,  N.  J. 

.  West  Chester,  Ftu 

.  San  Antonio,  Tex. 

.  Philadelphia,  Pa. 

.  Newport,  N.  H. 

.  Detroit,  Mich.  ' 

.  ^NTeiiipliis.  Teno. 

.  LudlMW.  Vt.  ' 

.  New  York,  N.  Y. 

I 
I 

i 
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Wabhkb,  Joseph  B., 
Watrous,  Gborok  . 
Waul,  T.  N., 
Wladock,  Tuouab  a.  E,j 
Wkart,  Jacx>ii,  . 
Wi:nB,  Xathak,  . 
Wkbb,  "William  B., 
Weeks,  William  R., 
Wego,  David  S., 
Wells,  H.  H., 
Wells,  William  P., 
West,  Charles  N., 
West,  C.  S., 
West,  Maiilox  R., 
Wheeler,  Everett  P.,  . 
Whitkhouse,  Fuko.  C, 
Whitfield,  F.  E., 

WlIITTAItER,  EcmBBT,  . 

Whittle,  L.  X.,  . 
WiLLARD,  Edward  N.,  . 

WlLK'f^'X.  W.  F., 

Wil  l  l  AMs.  I'dw.vkd  Calvin, 
Willi  VMS,  W.vsuiNOTON  B., 
Willie,  A.  H., 
Wilt  IS,  Benjamin  A., 

^^'  iLLisT'iN.  w.  c, 

Wii.i>;<»N.  A.  E..  . 

WiLMEU,  .SkII'VVITH, 
WlI.MER,  W.  M., 

WiiJSON.  F,  v., 
Wilson,  .I«>hn  R., 
Wii^oN,  Nathaniel, 
WiiJsuN,  Thomas, 
Wii^oN,  William  C, 
Wilson,  William  R. 

WiLTBANK,  WiLIJAM  W., 

Wing,  Joseph  A., 
Winkler,  Frederick  C, 
WiTHBow,  James 
WoLTKRfToy,  Simon  P.,  . 
Wood,  R.  H., 

WOODBUFP,  GeOBOB  Sf.,  . 


.  Boston,  Mass. 

.  New  Haven,  Conn. 

.  Galveston,  Tex. 

.  Bay  City,  Mich. 

.  Jersey  City,  N.  J, 

Portland,  Me. 

Washington,  D.  C. 

.  Newark,  X.  J. 

.  Milwaukee,  Wis. 

.  Washington,  D.  C. 

,  Detroit,  Mirh. 

.  Savannah,  Ga. 

.  Austin,  Tex. 

.  Hartford,  Conn. 

.  Xew  York,  X.  Y. 

.  New  York.  X.  Y. 

.  C^rintli.  Mi-is. 

.  8au-j«'rlie8,  X.  Y. 

.  Macon,  Ga. 

.  Srranton,  Pa. 

.  I'l  l  i>  River,  Conn. 

.  Baltinion?,  Md. 

.  Jersey  City,  X.  J. 

.  Galveston,  Tex. 

.  Xew  York.  X.  Y. 

,  Redwing,  Minn. 

.  Louisville,  Ry. 

Baltimore,  Md. 

.  Xew  York,  X.  Y. 

.  Bnn  jnr,  Me. 

.  lu  .ianapolis,  Ind. 

W'iwhinsrton,  D.  C. 

.  WinuDii,  Minn. 

Lafayette,  Ind. 

.  Elizabeth,  X.  J. 

.  Philadelphia,  Pa. 

.  Montpelier,  Vt, 

.  Milwaukee,  Wis. 

.  St.  Louis,  Mo. 

.  Sunbuiy,  Pa. 

.  Bolivar,  Tenn. 

.  Litchfield,  Conn. 
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WooDBCFP,  Robert  S., 
Woodward,  Charles  F., 
wooditard,  ^aklby, 
woolworth,  j.  m.. 
Wright,  Orc»roi;  G.. 
Young,  Edmond  S.. 
YovKci,  Gkorge  B.« 
Youxa,  Henry  E., 
Zbi(»ler,  Charles  F.. 


.  Trenton,  N.  J. 

.  Bangor,  Me. 

.  Wilkeebarre,  Pa. 

.  Omaha.  Neb. 

.  De»  Moines,  la. 

.  Dayton.  0. 

,  St.  PauJ,  Minn. 

.  ChiuIoHton.  S.  C. 

.  Philadelphia,  Pft. 


Digitized  by  Google 


MEMBERS-AUGUST,  1884-1885. 


ALABAMA. 

Bragg,  Waltbb  L,» 
Bi*RLL,  David,  . 
Clask,  GayloedB., 
Cloptok,  Datid, 
MooBB,  Geobob  F., 
Sbxplb,  HbnbyC, 
SiriTHt  Luther  B., 
Troy.  D.  S,, 

ABKANSAS. 

Benjamin,  M.  W*, 
COHN,  M.  M., ' 
Du  Val,  Bbnjakin  T.,  . 
Horner,  John  J., 
Moore,  John  M., 
Boes,  U.  M., 
Tappak,  J  A  M  ra  C, 
Thwbatp,  p.  O., 

C0>'NECT1CUT. 

Baldwin,  Simeon  E., 
Brewster,  Lyman  D.,  . 
CuRTTs,  Julius  B,, 
Halsey,  Jeremiah, 
Uamrrsley,  Wiluam,  . 
Hydk,  Ai.van  p., 
KRi,LOf;G,  STrrfiKN  W.,  . 
KiN<;snri{Y,  Frederick  J., 

PaKDKK,  ilKNHY  E., 

PET!nY.  John  H., 
Pinij.ii's,  Gilbert  W.,  . 
Platt,  Johnson  T., 
Russell,  Talcott  U.,  . 


.  Mootgomery. 

.  Greenville. 

.  Mobile. 

.  Montgomery. 

.  Montgomery. 

.  Montgomery. 

.  Mount  Sterling. 

.  Montgomery. 


.  Little  Bock. 

.  Little  Bock. 

.  Fort  Smith. 

.  Helena. 

.  Little  Rock. 

.  Little  Rock. 

.  Helena. 

.  Helena. 

.  New  Haven. 

.  Danbury. 

.  Stamford. 

,  Xor\vi(;h. 

.  Hartford. 

.  Hartford. 

.  Watorhury. 

,  WHtorbury. 

.  Xorwicli. 

.  New  Haven. 

.  S(  tilth  jM)rt. 

.  Piitiifini. 

.  New  I  la  \  t  il. 

.  New  Haven. 
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CONNECTICUT— Oontiniiad. 

Sevmoi-k,  Edwaiu>  . 
{iTANTOX,  Lewis  E., 
TowmnrD,  Wiuiam 

WaTRoIV,  ni  .il:<,K  TI.,  . 

Wk8T,  Maulox 
WiLtiCOX,  W. 
WooDxinrr,  Qbomk  IL, 

DELAWASE. 

Batkh.  <ii:ot{(iE  H.,  , 

HA-HA  HO,  TUOKAS  F., 

Gray,  GioiteB,  . 

Gm  tiH,  Ii;natii:»  C, 
FIi<Kii.\>,  Antihiny, 

PI8TRKT  OF  a)LUMniA. 

ArPLEBV,  Gi»BQB  F.,  . 
AniTOX,  J.  HUBLKV, 

Bi.NK,  S.  R.. 

BaowM^in,  tiaUK  X.,  . 
Cl-ppy,  F.  P.,  . 
Darunotox,  Jobbpu  J., 

E.tRLE,  WlLUAJI  £., 

Elliot,  CnARtn  A.,  . 
GAlUvrr,  IIenkv  Wisk,. 
Hamilton,  George  Eaenvt, 
Haxsa,  Jmhn  F., 
HomiAif,  CnABlw 

JOHNOTQN,  JaMU  M., 

.loHX!m>K,  Rasi>eh«  W., 

I. AV<- \STi:U,  CllAUI.»»  C 

Ml  <  'ammox,  JmiWH  K.J 
Mkluv,  William  A..  . 

MniRtCK,  RtCBARD  . 

MoBKU,     F.,  . 
MouR,  A.  Porter, 
McRPiiv,  1>.  F.,  . 

PaVNK,  J  ASU>  (i., 

KtKXK,  Fuux  A., 
SXLDIUI,  SOHK^ 
TOTTIUI,  EitOCM,  . 


.  l-ili-hfiPld. 

.  UiirtforiL 

.  Xew  Havm. 

.  New  Haven. 

.  Uaitfonl. 

.  Utebfi«R 


.  Wihninjrton. 
•  Wilmington. 
.  Wilmington. 

Wiln»ii>)rt<jn. 
.  Wilmington. 

.  WMhington. 
.  Wuhinfton. 

Wa.H}iiiit^i>n. 
.  Waabin^ton. 
.  Waflhington. 

.  Wa.Nhin>fton. 
.  Wwbingtoo. 
.  WaabiDgtiOn. 

Washiii>:t<in. 
.  WaahiogtoB. 
.  WMhington. 

WujsLinjrton. 
.  WH^Iiinjft'in. 
.  WiwbingtMO. 
.  AVii!>liin((l<>n. 
.  WttHliiniiton. 
.  Wii.«hington. 

Wa.-^liington. 

Wii.-'liington. 

WufehingUm. 
.   Wa<diin0on.  * 

Wa«hin>rton, 

WuMllill)jlMD. 

.  Wusliington. 
.  Wasliington. 


SUTBICT  OF  COLUMBIA-Contlaiwd. 

Wns,  WiLUAM  Bt 

Wr.i  li.,  H.  H  .  . 

FLORJI'X 

(.■<w;i'KK,  <.*.  P.,  . 
Ooom,  JOHM  Ch 
J«!iin,  Ch  AitLra 
Rasioaix,  £.  iL, 

GEORGIA. 

Andcmok,  Ctivpolo, 

Ha<  o\,  A  I  '.'  -TT»0, 

Bakkuw,  Pope,  . 
Bi^CK,  J.  G.  C,  . 

Charlton.  Wmti  <; 
CHUMiUUt,  Waltkk  S., 

OnmncG.  Joseph  B., 

Cir)iifiN<.i(AM,  Hrnry  C, 
PT  BloKON,  Flkmino  6., 
Falmcaut,  Rosnr, 

(;  .1:;  \Ki>.  Wii.i  iAx, 

HtLt,  Walts*  B., 

Ja<:K!M<N,  HrNBY, 
Josm,  ClIARLCB  C,  Jb., 
Lawtdit.  Auexardbi 

Lyon-,  n  F 

Mackall,  WauAM  W.,  Jr., 
MBU>«nr,  P.  W., 

&I>:K(  Kit,  iiKttUHK  A., 
MllXBR,  FltAKK  H., 

OwKX*,  Gconnit  W., 

ToMI'KINS.  IIkN'RY  B., 

Wot,  Lhabub  N., 
Wbittu,  L, 


ILLINOIS 


Axn,  B. 
Black, J. t\ 


Wwhington. 

WHsliinirtoii. 


Joi'kBonviUe. 
JmAaoaivWB. 

IVllNl.- .^l 

JactcAonville. 


ISIlVIUUMkh. 

MBfon. 
AUieus. 
AiigoatB. 

Savannah, 
{invannati. 
Auttnsta. 

-.iv  :i  imah. 
K'uvuuiiah. 

Savannah. 

AtUnta. 

Macon. 

Atlanta. 

Augusta. 

Sfivutnah. 

MiM-on. 

•Savannah. 

Saviitmah, 

Ai]g(iata. 

Suvamuih. 

Atlanta. 

i>avaniwb. 

Mitvon. 


Cba-ngn. 
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ILUKOIS— Cuatlutted. 

Bl.WTY,  ('.  ('.,  . 

Davib,  Davisv 

l)K\r,  Thomas,  . 
Lh:KHAM,  Chahlbs, 
EIMALI4  Jaheb  K., 
Kkw  akds,  B.  S., 
CiRon,  WlLUAM  L., 
Hamiltox,  Johx  M, 

K'IKKNEB.  (il'jnAVK, 

Ma«on,  £(>h-abd  Ct., 
MrC'AimcBT,  James,. 

Mol  I.TON.  S,  \V., 
Mt'BPBY,  TltBonORE  D., 

Oukkijorff.  Alfkcd, 

Pu         .I  .llN  M., 
HlQQIi,  JxMiH  M., 
KOBBSTB  R.  ItlDDLE, 
8IIBIIMAN,  K.  II,, 

SnjRRs,  E.  A.,  . 
Trcmbvll,  Lvuan', 

Tt'TttILL,  RlCllAltD  H., 

w 

Al.DliK'll,  ("llAULh^.  H., 

D<iKiiK,  John  II., 
BvTLlttt,  John  >L, 

I>AV  [tl!*0\.  TH'IMAS  F.. 
l-'AUtUAXKs.  (  jl.iltUS  W 

FnurBACK,  W.  P., 

'  JllK-^ll  \M,  WaI  TKII  Q.. 

Hrkiikii-kb,  a.  W., 

HrMiitH  Ks.  TriojiAJ*  A., 

3IiTrHRi.i.,  JnoBPH  A.  6., 

NkiiKKKI!.  LVl'AS, 

T.\\  Luit,  K.  S., 
WiimN-,J«]|}tR., 

WiLBOX,  WlLMAM  Cq  . 


Cliii-»i<r<>. 

Springtleld. 

Bloomiagton. 

Chicago. 

Chieana. 

S|)rin>;lield. 

Spriniificld- 

Sj>ringfieM. 

Belleville. 

Chicap). 

Sliflbyville. 

WfXMlstook. 

8l>r)n>rlieliL 

.^prin^rlield. 

Winchejtter. 

Chit-ajjo. 

ChicBftD. 

CliiraiTO. 

Cbjeago. 


Fort  NN'ayne. 

IndiaiMpoIi*. 

Coviiitftun. 

liidUump»li8. 

IndiBiiftpolis. 

In(1t;iniiiK}li>. 
In<tiana]x>Iit». 
IndiBiMpcilia. 

In'liniin]  .!  ilis 

iu(iiiut»}x>UH. 

Qoaben. 

Covlntftoii. 

Ft»rt  Waj  ae. 

IndianapoliB. 

Labyette. 
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lOU'A. 


SlIlK       <  »1.1VI--It  I'.. 
WHI«i|IT,  (.«e«>KtiE  G., 

KAXNAs. 

FeitiiiAN,  Juiix  W., 

Kt.NTU*  KV. 

Bsn-KRNHTIMiR.  Wjl.C  Pi, 

Kkoh  \,  .imiN  yi  \nos, 
iisv  A  N.James  W., 
BcrKXKH.  B. 

Da\  IK,  <  iKoltf.K  M., 

EvANH,  Walter, 
M.M-KEV,  William 

UflOKR,  .1 .  '/... 

PinrMc,  J.\Mi»  S., 

rBWTOy,  WitLIAM, 
StOTT,  C.  8., 

Srm'Bxwis,  JuHx  \V., 
Thobjitox,  Tt.  A., 
TR.tmrF.,  E.  . 
WlkiHON,  A.  K., 

IvOriSIAXA. 

Ai  Kt.r.v.  .lo!«Kffi  H-. 

ItAV>iK,TuoMAS  I.., 

Bexkoict,  W.  S., 
Blaxc,  Sami  bl  p., 
Brkai-x,  G.  a..  . 
Brh-k. 

l>r.Nfc«inr.,  Gkuih.e, 
Faiujah.  Kih.ak  li., 

(t|l.U«HF..  T1I0MA8, 
II..VVK,  W   \V..  . 
Ill  XT,  CaUICT'iN. 

KcnsAUb, JfiiN  l{.. 

Km  TTHi  IIMIT.  KliM  .ST  B.. 

Laz-aris.  n.  I,., . 

Lkskmdbk.  Jamd«, 
3fcCALBs»  £.  Howard,  . 


I  *llllU<|llt<. 

IVk  Moineis. 


.  Eiu]K>ria. 

.  Oaaifii  Miwion. 


Lexiniiton. 

I.<>iiis\  ilU'. 

I.or.i-ivillo. 
LoiUMVilte. 

Owemlnuni. 
Lntiwvilk. 

Lexinirton. 
liuuiifville. 
L(Hiwvill«. 


Fnuikliu. 
yew  Orluaus, 
New  Orleans. 
New  Orleans. 
New  Orleans. 
New  OrloiiiM. 
New  OrK'atis. 
Nfw  t  )rU'nt»*. 
New  Orlennt). 

\<  \v  ( >rli-;IIIK. 

Nt.'\v  ( It  U'iUis. 
N'»w  Orieantt. 

Nt  «  <  lrlc;itis. 
Nl'VV  Ulk«UIlr>. 

New  Orleans. 
New  Orieann. 


^^gitized  by  Google 
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LOUISIANA-CoiitiDned. 

MEiinicK,  Edw'ik  T.,  . 
MiLLiot,  H.  C,  . 

Pahdrk,  Don  A.,        .        .  , 

P...  IIK,  V  V  

SliMMl>,  TH((M,\3»  J,, 

MAINK. 

Uakeu,  Ohviixk  It.      .  , 

CucAW,  Natbax, 

<t<>ru>.  A.  P ,  . 

11a6KIi>u^  Thom.vb  . 

Houms,  Gbohos  . 

Liniiv,  Cmari.ks  F.,      .         .     •  , 

SexKima,  Chaklgb  P.,  . 

SiBOi'v,  A.  A.|  ... 

AVi  111'..  Vatii.w, 

Wuxix,  I".  A.,  . 

WoODWAim,  fStA«iTr«T 

MABYLAND. 

Avmer.  Talbot  J,,  . 

Al,i;\.\NI)Klt.  JlMAN  J., 
BKAtiTB.V,  CBAKLUS,  Jb., 

BonapahtKi  Chaua 
Bnow.N.  SkbaktiaX, 

Crooi,  E.  J.  1>.,  . 

TlxlIKH,  Wll.l.IAM  A.,     .  , 
iiWlNN,  CUAKUB  J.  M., 

HAN'nv,  JoiiK  H.,       .        .  . 

1 1 1 N  K  I.K\  ,  Kl>n  ABD  Om, 

JONGB,  IKAAC                    .  .  . 

KWOTT,  A.  LiRO,  .          .  >  . 

L.\TitiiHn,  Joii.v  H.  B.,  . 

Marshall,  Charlis,    .  ,  , 

Mabok.  Jams  T.  f Jokh  T.  Masoii.  B.), 

M.  A  I  t  ■:,  J..n\  L..        .  .  . 

BoBCsn,  Jmbph  K.,  Jk., 

ROBKRTSON,  A. 

Sharp,  GfiORnK  M., 


.  New  Orleans. 

.  New  Orleaua. 

.  5ew0ileuis. 

.  New  OrleaiM. 


.  AugUBbi. 
.  PortiaiML 

Th'ttnaeton. 

Purtbuid. 
.  Portlud. 
.  Portlaml. 
.  Baugor. 
.  Portiaii4. 
.  Portland. 
■  Uongor. 
.  Bftogor. 


.  BRidmora. 

Bnltiini>re. 

.  Baltimore. 

.  Baltimore. 

Biiltiiiiiirc. 

.  Boltimwre. 

.  Baltimore. 

B^iltiniorv. 

.  Baltiinore. 

.  Baltiinore. 

.  Baltiiikoiv. 

.  Baltimore. 

.  Baltimora. 

.  Baltinuin.-. 

.  Baltimore. 

.  Baltimore. 

.  Hairerstowii. 

.  Towaontown. 

.  Upper  Marlboro. 

.  Baltimore. 

.  Baltimore. 


KABYLAM)— Ointinoed. 

Smam.,  Ai.iikht, 
iirntL-KBiuiKic,  Uexby,  . 
Vkxaslk,  Bicraso 
Wii.i.i\M!>,  Ki>n~ARD  CACvnt, 

Wll.MKR,  SkJPWITB, 

MAiiii.wnrsirrrs. 

Abboit,  J.  C, 
AiiJss,  Sntuf Att  B., 

Bamiwin,  (.;.  \v., 

bAiCTURT,  HiDXKV, 

Bkli,  C.  v., 
BcNNnr,  EoMryo 
BiALsr,  Hbkkv  K., 
Bmokk.  TuASca  A., 

Bi  LUK  K,  A.  G., 
Cbaxduu,  AtncKO  D., 

CumilDv  CjlAKLtt 

OoLUM«i  PAnnic  A., 

CkAFO,  WlIXIAH  W,i, 

Ci'niH,  BEXJAMnr  Bobbw, 
Datb,  Jobs, 

DiCKiXMON,  >!.  v.,  Jk-, 
Enihoht,  Wiu-iAM  C, 
Fox,  William  H., 
FRrvrii.  Wii.uAM  B., 
Gaston,  William, 
GdODWM,  Frank. 
HATniMTAY,  Simon  W., 
IIbmexwav,  \I.FUEIi, 
HowB,  Aiu-iniiAi.i>  M.. 

Ill  lt(IAIII>,  rilAl[l.»5»  Kt.'BTIS, 

Hi  Kit,  Fham  ls  W., 
JoN>>,  I,k<iNaI<i»  a., 
l.Ai>i>,  Natii.  W., 
Maiwiiall,  J««yii-.\  N., 
Unwtm,  KuAB,  . 
MoNiim;.  Wii  i  iAM  A.. 
Myeus,  Jamkis  J., 
PiKRCB,  GmmcW., 
FiowEW,  Cbaruw  Vi, 


b«ltimore. 
Baltimore. 

l^ltiinorv. 
tioltimore. 


Lowell. 

BodtOIL 

Boatna. 
Ijiwrence. 

Tuiini'Ui. 
Fail  River. 
BfWton. 
\\"<>ri-eat«r. 
Btwton. 
Now  Be<1ford. 
Bnnton. 
^'ew  Bedford. 
BoHton. 

l\'  IsJlPtl. 

Tkunton. 
BoatuD. 
Boston. 
Boston. 

BMStnli. 
B«Ml0ll. 

n.'-iMii. 
Btwlon. 

B<jistuii. 
Boston. 

B.>,t>m. 

BoAtuII. 
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HASSACHrSETTB-Continued. 

PrrNAH,  IlKNitv 
Rn'HABiMnN,  Daxikl  S., 

Rll'HARUHO.V,  Ok<.K«.E  F., 

KriBKLL,  William  G.,  . 
Skahk,  Philip  H,, 
HiiATnvK,  Ohorob  . 
Smith.  CuArxt-KV, 

SOVTHAKU.  CllAKLKH  B., 
8l'Al'LDI»0,  JoH», 

Stormuw,  J,*mi>  J., 
■  Hrem,  31.  G.  U  , 

TkKaHU  Kl  I..  .)(»IIV  1'.,  . 
IVllKU,  liHttAlili  I'KlJiroN, 


Bwtoa. 
Lowell. 

I»\vclL 

B4«ton. 
Boston. 
Boston. 

Lowell. 
Boctton. 
Fall  Biver. 

IVnjti.n. 

BMtun. 


MICHIGAN. 

.\TKI!iM>jt,  CBMSK  J., 
BaKRK,  IIifJiiiKirr  ].., 
Ball,  Danikl  U., 
Bmiirx,  Hexry  B., 

<  ''iNKi-v,  John  1>., 

Dn-Kixw»N,  Unit  M., 

I>i  ►■|  ii:i.i>.  IIkmiv 
GKiFfi.t,  Lkvi  T., 
HG!(i>Ramt>'.  IIemry  p., 

IImsmKI!,  <  rKnlK.K  S.,  * 

Kent,  C'liARLDi  A., 
KiRf-tiNER,  Orro, 
Mrdpak.!!.  Ki.ijaii  W. 
l*ir>xu,  Ahiilev,  . 
RiMiKmt,  Hexrv  Wadb, 

KaMBVX,  TllltoUuRBi 
Rl'SKELL,  AlHSEU, 
Ttll'UBER,  HeWBY  T., 

AVaLKKI;.  <  llAlUJiS  .1.. 

AVe.»i>ulk,  TiioM.ui  A.  I 

WftLIM,  WiLUAM  p., 


Port  Huron. 

TVtroil 

l\-tr<iit, 

.'\nn  Arbor. 

Detroit. 

Detroit. 

Detroit 

Mason. 

lK;tr.jil. 

JHitruiU 

Detroit 

l)ctr<)i(. 

Detroit 

Ann  Arbor. 

DctrtHt. 

lK-tri)if. 

IX'tmit. 

IMntit. 

Bay  City. 

Detroit 
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MLNXf>OTA. 

Benton,  Hkiuen  C., 

OOLS,  UOBIMIN  E., 

DWTY,  HoBEliT,  . 

Goru),  0. 

n  AIIN,  Wll  U  AM  J., 
LkVI,  ALUIkRT  L., 

Lovcty,  JoRK  iL, 

Maiisii.  FAVtrTTF., 

Sanborh,  Waurb  H., 

Sti-m-v-,  Hiram 
Wii.i.iMi>N,  W.  C, 
WitMif,  Trohai,  . 
TouKO,  GaoMB 

MI88I68IPPr. 

Ut^WKY,  C'H.\KLKtS  B., 

Lnnn,  Jositni  E., 

Oki:.  .T.  a., 
KKY.\t»t,t)f»,  B.  (>,, 

8Mn,  W.  Hn 
WBtrriKLD,  F.  £., 

HIBSOUBI. 

Barclay,  Siiei'auk, 

BbJCCKENKIOOK,  bAMUKL  M., 

BROADnsAP,  Jaw*  O.,  . 

DoltHilN,  ClIAkl.RS  L., 

l>o5ALmoN,  William  K., 

GaI.T,  flJIITH  P.,  . 

G  \  STl  .  Tl't  '^l  \s  T,, 

I1ammosi>,  Wiia-i-vM 

Hknocmok,  J.  B., 

Hm  HTOfK,  Henry, 

UoLCtU,  Wabwicx, 

JiiMOK,  Frxdihucic  N., 

Keiir,  Ki>«  auii  i'.., 

Lathroi^,  Garoixkr,  . 

Mamll,  GboiBue  a.,  . 
e 


MinneajHilia. 

!<t.  Taul. 

.^t.  Paul. 

DdIuUi. 

Winona. 

Minno;iii<  lUs. 

Minneaixilis. 

AllMttLM. 

Stillwater. 

HL  Paul. 

SLBmiI. 

St.  Piiui. 

Itedwiug. 

WinoiuL 

StPMiL 


AlK»nUH?u. 

Oxfoni 

OtdumbiM. 

( 'olmiibn.s. 
Aberdeen. 
OohitalMtt. 
Corinth. 


St.  l»iii!^. 

St.  Loute. 

KaiiKLN  ("ity, 
8U  Luuia. 
St  Lwite. 
.St.  b>iii.s. 
St.  Louia. 
St.  Louis. 
St.  l.<>^li^. 

Jetfenou  City. 
St  liouk 
St.  Ijiiiis, 
Kansas  City. 
St.  Louis. 
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mSSOlTBI-CSoiitiiiueiL 

Mc\Fi)Ki>,  James  E., 
Nom.E,  John  \V., 
I'll  ATT,  Wallace, 
Bankui-,  Johm  H., 
SiiirrEX,  Joseph, 
TAumG,  James, 
TBOMnoK,  Sbthoob  D. 
ToniiEY,  Jav  L.,  . 
TtRKtiB,  Edwakd  W,, 
With  BOW,  Jambs  H, 

NEBRASKA. 

MAXHRBSOir,  Cbaslh  F« 

WoOtWOKTB,  J.  M., 

NEW  HAMFiraiBB. 

ArnricTriN'.  HrKUY 

ISlNOIIAM,  HaRIIV, 
BlTRNIf  AK,  HlMBT  R, 

GRoas,  David,  . 

CVBMKIi,  I'KANK  I>. 

LAfin,  Wii  1 1 VII  F., 

MaKIiTUK,  GlL-MAN, 
PlKS,  AtfRIN  F., 

.Siiiiti.KY,  John  M., 

Wait,  Atanrr 

NEW  JERSEY. 

Alixk,  Robert,  Jit>f 

Beim.kn,  Fuank, 

iiOKl  HKRUNU,  CHARLIS, 
BnGHANAIf,  JAtm, 

I>u  K I  N»oN .  -f^ .  I  nEOlTR, 
FLiiMMIXO,  Jameb, 

GABBcmaiT,  A.  Q., 

•  ioMI.K,   I..  f^rKVCKR, 

Kkasbky,  Anthoxy 
Kkabbcv,  Gbubor  M.,  . 

Ht-CARtKJl,  TUOMAS  . 


8t.  LijuiH. 
St.  I^tuiH. 
Kuuiiaii  City, 
Ht.  Iviiui*. 
St. 

Si.  Ixmii^. 
at.  l^ui'm. 
at.  lyoni.H. 
Plattfiburgh. 
St  LmiiB. 


Oniaba. 


LitUetun. 

IfandiMter. 

Manchester. 

E.  Ciutadu. 

ManeheBler. 

XflnfBgtw. 

Exeter. 

Fyaitktiiii. 

Aml'iViT. 

Newport. 


Bed  Book. 

Eliziibvtli. 
Newark. 
Trenton. 
Trent)  in. 
Jenwy  City. 
Jeney  City. 
Newark. 
Newark. 

Xewwk. 


Digitized  by  Google 
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KEW  J£R8£Y— Contmued. 

Parkkb^  Cobtlandt, 
Fabkbr,  R.  Watke, 
^  Rah DOLPB,  Joseph  F., 
RicHBY,  Avavmm  G*, 

SCHENCK,  AbRAMV., 

Shipman,  J.  G.,  . 
Taylob,  John  W., 
Tbbbb,  Fbbderk'k  H„ 
vluedbnbcro,  j  ames  b./ 
Vroom,  Oarbst  D.  W., 
^  Wbart,  Jacob,  ♦ 

Wbbks,  Wii.liak  R.| 

WlLUAMDp  W'ASniKOTON  B.p 

W1L8OX,  Wm.  R., 

WOODRUFP,  RoBBBT  &,  . 


NEW  YORK. 

B.\K):i{.  A«!II.KY  D.  L., 
Bellinger,  Lewis  H., 
Benedict,  Koiiekt  D,, 
BRisT^nv,  Bkvjamin  H., 

BRlNn.  Kit  HARD  M., 

Bri'bii,  Charles  U., 
BuLLAHn.  K.  v.,  . 

BURNI  11 .  1  I  r.NEY  L., 

BuTLEii,  Wm.  Ai.lek, 
Butler,  Wm.  Ai  i  ks,  Jr 
Cary,  Melbert  B., 
Chamberlain,  D.  H., 
Clark,  James  Oliver, 
Clark.  Thomas  Allen, 
Colli M.  Dwight, 
Cox,  8.  S., 

Cr«>WELL,  ClIARLtiS  11, 

Davison,  Charles  A., 
Dickson,  Herbert  E., 
Dillon  »  John  F., 

DOBSIiBIMBR,  WlLLXAH, 

DrDkBY*  Jameb  M.f 

EaTDN,  SllBRBVKNB  B., 

Emott.  Jaues,  . 


Newark. 
Newark. 
Jereey  Gily. 

Trenton. 

New  BrujiBwick. 

Belvidere. 

Newark. 

Newark. 
Jersey  City. 
IVenton. 
Jersey  City. 
Newark. 
Jersey  City. 
Klizabeth. 
Trenton. 


(jloversN-ille* 
New  York. 
New  York. 
New  York. 
X«  \v  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  Y'  >x  k 
New  Yurk. 
New  York. 
New  York. 
New  Yi  frk. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Johnstown. 
New  York. 
New  York, 
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AMBMOAK  BAE  AMINXATIOM. 


KEW  YOBK— OoDtinued. 

ErARTit,  \Vii.i.i.vu  M., 
FiKi.n,  David  Drnt.BY, 
FoA,  ArsTK.N  G.. 
FaKSi-ii,  W.  B.,  . 
Gi^>vEn,  Jonx  H., 
Hale,  Matthew. 
Human-,  Hexhy 

11  1  1  1.,  A»H)N  (i.,  . 

UrnuiNfi,  Waluo, 
Isaacs,  M.  Si., 
Jkwktt,  ITi  «.ii  J., 
Keuxas,  FitAX«  is, 
Lbedb,  Ciiables  C, 

Ma<  l  AKLAXl).  W.  W.. 

Matiikvvi*.  AtUKKT, 
MfiAK,  N.C, 

MvKKs.  Nathamkl, 

NjUiU,  ST£|-U£.S  p., 

Nkuost,  Hohbb  a., 

Nrr-f ,1  [ ,  I>rl.  ^vi  rv, 
OiMHTKAii,  Aaron  II., 
Pakkkr,  AivoM  B., 

PA'tKKf;.  A  M  ^'iA  J., 
PaIIKKK,  jAM»2i;  . 

PATTMttON,  T.  Etuom, 

1'kaik>I''>  .  f'n  un  r-  A., 

PUELI^S,  \V>I.  WaI-TKB, 

IV»iiTiai,JoHK  K., 

I'KIMK,  RaI-I-11  K., 

I'uv«>ii,  iiuiiUt  A., 

BOOKIM,  gH«RUA?(  8., 

n.    l  I .  w.  II. 

.SmooxMAKKB,  AuGDirrve,  Jr., 
Sn'DDER,  Henst 

•SlI  \i  K.  I'r.KDlN AM). 

Sriurn'E,  E.  C,  . 

Sl'I  IK,  CiILKKRT  M.,  JiL, 
SilVJlXE,  i»lMOX,  , 

Sticknky,  Ai.iiEKr. 
SrLUVAX,  AiAiRssoy  8. 


New  Y'lrk. 
New  York. 
New  York. 
Snratomi  .S|irilt||^ 
New  York. 
Alliaiiy. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 

K«w  York. 

N'-'^'  Yurk. 
New  Vnrk. 
Albuv. 
N»"w  Vr  rk. 
New  York. 
Powghkeepaie. 

New  York. 

8anit<Ji;a  8prlQgh. 

KioiiBton. 

.\llniny. 

New  York. 

Ilion. 

Nf  «  V..rk. 

New  York. 

New  York. 

Y  .1.1.,.- 

Brooklyn. 

Buflido. 

\i'\v  York. 

KiugHton. 

Kew  York. 

New  York. 

New  York. 

BnflUow 

Now  York. 

New  YtMk. 

New  York. 

K«w  York. 
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NEW  YOUK-U.ntinu.sl. 

SWAYNK,  WjIQER, 

Twt.ok,  John  D., 
Todd,  A.  J.,  . 
Trt'W.  SOMCRVIUB  P.,  , 

\\rtKRI1iKI.,  A.  J. 

Wakd^Jobn  E., 
Wbeklkh,  RvKkkit  p.,  . 

WllITF.IIol'8R,  FRBNOaCK  C, 
WllltTAKBK.  EOBEBT,  . 

Willis,  Benjamin  A.,  . 
Vftutwn,  W. 

NORTH  CAROUXA. 

B<<vi>,  jAXtt  K., 
BRii>r.E88,  John  L.,  Jr., 
Keuuh,  TnoMAii  B., 
STAPUBt,  JonN 


OHia 


HaKKK,  Wll.l-IAM, 

Baldwin,  CuAKLiai  ('., 
Bnieit,  Snevnaoy, 

Cm  ciiiii\<.T()N,  TiioMAI^ 
Counox,  Kdwabi), 
CiutcncAD,  8^  . 
It.vrtiiiKHTV,  M.  A., 
Uavudbon,  William  A., 
PntSktiMX,  E.  A., 
FoiicE,  Mansin*; 

tiRANGER,  hL  M., 

GiUEBK,  Emrix  P. 

Gki!<w<)|.i),  Sknki'a  O., 
Gboebbk-k,  William, 
Or^ntBL,  Lbwu  B., 
II  M  L,  John  . 
ILiuRUOH,  RiaiARO  A. 
H*v>ns«,  Daxikl  A., 
HdAiii.Kv,  Gimioi, 

lIoOiiK,  XcAII, 

UouK,  Ukokuk  W., 
Hdxt,  SAMtKL 


New  York. 
Xt»w  Yiirk. 
iiew  York. 
New  York. 
N%  «  Y.  rk. 
N«w  Yurk. 
New  York. 
Xfw  York. 
Saiigeni«s. 
KewYork. 
New  York. 


OreenrtMrOb 

Tarl)nrf). 

Oreondbora. 


T  .•.■,1m 

Cli'\tland. 

Cleveland. 

In>M»i>li. 

(ineinnati. 

Dftyton. 

('"lumhuN. 

Cincinnati. 

dndnnati. 

Cini-iini:iti. 

Zanem'iUe. 

Akron. 

Cleveland. 

Cincinnati. 

Dayton. 

A  k  P  111 . 

Culumbin. 

Duytom. 

Cincinnati. 

.\kn>n. 

Dayton. 

Cincinnati. 


I 


•  i' 


f 


I' 
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OHIO— Ontifitied. 

JwiiNM'S,  EnoAR  "M.. 
^uiisnijs,  William  VV., 
Joun.vx,  Isaac  M,, 
Kino,  Kri  rs, 
LrxiAN,  Thomas  A., 
Mason,  James,  . 
Matthews,  Si  AM  B^-, 
MK:li STOC  K,  AV.  T., 
Morris,     W.,  . 
MuxoER,  Warren, 
Neal,  Henry  S., 
OviATT,  Edward, 
Page,  Henry  F., 
Rankey,  Henky  C. 
Raknky,  RuFire  P., 
Shaw,  R.  K.,  . 
Shobhaksb,  Mubray  C, 
Ufson,  Wiluam  H., 
Youxo,  Edmond  S., 

OREGON. 

Deadv,  M.  p.,  . 

PE^A'SYJA'ANIA. 

Armstrong,  Wm.  H.,  . 
Arnold,  Michabl, 
Atheiitok,  Thokas  H., 
Babr,  George  F., 
Baldwin,  Henry,  Jr.,  . 
Bauhman,  J.  W.  B., 
BiDDLE,  George  W., 
BispiiAM,  Georgx  TUCJCIB, 
Brkck,  Charles  Do  Pomt, 
BicEiMx,  Jaxes,  . 
BurNDAOE,  A.  R., 
BfDD,  Henry,  . 
Crawford,  George  L.,  , 
Daulixo,  Edward  P.,  . 
DAUi.iNtt,  J.  Vauohan,  . 

Kl.LMAKKR,  NaTIIANIEL, 

FiiAXKLiN,  Thomas  E., 


.  Cincinnati. 

.  Ironton. 

.  Cincinnati. 

.  Cinc'inrtaH. 

.  Cin«"inu;iti. 

,  Cle\<  laud. 

.  (Jini  iiinati. 

.  Chiiiiiruihe. 

.  Ironton. 

.  Dayton. 

.  Irontim. 

.  Akron. 

.  Cireleville. 

.  Cleveland. 

.  Cle\t'Iaijd. 

.  Maiittta. 

.  <  iiii  iiiiialL 

.  Akr.'ii. 
Daytun. 

.  Portland. 

.  Williamspoit 

.  PhiladelpbuL 

.  Wilkesbarre. 

.  ReadiDir. 

.  Philgdelphu. 

.  Lancaster. 

.  Fhiladelpbla. 

.  Fliiladelphit. 

.  Scnmton. 

.  Butler. 

.  Wilkesbarre. 

.  Philadelphia. 

.  Philadelphia. 

.  Wilkesbarre; 

.  Wilkesbaire. 

.  Lancaster. 

.  Lancaster. 
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PE^^XSYLVANIA— O^ntinued 

GiLHKRT,  LyMAX  D,, 

Gross,  Joseph  P., 
GuTiiuiE,  Gf.or<;e  W.,  . 
Haxdley,  Johjj, 
TIay.  Maia'oi.m, 
H  KM  I'M  ILL,  Joseph, 
IIevkkin,  James  H., 
TTt'fy.  S  vmi  kt,  B., 

KaLI-i  iiKl;.  iir.OliOEK.,  . 

Kai  ffm  \n,  a.  J., 
Ktlp,  Glokue  B., 
Lamhertox,  C.  L., 
Lister,  Charles  C, 
T.d  i  I  K.  William  E., 
i.ivinuston,  j.  b., 
Ma(  Vkacjh,  Watxe, 
M<<.'lixtock,  Andrew  T., 
Mer<  er,  George  G., 
MFrr/oEi;.  Thomas  B.,  . 
Miller,  X.  Dc  Bois, 
Mm  HELL,  James  T., 
MoNAOHAN,  Robert  E., 
icorth,  e.  d., 
North,  Hugh  M., 
OrrESBRtDOB,  Albert  A., 
Palmrr,  Hbnry  W.f 
Patterson,  C.  Stuart,  ■. 
Penkypacker,  Ckarlbb  H., 
Penxypacker,  Samuel  W., 
pBRKtxs,  Samuel  C, 
■  Phtpit,  Silas  W., 
Porter,  William  A.,  . 
Price,  J.  Sergeant, 
Prichard,  Frank  P.,  . 
Rawlb,  Francis, 
Rawle,  Wm.  Henry,  . 
Heed,  Henry,  . 
Reynolds,  Samuel  H.,  . 
Kobe,  Samuel,  . 
BOOBRB,  GRORes  W., 
Sanders,  Dallas, 


Harrisbursr. 

Philadelphia, 

Pittsbiir*!. 

Scranton. 

Pittsburg. 

Went  C'h**ster. 

Philadel]iliiu. 

Phila^lolphia. 

Philadtilphia. 

Coltuiiliia. 

Wilkertliarre. 

Wilkor^nirre. 

riiil:i.l.'l],liia. 

Tunklianitock. 

Lancaster. 

Philadelphia. 

AVilkesbarre. 

Philadelphia. 

Allentnwn. 

Philadelphia. 

Philiulelj)hia. 

Wert  Chester. 

Lancaster. 

Columbia. 

Philadelphia. 

Wilkesharre. 

Pliiladolphia. 

West  Chester. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Philadelphia. 

Lancafiter. 

Philadelphia. 

Nf>rriHt*»wii. 

Philadelphia. 
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AMBRIOAN  BAB  AHSOaATIOK. 


PENBSYLVANIA-Contiinxed, 
SBinirr,  W.  21^ 
Shakp,  bAAC  S., 
8niKA9,GBoii'iR,  Jr., 
Sbokmakkk,  L.  D., 

SLAYNAKtUt, 

Smith,  Waltbb  GaoBSK, 
Stswabt,  Jobs,  . 
BraWABT,  W.  F.  Bat, 

T0WX9END,  WAfltftttOTON, 

Vacx,  Richard, 
Waiikeu.,  Wiujan  B« 
Waoxer,  Sami  ei., 
\Viu_uiD,  Kovv.Mut  N., 

WlbTBAJIX,  W 1 1. 1.1  AM  W 

WoLVonoN,  Simon  P., 
WtK>l>»AWJ,  Stanley, 
ImauBM,  Chabub  F., 

BHODE  ISLAND. 

Baker,  Dakii-b,  . 
BtoixiLTT,  William  V>  .. 
Bkaklev,  Charles, 
Bkaolev,  Chablh  &,  . 

Colt,  Samcel  P., 

CuLWULL,  FUAHCia, 

DixoK,  Nathak  F^ 

•  tOK.MAN.  ClIAKMJ*  E.,  . 

GBnoRY,  JoHK  p., 

Tf  ATT.  Cri  \ri.rp,  . 
Lai'iiam,  Be.vj. 
Pavxb,  AniunAM, 
PKt  K  HAM,  Fk  a  s<  is  B.,  . 
KlF'USV,  jAMUt  M., 
BoBLRHt,  WlLUAV  . 
StiKi  fin  ii.  ^VlI  I,I^^|  P., 

Tui  KSTON,  IjKSJAMIN  F., 

Thdibion,  Johh  D., 

Tn.I-INC.HAST,  .IaM'S, 
Va-VSLVi  KK,  Nltlli*L.V8,  . 


iSew  BI<M>ijitield. 

Phlkdilphia. 

Pitti>b»rx. 

WilkcMbftixe. 

IjintUMtor. 

Pliihulclphia. 

Cbauilwnibuig, 

York. 

Sctimton. 

Cheefer. 
niila.k-lphia. 
West  Chester. 
PbiladelpluB. 
Scrauton. 
Philad«l|>bi*. 
Siiiiliurj'. 
Wilkutslwrre. 

PbiiMkiphiB. 


Newport. 

Paivt-irkf't. 

Providence. 

Provid«iu.'». 

Bristol. 

PruvitleuL-e. 

Westerly. 

PrKvidemt?. 

Providence. 

WoonsockeC 

Provitlenco. 

Prusideuoe. 

ProvideBee. 

NvH-jNirt. 

Pixividenoe. 

Provid«n«e. 

New  |H,rt. 

Pruvidcucc. 

Provideooei 

PnividciKC 
Pruvidvace. 
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SOUTH  CAROLINA. 

Ba(  <)T,  T.  W.,  . 
Barker,  Theodore  G., 
Benkt,  Wiuliam  C, 
Boyd,  Robert  W., 
Daroan,  E.  Keith, 
Mc'Crady,  EdwarDi  Jii.. 
McGbath,  a.  G., 

SiMONTON,  C.  U., 
SmYTHB,  ArOt'BTINB  Tm 

YovNO,  IIbnby  E., 


Cliark'jriton. 

Charleftton. 

Abbeville. 

Darlington. 

Darlington  C.  H. 

Charlestun. 

Cluirletfton. 

Charleiiton. 

Charlciiton. 

Cliarlenton. 


TENNESSEE. 


Allibok,  Akdrew, 
Bate,  H.  R., 
BrowNi  Jodm  C, 
Cabroli.,  William  II., 
CooPBR,  Edmund, 
Cooper,  William  F., 
Dickinson,  J.  M., 
Ellett,  Henry  T., 
Ehtes,  Bedford  M., 
Fentress,  Jamb», 

FraYSEB,  R.-DrDLEY, 

Galh*,  John  M., 
McFarland,  Ia  B., 
McNeal,  Albert  T., 
Moorman,  H.  C, 
PiBBcB,  Jambs  O., 
Walker,  Samuel  P., 
Wood,  R.  H.,  . 


Nashville. 

Covington* 

Fiilaski. 

Memphis. 

ShelbyviUe. 

Nashville. 

Nashville. 

Memphis. 

Memphis. 

Bolivar. 

Memphis. 

Nashville. 

Memphis. 

B<ilivar. 

Somerville. 

Memphis. 

Memphis. 

Bolivar. 


TEXAS. 


Bai.lrncser,  W.  p., 
Crawford,  W.  L., 
F(  LTON,  Marshall, 
Gresiiam,  "Walter, 

MiLSABY,  J.  II., 

Stockdalr,  l\  S.. 
Street,  Robert  G., 


( ialveston. 
Dallafi. 

T>(-nton. 
Galveston. 
San  Antonio. 

Ctiero. 

Gaivet^ton. 
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TEXAS— Continued. 

Waklobh,  Jaidob, 
Waui,  T.  v., 

\Ve«t,  C.  S.. 
Wu,UK,  A.  LL,  , 


.  8aw  Aatooio. 

.  GalTeiton. 

.  Aiiatiii. 

.  Galveston. 


VEBMONT. 

Davis.  Ri  ms  V  ,  . 

UutCKLKY,  Lv.M.\S  G., 
JOUKBON,  WlUIAM  E., 

Mi-<L'l-ITOfClT.  J0H5  O. 

Pavl,  Nohma.v,  . 

i*okani>,  lvkf  !'  , 
Pouter,  Ciiaiii.fs  \V., 
Pboct,  JouTt, 

HOIIKHTS,  DwfHI  . 

S^HAW,  Wiij.iAM  G., 

M  LKY,  B. 
TCJ'I'KK,  A.  . 

Walkkh,  W.  B., 
WlKG,  JoBKni  A., 


nanville. 

Woodstock. 

y.  Tlf-nningtOin. 

W«HMjf.-t'H-k. 

Burlington. 

St.  Jolinsbiiry. 

Mi'ntpelier. 

RutUmd. 

Biirlin^ltou. 

Burliai?ton. 

Biirlitipton. 

Middlebora. 

Ludlow. 

Montpelier. 


VIRGINIA. 

Garnkti,  Tbbodobb  S.,  . 

HAMItTOX,  AUTANDBK, 

pAt^E,   LK'^II  K., 
KOBKKIBON,  WllXIAH  J., 

Tbckbr,  J.  BAKMa.rN,  . 


Norfolk. 
Peterahu]^. 
Kidiinond.  • 
Cl)arl<rtte8\ilto. 
Lexington. ' 


WEST  VIRGINIA. 

lliMicf-sN.  Cai.kb, 
CoLK,  W,  L,, 
Davu,  Jonir  J.,  . 
IJKitKn>i!n,  Fhank. 
IUtcjiinsun,  JouN  A., 
Kxiqut,  Epw AitB  R, 

SOMMBBVILL^  J.  B., 


riMrk-lMn-. 

Parkerabiirg. 

daflubiui;. 

Union. 

I'arkeniburg. 

Ouirleston. 

Wdkbuig. 
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WISCONSIN. 

Cabt,  Ainuco  Lk, 
Ca«t,  Jobw  W., 

Gi:Kiiiu;v.  .T.  (~.,  . 

UooKKB,  David  G., 
HOBD,  Tbmum  R, 
Jmuvs,  Jamck  G., 
Fmnnr,  Silas 
ScHunr,  BB4Dunr  6.,  . 
ViuvH,  W I  I.I.I  AM  F., 
W^u,  David  S., 
WnrnD,  FkKDsaiCK  Q, 


.  Milwaukee. 
.  HDinttikee. 
.  Madifwu. 
.  Milwaukee. 

GiMB  Buy* 
.  Mihvmiko^. 
.  Modiiwn. 
.  Nilwrnnkee. 

Madiiioti. 
.  AlUwaukee. 


RECAPITULATION. 


No,  of 

Members. 

Amjouma, 

S 

MiMsoiai, 

.  2S 

.  8 

Nebbmca, 

.  2 

CbmrMTtcuT, 

.  21 

Nkw  HAHFaBni^ 

.  12 

l»£l..»WAKK, 

•  "> 

New  Jersey, 

.  SO 

Dotuct  or  CoLnuuA,  . 

. 

New  Yobk, 

.  tSu"" 

I^KIDA, 

.  4 

XORfB  CAMiUIIA, 

-  4 

(irniir.n, 

.  '2i> 

Oiiiii, 

•  41 

.  24 

1 

.  16 

PRxmrLVAsnA,  . 

.  7«  • 

.  2 

HiiiiUF.  Island,  . 

.  21 

KA.V»Ai, 

.  2 

ik>UTH  CUtOUKA, 

.  10 

KssnvcKVj 

.  15 

.  18 

T.'ii  J-I ANA, 

.  21 

Tr\' ',  ^. 

.  11 

JLaise,   .  . 

.  11 

Vekmoxt, 

.  13 

Maktuito, 

.  as 

VreoiiriA, 

-  5 

■Wi^;  Vn>;iMA, 

.  7 

MiCUIGAM, 

22 

.  11 

.  15 

«* 

>  1 

Total,  . 

.  071 
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ADDHESS  I 

OF 

CORTLANDT  PARKER, 

PRE8IDEST  OF  THE  AB80CIATION. 


T"  fielj)  to  nt!ik»*  the  nation  one  is  an  evident  result 
to  be  expectetl  from  the  complete  success  of  this  Asso- 
ciation, even  if  it  wm  not  avowed  by  its  original  framen. 
TTie  Bar  have,  all  knov,  most  the  to  do  with  suggesting, 
and  ordinaril^v  a  very  lur^e  sliaro,  directly  or  imlii-cctly, 
jTi  tfu:  franiirifr.  of  statute  law.  FuniiliMr  >  onimunion 
among  them  tviuh  to  iiarmouiw  ox>inion.s  umi  uctioit,  and  'i 
do  away  with  those  variancee,  if  not  conflict,  in  the  insti- 
tutions, legal  cnstoms,  laws,  and  polity  of  the  different 
staffs,  wliich  so  i>owerfulIy  interfere  with  the  oneness  of 
the  wliole  people.  And,  as  I  suppose,  with  direct  intent 
to  aid  in  this  most  de-^irabie  result,  more  than  simply  to 
give  information  whidi  may  profit  ns  as  practitionas,  was 
the  provision  of  onr  Constitution  which  I  am  now  called 
Uj)On  to  obey,  that  your  President,  at  each  yearly  meeting, 
shall  communicato  "the  noteworthy  chantrr*  in  statute  law, 
in  the  various  states  and  by  (JougresjS,  which  have  occurred 
since  the  hut  meeting.*' 

Climate,  early  settlement,  and  various  other  circumstances 
a&cting  locality,  Inve  grouped  the  states  of  this  Union  in 
such  a  way  as  to  create  .'<hadas  of  dilference,  not  in  the 
di^ree,  but  iu  the  character,  of  their  civilization.  The 
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c-itizen  upon  tlie  Pacific  Coast  cannot  help  but  dilier  some- 
what from  his  bittther  in  the  iiar  East  The  sons  of  New 
England  are  not  the  same  in  habits  of  thought^  in  univers- 
ally held  u}>iiiion,  and  general  character,  with  tho^'  who 
belong  to  the  middle  state.*,  and  they  are  even  farther  re- 
moved from  tlie  dwellers  in  the  far  South.  The  Southern 
Atlantic  states  contain  a  population  in  many  respects 
different  from  that  of  Texas,  Arkansas?,  and  even  Missis- 
sippi, Tennessee,  and  Kentucky.  The  Western  man  who 
wius  so  called  when  (.)hi(»  was  still  a  Western  stat^,  is  very 
different  in  his  individualities  from  all  that  I  have  men- 
tioned; and  as  you  approach  the  Rocky  Mountains  and 
the  l^icific,  the  clmiactrr  ut'  the  general  Western  man 
changes,  the  boundaries  of  each  state  seeming  to  have 
something  to  do  with  creating  diversity  of  thought  and  of 
mental  and  moral  being  among  our  citizens.  There  seems 
to  1)6  something  in  mere  boundary  everywhere,  which  makes 
men  on  either  hid*'  (iiiler  Iruni  each  other.  This  is  t^peciaily 
pereeptihle  in  the  Old  World,  and  very  remnrkal)ly  in  r.reat 
Britain.  How  different  the  Scotchman,  Irishman,  Welsh- 
man, and  Englishman !  And  yet  they  live  largely  under 
the  very  same  laws,  and  have  but  the  one  rarlianu  iit.  Much 
more  remarkable  is  the  ditlercnce,  ai>pai  «'ntly  created  merely 
by  shire  or  county  lines,  in  f^ngland  itself,  so  tliat  there 
are  found  there  over  twenty  dialects — dialects  such  that  it 
is  diflBcult  for  the  residents  in  one  county  to  be  understood 
in  an u I  her,  though  all  professing  to  speak  the  English 
tongue. 

We  in  America  have  no  differences  so  strongly  marked 
as  those  we  find  still  existing  in  the  two  small  islands 

forming  (ireat  Britain  ;  but  there  are  differences,  neverthe- 
les.s,  between  the  inhabitant-  ot  dillerent  section.s.  Hence, 
in  performing  the  task  allotted  to  me,  I  shall  not  mention 
the  states  alphabetically,  nor  according  to  seniority  of  settle- 
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ment,  but  shall  note  their  statutory  changes  according  to 
the  grand  ^co<;ra[)hical  divisions  existing  by  common  con- 
sent. We  have  Kastern,  Middle,  i^taitln  in,  and  \\'estem 
states.    1  shall  remark  ujiun  them  in  order. 

An  advancinp  public  sentiment,  tiring  of  the  too  often 
recurrence  of  l(;iislativc  machinerVj  has  very  much  light- 
ened_the  labors  of  your  present  President,  while  the  slow- 
ne.s.-  of  [printers,  and  other  causes,  have  nevertheless  made 
his  task  quite  sufficiently  hard.  There  are  now  no  less  than 
twenty  states  whose  legislatures  h'SlcToiiiyirieiiirial  sessions. 
Such  is  the  case  in  Maine,  Vermont,  New  Hani|)shire, 
annniti:  the  Eastern  states;  in  Delaware  and  Pennsylvania, 
amonf;  the  Middle :  in  lUiuoit},  Michigan,  Wisconsin,  Mis- 
souri, ^iebraska,  Colorado,  Minnesota,  Oregon,  Nevada, 
among  the  Western ;  in  Tennessee,  West  Virginia,  North 
Carolina,  Alabama,  Plorida,  l^onisiana,  and  Arkansas,  among 
the  Southern  and  Sout}iwe>trin.  From  none  of  these,  ex- 
eept  Pennsylvania,  have  I  any  report  iit  this  time  to  make. 
The  Louisiana  Legislature  is  now,  or  lately  was,  in  session ; 
too  lately,  however,  to  afford  any  i  «  j  jort.  In  Maine,  an 
adjourned  session  has  btcu  busy  pj-^inLT  into  laws  a  re- 
vLiiiou  of  their  general  law  made  by  a  designated  commis- 
sioner. 

Biennial  sessions  of  legislatures  seem  exceedingly  popular   ; , 
among  the  members  of  this  A.<?sociation,  and,  it  is  su])])osed,  ' 
the  Bar  jrenerallv.    Tlie  meUiUji  of  the  General  (  ouneil  for 
one  state  writes  that  its  Legislature  "  convenes  only  in 
biennial  session,  and  that  since  the  last  meeting  of  the 
Association,  the  state  has  been  mercifully  spared  from  any 
change  in  the  exisiing  law,  as  well  as  from  the  en;ictment  \ 
of  any  new  statutes."     Others  express  the  same  feeling, 
though  with  less  j)ious  unction.    Nor  can  one  help  sym- 
pathizing with  it,  and  hoping  that  one  day  all  of  the  thirty- 
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eight  cuiaiiiunwtaUhs  imw  (•xi>tin«r  in  onr  wide  (lunuiiu 
may  rest,  ut  leti.'^t  one  winter  or  t^n.  from  ''noteworthy 
statutory  changes."  The  idt>a  of  3'early  legislative  session 
came  to  us,  doubtless,  from  our  Motherland.  There  it  had 
its  oripin  in  just  apprehension  of  exeeiitive  power.  The 
Parliament  was  annual,  beeaiiM  it  was  the  assfml>lv  of  the 
people  comin;::  to  asi^ert  their  rights,  and  unwilling  to  trust 
the  crown  with  more  than  yearly  supplie>«.  Through  the 
Parliament,  the  people  spoke  to  rulers  not  of  their  making, 
w1h>s('  interests  were,  or  mi^lit  be,  in  opj)o>itiua  to  their 
own.  In  this  rniiiit I y.  rtriainly  in  our  state  governmuntB, 
there  is  not  the  .^lightet^t  danger  of  executive  oppression. 
The  executive  is  a.'*  much,  or  more,  the  creation  of  the 
l  <  pie  than  are  any  other  officers.  Annual  legislatures 
arc  Uuth  uinieressary  and  a  luiisanet*.  Pi'rhaps  it  may  be 
said  that  bi^caa^'  planily  unnee«jssary.  tla-y  must  be  a 
nuisance;  for  an  inferior  law,  tlioroughly  understood,  is 
oftener  better  tlian  a  better  one  which  has  to  be  learned^ 
construi'il,  and  ap2»lied. 

Beginning  with  the  most  northeastern  of  the  states  of  tlie 
Union,  I  repeat,  that  an  adjourned,  not  a  regular,  session  of 
the  Lourislature  of  Maine  was  held  last  Au^aist  for  the  pur- 
pose of  acting  ujM>n  the  rep<>rt  of  a  cuiiiniissi<MMM-  for  the 
revision  of  the  entire  body  of  the  state  statiin.*s.  The 
revised  statutes  were  enacted  to  take  effect  and  become  law 
on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ciLdily-four."  This  revision,  I  use  the  lan<^uage  of  a 
nji'mlx  i-  of  the  Associaiion  in  a  volunteer  report,  made  at 
the  sul:i:( -ti«»n  of  our  esteemed  and  watchful  SecreUrv, 
for  which  both  have  mv  thanks,  was  made  under  a  resolu- 
tion  of  March  8(h,  1881,  making  it  the  duty  of  the  commis- 
sioner, lion.  ( 'liai'lcs  B.  (Joddanl,  to  revise,  eollate.  arnmire, 
and  consolidate  ull  the  geuurai  and  public  laws  now  la 
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furco,  iin<l  me\i  as  shall  be  «naeied  at  the-  pn  sL-iit  seeaion  of 
the  I.osxi'^liHim',  |ins<>rviiig  iii»<liun'^»'<l  ihc  onier  luul  ur- 
ranj;on»rnt  i>f  tlio  pn  ^iiit  rt'vi>o<l  cixk',  aiul  relaiiiiiig  tlio 
plir:i>*'»»lo;ry  tiifii-uf,  uxtci^tt  so  far  lis  it  may  be  la-ccisiiry  to 
vary  it,  by  i»oor(iorating  existiuj;  laws  therewith. 

This  revision,  it  will  be  sct'ii,  ri!.-..iu;fly  iiegiUiv08  the 
I'xi.-^tonrf  tbeifby  o4"  any  iioti'woitby  i  liaiigi's  in  the  ^tiituto 
law  of  Maine,  and  any  nii-nticui  of  it  miglil  tli  n  fnre  have 
rightly  U.cn  omitted  from  this  uddrctis.  linl  in  such 
reviaiona  ev«nr  lawyer  takft«  the  greatest  interest.  Of  codes, 
the  practitioner  h  apt  to  b<'  afraid.  Even  such  a  revision, 
which  anthori/e?^  wrl)al  altiration,  ho\v<'V»'r  guardc-d,  gives 
hint  ;i  -light  ;-hiver  in  view  of  |K--<ibiIities.  It  i-  a  eoniforl 
!o  learn  tiiat  the  work  ha.s  uppureutly  IxH'ti  i>erfornied  cure- 
fallyand  skilfully,  and  it  is  confidently  IxijH^^d  that  it  will 
sot  be  found  to  give  occasiou  for  doubt  or  uncertainty  in  its 
practieai  application. 

In  New  Hampshire  and  \'trmont,  af  already  stated, 
there  has  beoii  no  legislative  se.<f-iou  since  li>bl. 

In  Connecticut,  I  find  the  following  noticeable  acts: 

The  75th  meridian  west  of  Greenwich  is  made  the  stand* 
ard  of  time  for  this  state. 

The  lit.  ifi'Ml  ui  by  rHilroa<l  conijianies  fixing  a 
statidard  of  linit  il.naigli  their  routes?,  Is  one  whieh  ought  to 
be  followed  by  hgislutures,  so  as  to  be  made  general  as 
nearly  as  possible  throughout  the  Union. 

The  location  "f  |iublio  reservoirs  of  water,  and  cemeteries, 
within  half  a  mile  of  each  other,  is  forl>idden  unless  by  per- 
mission of  (In-  •superior  court  of  (he  county.  Forj>itkeu  cem- 
eteries nia>  ij}-  another  law  be  put  under  the  charge  of  the 
selectmen  of  the  town. 

In  the  trial  i>f  any  capital  mse,  or  case  involving  im- 
priTOnment  for  life,  tiie  court  may,  in  its  discretion, keep  the 
jury  tugtither  during  trial. 
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Tlxis,  we  believe^  i8  u  riituru,  in  Connecticut,  to  tlie  mk  of 
the  common  law. 

The  blank  indorsement  of  a  promii?sory  note,  whether 
or  not  lU'Liotiable,  Ijy  a  i)orson  neither  it?  maker  or  payee, 
]>efore  or  after  the  intlorsement  of  sueli  note  by  ilie  payee, 
shall  hereafter  imi)ortthe  contract  of  an  ordinary  indorse- 
ment of  negotiable  pa|)er,  as  between  such  indorser  and  the 
l>ayi  ( ,  or  subsequent  holders  of  such  pa[)er. 

This  settles  by  statut*'  a  poin;  luw^  luutjt*  <1  in  the  courts 
and  doeti  away  witli  nuirli  dangerou^^  parol  I'videnee. 

There  is  a  valuable  act  in  relation  to  the  registration  of 
births,  marriages,  and  deaths — a  subject  much  neglected,  yet 
of  Ytry  great  public  and  }>rivat('  importance,  in  the  detection 
antl  prt'vention  of  crime,  aj*  alsu  civilly. 

Another  act  nntliorizcs  othcial  court  stenographers  and 
regulates  their  duties. 

It  may  be  observed  that  while  advisable,  as  far  as  it  pfoes, 
this  art  omits  some  things  in  wliirli  the  system  it  adopts 
might  be  improved.  CX>urt  stenography  shouhl  give  testi- 
mony, if  possible,  not  by  quastion  and  answer,  but  in  narra- 
tive form,  except  where  the  report  of  the  question  is  desired 
at  the  moment  by  either  party.  As  at  present  j^enerally 
a(lopt<tL  stt  iiographie  tt^^tiiauuy  is  prolix  and  fatiguing. 
And  then  it  should  be  the  rule  everywhere,  it  is  now  in 
some  states,  that  an  advocate,  when  examining  a  witness, 
should  stand.  Elsewise,  the  system  abbreviates  the  proceed- 
ings very  little. 

One  provision  of  iIh.n  act,  that  "during  the  trial  of  a  case 
witncsse.<4  sluill  not  be  interrupted  except  for  the  purpose  of 
having  notes  of  their  testimony  taken  by  the  stenographer," 
if  enforced,  will  be  a])t  to  burden  the  case  with  immaterial 
or  inilawl'ul  tt  <t iniony.  for  no  one's  benefit,  that  I  can  see, 
e>;<'(  j.t  lliu  .stenographer. 

With  the  notice  of  one  other  act  we  leave  the  good  state 
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of  Connerticut   It  relates  to  tlic  subject  of  perpetuities,  and 

|irovi<](s  tliiit  ''  no  i>talc  in  fci'  siin]>li'.  foe  (ail,  <»r  any  life 
cstjiti.  sfiall  1k'  giv<'ri  l>y  dn'il  or  will  1i>  any  ]n  i-!»i>ns,  but 
sucli  lit!  are  at  tlif  liuiti  of  tlio  dolivi'iy  of  sucb  Uvctl,  or  the 
death  of  the  testator,  in  being,  or  to  their  immvdiate  ii»ue 
or  dmendaiits ;  and  every  estate  given  in  fee  tail  shall  bo 
an  absolute  estate  in  fee  aimple  to  the  issue  of  the  first  donee 

II.  f;lii;' 

iiu'  ]>rut«ction,  hy  ihu  state, of  uniirt>t«.t.tcil  children, seems 
«n  «8laUislied  doctrioe  in  Connecticut  as  well  as  in  other 
states  in  New  England.  An  act  of  April,  ISSi,  provides 
thatdiildreu  under  i^ixtocn  shall  not  U-  n  tain*  i]  in  alms- 
hftii-ios  if  t<-ni|iarorv  bonus  have  Incn  oliiaineil  forlhcin; 
and  no  ciiild  nn^LT  sixteen  shall  be  comniilleU  us  vicioutt, 
truant,  or  inconigiblc,  to  any  jail,  almshouse,  or  workhouse. 
Su<,4i  go  either  to  industrial  schools  or  to  temporary  homL<»— 
iontitutions  su|i|iorlt.<l  by  jinblii'  tax  in  cai  li  connty. 

It  is  ini|K)s.-ible  not  t«i  ;,  1; iiire  tlio  objecl  of  thi-  Ic^'islalioil. 
Ite  [.ractical  inerito  reiiinrc  more  iuformatiou  than  we  liuvu 
been  able  to  attain. 

The  laws  of  Connecticut  cover  409  printcil  paj^es.  The 
ws^iinn  lasted  about  three  montbs.  The  result  would  -oMa 
to  1.1-  liardly  an  ccoiioinii-jil  acliicx cnK  iit.  and  (  ritainly  does 
uot  aliord  an  ai^:unu  nt  a;^uiu>t  biennial  M-^sions.  'I'here  is 
acou.stiiutionul  unicnd meat  before  the  jaople.  not  for  bien- 
nial seiffiiontfi,  but  onlv  for  biennial  elections. 

Jiliode  Island  lias  lnul  two  s,-,.iotis  of  her  Ifjiislaturt! 
duriiii;  the  present  yi  ai — om  in  January,  the  other  iu  May. 
Wc  nuie  tlie  following  uei;. : 

One,  an  amendment  to  the  hiw  for  tl»e' suppression  of 
iuteiiiperanee.  forbidding  any  ai-tion  for  tlie  valu.'  ot  li<|Uor 
drunk  njHin  the  r'-  |nriiiisi  - ;  anotlu  i-  l'orl)idd m^i'  li'  t  n.se 
to  any  person  within  four  hundred  feet  of  any  public  school. 
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These,  are  feeble  elVorts  indeed,  but  in  a  ripht  direction. 
Another  act  makes  it  the  duty  of  sctiool  eomniittoes  to  make 
provi.sion  for  tlie  instruction  of  the  pupils  in  all  public 
schools  '■  in  physiolo;ry  and  hy<ii«.'n('.  with  sjiccial  reference 
to  the  efTect  of  akoholie  stimulants  and  narcotics  on  the 
human  system."  The  protection  of  abandoned  or  ill-treated 
children,  or  <IiildreJi  trained  (o  evil  conduct,  is  a  topic 
favored  in  this  bill. 

The  courts  of  probate  are  j^ven  jurisdiction  to  inquire  in 
such  ea.^es,  and  to  a.«'sign  the  custody  of  such  children  under 
the  aj^'  of  si'venti-en.  to  the  UIkmIc  Island  .Sx'iety  for  the 
Pn'vention  of  Cruelty  tit  Children,  who  are  authorized  to 
assifin  them  to  be  kept  amd  ear^l  for  by  certain  Itenevolent 
socictii-s  named  in  the  act.  Interest  in  such  friendlc!^ 
creatures  would  .'*ecm  to  be  an  almost  crowninj,'  advanc  e  of 
civilization.  That  the  slate  is  in  earnest  on  this  subject 
appeai-s  from  a  later  act,  which  enact.s  that  the  State  Board 
of  Education  shall  constitute  the  Board  of  Control  of  a  State 
Home  and  School  for  Dependent  and  Xegle<-ted  Children, 
which  the  statute  proci-tds  to  c^jtablish  and  rejzulate.  "  It 
is  de<-lared  to  be  the  object  of  this  act  "  we  quote  its  wor«l<», 
"to  provide  for  neglected  and  dependent  children,  not  rec- 
ognized as  vicious  or  criminal,  such  influences  as  will  lead 
toward  nn  honest,  intelligent,  and  self-supportinp  manho«xl 
an<l  wonianhoo<l,  the  State,  so  far  as  |>os>jible.  holdin<L;  to 
them  the  parental  relation,"  and  lfl.'),(MK)  was  appropriated 
to  buy  a  suitable  loiiition  for  the  State  Home  and  School. 

"An  «»unce  of  prevention  is  worth  a  pound  of  cure," 
therefor*^  is  "ednciilion  the  chciip  defense  of  nations" — and 
therefore  is  this  scheme  m(»st  praiseworthy.  Who  can  tell 
how  nuuiy  ne<rlecled  an<l  dependent  children — children 
entirely  abandoiieil  or  tpcattd  with  j;ros>  and  habitual 
cruelly  by  parents  or  other  custodians,  or  hal»ilua1ly  suf- 
feriuj;  for  f<Mn\  or  elotliin<;  throu^ih  their  neglect,  or  eom- 
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pelled  by  wicked  parents  or  custodians  to  lie,  steal,  or 
otherwise  impose  on  mankind^how  many  such  children, 

ill  alt(  r  lite,  tlironu:  our  jraols.  or  dangki  on  thu  ^.mIIowh? 

Auotlier  good  act  ai>s>ociate8  nuMlical  cxamiuer.s  with 
coroners,  and  regulates  the  conduct^  of  both.  Another  en- 
ables town  councils  to  prohibit  burials  in  thickly  populated 
districts. 

I  tliink  I  have  mentioned  every  act  of  importance  passed 
at  tliese  two  sesi^ions.  Is  not  such  legislation,  good  as  it 
may  be,  very  costly  ?  I  mean  not  merely  pecuniarily,  but 
in  view  of  the  insecurity  and  excitement  with  which  legis- 
lative sessions  arc  accompanied. 

A  careful  search  through  the  tliree  hundred  |»ages  of  the 
laws  and  resolves  passed  by  the  legislature  of  Massachusetts 
during  its  session  of  1884,  discovers  scarcely  any  statutes 
of  a  |>ubhc  naturr  worthy  being  stated  to  this  >\ssoriati(Ui. 
There  is  an  act  whicli  seekci  to  introduce  Civil  Service  Re- 
form in  relation  to  the  appointment  of  state  and  municipal 
officers.  There*  are  likewise  two  acts  in  relation  to  children 
— ^that  is,  minors  under  eighteen — one,  forbidding  the  ex- 
aitiuii  IVom  them  of  nu.nv  llian  sixty  bours  of  labor  ])er 
week  in  any  mercantile  establishment;  another  punishing 
fathers  for  unreasonable  neglect  in  providing  for  them ;  and 
attention  may  well  be  given  to  the  act,  almost  the  first  of 
tlie  session,  making  appropriations  for  sundrv  charitable 
expenses,  showing  that  the  stale  contnbuit  s  neariy  half  a 
million  per  annum  for  such  purposes  as  the  demands  of  a 
State  Board  of  Health,  Lunacy,  and  Charity,  including  the 
needs  of  in-door  poor,  and  out-door  poor,  for  state  ]»aupers 
in  the  lunatic  hospitals  and  asyhnns  of  the  commonwealth  ; 
lor  state  paupers  in  the  state  aim-house,  indigent  and  ne- 
glected children,  infant  asylums  for  the  support  of  infants 
having  no  known  settlement  in  the  commonwealth,  outside 
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fouii*ilin<rs,  Iiuliaii  stati' paupers,  and  s^pecial  pupils  in  the 
Massachusetts  Scliool  for  the  Feeble,  and  for  the  mspectiou 
of  milk,  food,  and  drugs. 
^  I  accept  this  absence  of  all  notewortliy  (  hanges  in  ber 
Statute  Law  as  evideuee  of  its  ircneral  jierfeetion  in  that 
aiiciout  and  honorable  couinitni wealth  of  Massachusetts;  a 
commonwealth  in  which  the  civilization  of  New  England  is 
intensified :  a  civilization  as  nearly  approaching  theoretical 
perfection,  let  me  add,  as  exists  upon  this  jrlol>e.  It  may  be 
tineUiird,  as  sume  think,  with  selt-e<»niplae*.  liey,  hut  it  is 
scli'-e^jniplaceney  not  witlioul  exienuation,  if  nut  justilicalioa. 
'^-x^Stability,  satisfaction  with  the  law  as  it  stands,  and  a  desire 
to  improve  their  future  by  making  the  state  the  guardian  of 
unprotected  youth,  are  the  a])parent  ehaiacteristics  uf  the 
legLsiatiou  uf  New  i^ngiaiid. 

We  turn  to  the  next  southern  division  of  the  Union,  the 
Middle  .States. 

The  session  of  the  X<  w  York  Legislature  for  Ls8  I.  heuan 
on  the  lirst  dav  uf  Jaauurv,  and  onlv  eh)sed  on  tlie  sixteenth 
of  May.  Its  (Jovernor  has  be(*n  detained  at  Albany  to  a  late 
date  considering  various  acts  which  his  signature  might 
make  laws.  New  York,  the  state  combiniuii:,  ^ve  suppose,  a 
greater  variety  of  interests  than  any  other,  and  whose  laws 
have  been  most  geniM-ally  copied,  1  think,  by  sister  states, 
has  passed  many  public  acts,  most  of  Uiem  purely  of  local 
character,  but  some,  interis^ting  generally. 

(>iH-  ol  (he  earliest  acts  of  tlie  session  created  a  comnu<>ion 
to  exanunw  into  and  report  upon  the  practical  operation  of 
the  contract  system  for  the  employment  of  convicts  in  state 
prison.s.  This  commission  was  to  continue  till  March  1^ 
iss !.  A  few  days  after,  whether  in  consequence  of  a  report 
1  caiiiiMi  -ay.  aiK'tlu  r  act  lorhade  any  new  contracts  to  he 
nia<le.     ^>iie  has  e.siablished  as  standard  time  the  Toth 
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meridian  of  loDgitudo  west  from  Greenwich,  by  whicli  all 
courts  and  public  offices,  and  all  legal  and  official  proceed- 
ings, shall  be  liemiftor  re^uUited. 

An  act  in  relation  to  trusts,  provides,  that  wherever  a  sale 
convevance  or  otln  r  act  of  trustees  is  in  contravention  of  a 
trust  expressed  in  the  instrument  creating  the  estate,  it  shall 
be  void :  but  the  Supreme  Court  are  given  authority  to  con- 
fer |)ower  to  mortgage,  when  necessaiy  to  preserve  or  im- 
prove the  estate. 

An  amendment  of  tiie  penal  code  declares  Uiat  a  child  of 
seven  and  under  twelve  years  is  presumed  incapable  of 
crime,  hut  the  presumption  may  he  removed  by  proof.  Tt  also 
sevuially  (ietines  and  [auii^lus  abdiu-tion — makt  ^  k»  <  p*  rs  of 
concert  saloons  aii<i  the  like  guilty  of  misdemeanor  if  they 
admit  in,  or  permit  in  them  "any  child  actually  or  ap- 
parently under  sixteen,  unless  accomjuinied  by  its  parent 
oi- <^iiardian  " — dei'lares  chilihisn  under  sixteen  w  ho  be^.  or 
gather  or  pick  rags,  or  collect  cigar  f*tum])S,  bones,  or  n  liise 
from  markets,  or  wlio  have  no  home,  or  are  in  a  state  of 
want  or  suffering,  or  who  are  destitute  of  the  means  of  sup- 
port being  an  orphan,  or  living,  or  having  lived  with  a 
parent  or  uuardian  who  lias  been  scntenceil  for  crinu' — or. 
who  frequent,  or  are  in  the  company  of  reputed  thieves  or 
prostitutes,  or  in  houses  of  such  ill  character,  or  whore 
liquor,  wine,  or  ale  is  sold — or  are  found  playing  any  game 
of  chance  or  skill  in  or  near  such  places,  to  be  va^nants,  and 
autliorizes  their  (•(•iiiinitiiu'nt  to  (•harital>h'  or  r«  lormaioi v 
institutions,  it  likewise  makes  criminal  the  employment  of 
children  actually  or  apparently  under  sixteen,  or  the  putting 
out  to  such  emjtloyment,  as  rope  or  wire  walker,  gymnast, 
or  acrobat,  or  in  Ix-iiizinLC.  peddlinir,  <'»r  sinuini:-,  or  }>layini; 
instrumental,  or  in  any  indecent  or  nmnoral  exhibition  or 
practice,  or  any  dangerous  to  a  child's  life,  limb,  health,  or 
morals.    It  also  prohibits  as  criminal,  the  making,  selling, 
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or  pviiip  nway,  the  weapons  known  as  sling-shot,  billy,  sand- 
club,  or  nietul  knTU'kle.«,  or,  without  consent  of  a  magistrate, 
giving  or  selling  any  |»i.stol  or  other  tirpann.  to  any  |K3rsoii 
umler  eigliteen.  It  al^i  makes  attempting,  or  having  wiib 
intent,  to  use  thi-  enumenited  weai>o!is.  or  a  dagger,  dirk,  or 
dangerous  knile,  a  crime. 

An  amendment  of  the  code  of  criminal  proceedings  allows 
the  t  ompromis*^  of  any  misdemeanor  lor  which  the  j>erson8 
injunil  hiive  ai  <  ivil  action,  exrt  pt  it  \vtt.«(  committed  by  or 
upon  an  oHicer  of  justice  while  in  execution  of  his  office,  or 
ri«ftously,  or  with  intent  to  commit  a  felony.  An  act,  let  me 
say,  whi<'h  seems  very  dang4Tous. 

The  pra<(ic<!  in  reviewing  criminal  matters,  has  V>een 
change<l  by  tlli^  Ifgi.slaturc.  Writ.-*  of  rrror  and  certiorari  in 
criminal  ai  tinns  ami  proceedings,  and  -jiecial  proceetiings  uf 
a  criminal  natun*.  a>  they  have  heretofore  existe<l,  are 
a)Mili<hed:  and  hereafter,  the  only  mode  of  reviewing  a 
judgniriit  or  order  in  snch  caM-s,  is  by  appeal. 

Tlu'  soipe  of  forgirv  is  greatly  enlarged  by  another 
amendment  to  ihr  I'enal  ('«Mle.  It  declares  that  a  persf)n, 
who.  either  being  an  employe,  falsities,  or  unlawfully  anil 
•  corniptly  alteis.  entse-s.  oldilcrates.  or  <li  stroys  luiy  accounts, 
bonk  of  acroinils,  record,  or  other  writing  bilonging  to.  or  to 
llif  business  iif,  his  employer,  whether  corporate  or  in- 
dividual, or  who.  with  intent  to  defraud,  shall  fal.si-ly  make, 
or  aiil  in  the  inakinu  or  «  ounterfeiting  any  letter,  telegram, 
report.  t>r  utiicr  wrilleii  4-i»miniinication,  |xa|»er.  or  instru- 
ment. I>y  wliiih  any  other  jx-rson  shall  be  injured  in  his. 
gnod  name.  >tandiii>:.  jMtsition,  or  general  reputation,  or  wh<» 
shall  alter  nr  nttinive  ai  altering  any  such  fals*-  writing  or 
teli  granj.  by  the  altering  of  which  the  sontiment.s.  opinions. 
c<»ndiii  i.  i  lijii-jii'tef.  pnispects,  inteit-sls,  or  rights  of  another 
pci'son  --liall  bi'  misrepresented  or  oiherwi.s*'  injuriously 
iitleeted.  i*  uuihy  iif  lurgery  in  the  third  degree. 
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Another  amendment  makes  trading  in  obscene  literature 
or  pictures,  or  making  or  exhibiting  them,  a  misdemeanor.^ 

An  act  in  relation  to  the  ri^jhU  and  liabilities  of  niarrred 
Women  provides,  that  a  married  woman  may  eontraet  to  ihe 
same  extent,  with  like  eflect,  and  in  the  same  fnrrn  if  un- 
married, and  she  and  her  separate  estate  shall  be  liable 
thereon,  whether  such  contract  relates  to  her  separate  busi- 
ness or  estate  or  otlu  i  wise — and  in  no  case  shall  a  charge 
upon  her  separate  estate  be  necessary — hut  the  act  sliall  not 
affect  or  apply  to  any  contract  that  shall  be  made  between 
husband  and  wife.  .  . 

This  law  would  seem  to  demolish  the  last  vestige  of  the  | 
old  eumuiun  law  respecting  Inisband  and  wife — baron  and 
feme,  feme  sole  and  feme  covert  ])ass  off  into  the  land  of 
quaint  and  obsolete  tradition.    Whether  the  institution  \ 
called  "home"  is  not  to  go  too,  there  being  no  longer  any  | 
"baron,"  and   ilie   ••ienie"  beintr  so  much  of  a  husine>s  ^ 
partner,  is  jjerhaps  one  of  the  qucistions  of  the  future.  .  — 

But  **  verily  we  are  the  people,  and  wisdom  will  die  with 
us!" 

There  is  an  admirable  act  (chap.  439)  "for  the  better  pro- 
tect ion  of  lile  and  j)roperty  upon  the  raihuaris  of  this  state," 
entitled  an  "  act  to  i»romote  the  safer  and  better  management 
of  steam  railroads,"  requiring  safety  switches,  warning 
signals  at  every  bridge  crossing  tracks,  so  as  to  protect  em- 
ployes; flagmen  or  gates  wherever  directed  bv  the  Supreme 
or  County  Court;  automatic  couplers;  the  stoppage  of  loco- 
motives, whose  tracks  cross  each  other,  before  proceeding ; 
automatic  air  .brakes  or  other  form  of  safety  power  brakes ; 
and  that  all  passenger  cars  shall  carry  an  axe,  sledge- 
hammer, crow-bar,  and  liand-saw.  And  there  is  an  addi- 
tional section  recpiiring  V>aggag»'-mai>teri*  or  other  persons 
whose  duty  it  is  to  handle  and  remove  baggage,  to  do 
carefully,  providing,  that  if  they  wilfull}'  or  recklessly  injure 
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iir  (U'Hiroy  any  Inink,  vailise,  box,  bag,  imckugc,  or  parcel, 
wliilc  lixuliiifT,  unloading;,  tran^<portill{^,  fU'liveriiifr,  or  storing 
the  ."anu  ,  <tr  if  any  railroad  company  shall  knowinply  keep 
in  its  fniploynn'iit  any  such  will'ul  or  nH:klfe<s  fellow,  there 
shall  1)6  a  penalty  of  $50,  one-half  to  Ix' paid  to  the  com- 
plainant. Hlfssinjjs  on  the  j»rqjector  of  tlii:!  law.  There  is 
hope  for  thf  trav<'lcr  yet! 

Oiu'  more  ai*l  dc-'crve?*  i-j^pecial  notiee.  It  provides  that 
all  telegraph,  telephonic,  and  ekvtric  light  wires  and  caldes, 
us(hI  in  any  in«-or|)orat<>4l  city  in  the  stale  having  a  po|>ula- 
tion  of  .'')<K>,(M)t)  or  over,  shall  lioreafhT  be  plaml  tinder  the 
surface  of  the  streets,  lanes,  and  avenues  of  said  city;  that 
every  corporation  or  jK-rson  i>wning  or  controlling  sm-h 
wires  and  cables,  including  what  is  known  as  telegraph  {miIcs, 
aiul  other  appurtenances  thereto,  shall,  befoiv  November  1, 
l.SN."»,  have  the  same  removed  from  the  surface  of  su<'h  city  ; 
and  if  (hey  (III  not,  the  loeal  goveniment.s  are  bidden  to  ilo 
it  fttr  them.  It  further  I'oibids any  city  togiimt  any  exclusive 
privilege  or  fninchise  under  the  act. 

X'erily  this  (V  a  steji  in  ailvance  I  The  forest  of  ugly  jKjles, 
and  the  network  of  innumei*able  wire.s,  which  meet  us  at 
every  turn. are  to  disappear!  Well  done!  New  York  I  Now 
go  a  little  further.  Make  the  law  applicable  everywhere, 
and  nut  only  to  cities  having  live  hundred  thousand  }»eople. 
Let  it  be  the  law  of  the  whole  state — let  it  be  followed 
throughout  the  Union — and  by-and-by  lot  us  Iioih-  to  !»ee 
another  law  also  everywhere  ojK?rative,  which  .shall  forbid 
any  railniad  <-rossing  a  street,  or  ordinary  travel-road,  ujMai 
the  level,  and  so  ri<l  us  of  that  great  nuisance  under  which 
the  whole  laiul  groans.  The  broken  limbs  and  the  lives 
annuidly  sacritictnl  through  this  cause,  are  dreadfully  numer- 
ous. Why  has  not  the  lime  come  for  thi.s  blood  to  cry  from 
the  ground,  and  pei-suad«-  us  to  adopt  what  all  Kurope  hiui 
from  the  beginning  establi-ihed  as  the  rule! 
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The  New  Jersey  legislature  began  its  session  January  ^^th, 
and  it  ended,  to  the  gratification  of  all  concerned,  about 
April  loth.  It  is  hard  to  say  whether  any  of  its  acts  are 
" noteworthv,''  Ijevond  limits  of  the  state  itst^lf.  1  m* 
tion  such  as  S4^eni  most  so.  An  act  was  prissed  providing 
that  the  receipt  in  writing  for  money  paid  to  any  executor, 
administrator  with  the  will  annexed,  or  trustee  in  the  ex- 
ercise of  11  trust  or  power,  shall  he  a  full  discharge,  and  that 
the  payer  shall  not  need  to  see  to  the  apj)lieation  of  the 
payments  made. 

Another,  abolished  and  made  penal  the  contracting  for  the 
labor  of  inmates  of  the  state  prison. 

'l  lu-  etrcct  of  this  "ehanire"'  will  not  soon  be  seen,  as  exist- 
ing contract*^  have  yet  some  time  to  run.  But  whether  it  hv 
financially,  or  otherwise  expedient,  is  a  matter  of  some  doubt. 
Prison  discipline  requires  labor.  Sentences  impose  hard 
labor,  which  is  the  legal  synonym  for  incarceration  in  the 
state  pri^«»n.  How  well  the  state  itself  can  manage  as  a 
manufacturing  and  mercantile  corporation,  remains  to  be 
seen. 

A  later  act  ilirects  how  the  inmates  of  state  prisons  are 

to  be  employed.  They  are  to  be  "em[»loyed,  as  far  as  prac- 
ticable, in  the  judgment  of  managers,  ai  work  upon  goods 
used  in  such  institutions  as  arc  under  state  control,  and  all 
prisoners  or  persons  not  employed  for  said  pur]>ose  shall  be 
employed  on  what  is  commonly  known  as  the  'piece-price 
plan,'  as  tlu-  managing  autliorities  of  sueli  j»rison  may  be 
able  to  arrange  for  with  parties  desiring  sueh  lal^or,  or  they 
shall  be  employed  under  what  is  known  as  the  *  public  account 
system, ' "  How  "  arranging  with  parties  desir  i  ng  such  labor  " 
is  to  be  distinguislied  from  contracting  for  labor,  will  be  fur 
some  leai'ned  judge  some  day  to  find  out. 

Another  act  regulates  lettings  in  cases  where  no  <letinito 
term  is  fixed,  and  the  rent  is  payable  monthly.   I  hardly 
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think  it  can  be  thought  to  have  been  skilfully  drawn.  It 
proviilcs  that  "in  any  letting  where  no  term  is  agreed  u|»oii, 
and  the  rent  is  i>ayahle  monthly,  so  lonfi  iis  the  tenant  pays 
the  rent  as  agreed,  it  shall  Ik-  unlawful  for  tlie  landlord  t<» 
disj»os.s<>ss  the  tenant,  before  the  first  day  of  April  sueeec<ling 
the  eomnienceinent  of  siieh  letting,  without  giving  tlie  tenant 
thn^«  months  notice  in  writing  to  quit;  provided,  however, 
that  in  »-ase  such  tenant  .xhall  be  so  disorderly  as  to  destmy 
the  ]K'are  ami  ([uii-t  of  tiie  other  tenants  living  in  -siid  house, 
or  the  neighburhoo<l,  or  shall  wilfully  destroy,  damage,  or  in- 
jure the  premises,  or  shall  constantly  violate  the  said  land- 
lord's rules  and  regulations  governing  sai<l  premistv.  in  any 
such  case  the  said  landlonl  may  pursu<>  any  of  the  remedies 
now  proviiled  by  law  for  the  removal  or  punishment  of  >ai«i 
tenant,  this  law  to  the  contrary  notwithstanding." 

This  statute  has  not  yet  come  Ix'fore  the  couils.  When  it 
does,  the  meaning  of  the  proviso  may  be  a  «|uestion.  When 
is  a  tenant  so  disorderly  a,<  to  destroy  the  peac«'  and  <|uiet  of 
his  co-tenimts  or  the  neigh horhooti ?  And  what  is  the 
neigh borh^xid?  And  when  <loes  a  temint  " constantly  violate 
the  landlord's  ruk>s  and  regulations''?  But  we  suppose  the 
answer  to  all  this  will  he  the  same  so  delightfully  frecpieiit, 
"  All  that  is  for  the  jury  I" 

The  rights  of  woman  were  enlarged  by  another  of  New 
Jersey's  laws  at  the  bust  session.  She  was  made  by  it  eligible 
to  be  a  Commissioner  of  Deeds  for  New  Jersey,  resi«lenl  in 
another  state.  And  it  hm  ht-vu  .st^tted  that  at  least  one 
woman  has  since  been  appointe<l. 

The  rock  wears  away  umler  successive  waves.  But  why 
cannot  woman,  ami  the  self-as.M»rting  friends  of  her  right.*, 
see,  that  to  her,  nature  has  given  an  influence,  through 
which  she  wields  a  i»ower  far  greater  than  any  which  can 
grow  out  of  legal  authority — an  influence  which  diminishes 
just  in  pi'Kportion  as  the  .-ex  acquires  legal  power.    And,  as 
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lo  thi?  particular  case,  what  was  the  necessity  for  extending 

tn  Ikt  tin-  •*iil>limf  tliity  i<f  taking  the  ai-kiiowli<lg«  iiiriit  of  a 
<i(«'<l  ri'rhaj)-<  a  mon-  praiM  Worlliy  <>flort  to  auicIioraU-  llu' 
midiiion  nt'  tiic  b  unuthtn'  oDactiiiont,  to  wit:  that 
female  eiujiloyi'"^  in  any  manufacturing,  mechanical,  or  mer- 
cantile establishment  in  the  state,  shall  be  provided  with 
suitable  «eat^  and  )K'niiiiic<l  to  u^,-  thcin  when  powible. 
T])i.«.  ini(l«?r  a  penalty  oi'  tweiity-iive  dullars  lor  any  violation 
of  tlie  rule. 

There  was  rather  a  largt'  )iruportion,of  usmttrried  gentle- 
men of  the  Bar,  I  believe,  in  Now  Jersey's  last  legislature. 

But  this  is  uot  a  bad  law.  I  wi^li.  thouuh.  tliat  ?<onieliow. 
It  iiii^ht  U'  minoccssiry.  If  has  ah'*'a'ly  H-onic!  t*-  tn.-  <1<- 
plurable  tliat  womcu  ^huulU  hv  tfuijikiyed  iu  fartorii;-.  Vet 
it  i»,  pcrha]is,  among  the  necewities  of  advanced  civiHzatioQ. 

An  act  supplementrfy>y  to  that  respecting  idiotii  aud 
lunatics  Meras  to  b*-  takm  front  the  l.imary  Hegulation  Act, 
1*>  iV  17  \'it  toria.  I'.  To,  s.  1  '.vhich  itself,  I  sui.jHj-i',  was 
mainly  declaratory)  uiakin<4  t  uutiuuuig  luuacy  a  grouiui  lor 
a  dissolution,  of  partneivhip  l  .y  decree  in  chancery. 

The  chief  achievement  of  the  last  legislature  of  New  Jersey 
was  the  change  of  th<-  law  nuulating  the  taxation  of  corpora- 
tions, anil  trs|i€'t  ially  of  railmad  i  or|)oration,s. 

It  is  not,  ]>t'rhui>t>,  gt-'tierally  known,  that  autung  the 
earliest  railroads  in  iho  country,  were  some  of  those  iu  New 
Jersey.  They  were  expurim wts,  and  tlioir  promoters  entered 
uptai  their  construction  with  fear  and  trembling.  Th<-  citi- 
zens of  \\w  state  were  |>ro)iorlion4ilcly  anxious  for  tlicir 
success,  and  were  yet  <li-irou- thai  tin  y  should  |>ro|>«  rly  con- 
tribute to  the  sUitc  support.  The  first  of  the^  coriioraliuns 
was  that  for  building  the  C'am'den  and  Amboy  Railroad,  and 
t"  r  til.'  ix'a.s4»ns  •;iven,  its  charter  coutained  a  provision,  that 
it  should  pay  to  the  state  an  annual  tax  oijual  to  ten  cents 
upon  each  passenger,  aud  tiltt^n  ceuUj  upon  each  tun  of 
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frei^'lit  \vli!(  li  it  earned,  and  tiiut  no  other  tax  or  im[.K>!jt 
shouhi  be  levied  xi\yon  the  company. 

And  the  clmrter  further  provided  that  if  the  state  should 
authorize  any  comprtinpf  road  between  the  two  cities  of  Now 
\i*rk  aij<l  IMiihhlolpJiia,  be^^iiiiiini:  jiinl  toriiimatinir  witliin 
three  mile^  of  tlic  termini  iiiit}iorize<l  fur  t\u<  railroad,  then 
this  tax  upon  its  business  should  oease.  This  ten  cent  im- 
post was  afterward  restricted  to  throu^^li  passengers,  instead 
of  Ix'in;;  payaldt' lor  evorv  one  carried  upon  the  road  any- 
wlien\  The  tonipuiiy  pureha^^ctl  this  i:han«i;e  by  giviii^ir  to 
the  stati'  one  thousand  s))ares  of  the  capital  stock,  equal,  at 
par,  to  fifty  thousand  dollars.  Subsequently,  but  early  in 
the  year  1832,  another  thousand  shares  of  stock  were  given 
U)  the  state,  who,  in  consideration  thei'c^of.  coveiuinled  that  it 
should  not  be  lawful,  during  the  charter,  to  e»aistruet  any 
railroad  for  transportation  between  New  York  and  Philadel- 
phia, without  the  consent  of  this  company.  This  act,  how- 
ever, reserved  a  riirht  to  charter  a  road  between  the  Ihidson 
and  tlie  Karitan.and  thi«  tin  New  Jersey  Railroad  and  Canal 
Company  was  chartered  U>  i»uild,  payinL'  one-half  of  one  per 
cent,  on  its  capital  stock,  orii^inally  ^76(>,00U,  in  lieu  of  all 
taxes  and  a-^sessments.  But  it  wae  provided  that  if  any  rail- 
roa<l  was  thereain  i  built  interseelinLf  this,  so  as  t"  iii;ik(  n  con- 
tinuous line  to  Phila<lelphia,  tlie  (onipany  earrymji  through 
passengers  by  it,  should  pay  eight  cents  each  passenger,  and 
twelve  (x;nts  eaeli  ton  of  freight.  Such  a  road  was  afterwards 
bnilt  under  the  auspices  of  the  Camden  and  Amboy.  So 
one  route  |)ai<l  ten  cents  each  throuuh  }>assenger  and  tifteen 
cents  each  ton  of  Ireij^iit,  the  other  eight  cent5  and  twelve 
cents  n^spwtively.  By  a  subsequent  act  these  transit  duties 
were  e(| utilized. 

in  ls<i'».  these  transit  duties,  as  they  were  called,  were 
alK»lishetl,  untl  the  companies  thereafter  paid  one-half  of  one 
]>er  cent,  upon  the  cost  of  all  their  works  and  property  not 
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otlicrwise  taxed.  This  provibiuu  netted  to  the  state  a  very 
considerable  income^  But  the  municipalities  through 
which  the  railroads  passed  complained  bitterl}-,  because 
nothing  was  ]>ai(l  to  them,  apparently  forgt'lf'ul  or  cint  less  of 
tlio  fact  that  the  payment,  by  inerea.-ing  tlie  revenue  ol  tlie 
state,  diminished  to  them  as  well  as  to  all  the  state,  the 
quota  due  for  state  su])port.  I  stop  here  to  say,  that  the 
transit  duties  of  ten  cents  a  passenger,  and  twelve  or  fifteen 
cents  a  ton  lui  Height,  cover  all  thai  was  levied.  It  was  a 
simple  income  tax — the  fairest  sort  of  tax  ever  iTii|>o>.  d.  it 
has  been  popularly  believed  that  the  state  derived  one  dollar 
from  each  passenger,  and,  I  believe,  a  proportional  amount 
upon  frei-ht;  but  this  is  incorrect.  No  more  was  ever 
levied  than  is  staled.  This  immunitv  from  other  taxation 
was  especially  distasteful  to  the  municipalities  whose  terri- 
tory comprised  the  termini  of  these  roads.  It  was  not  con- 
fined to  these  corporations.  Other  j?reat  companies  had 
their  ternniii  op{)osite  New  York.  Some  of  them  paid  the 
same  or  a  similar  tax  to  the  state  ia  lieu  of  all  other  taxa- 
tion. Such  corporations  a.**  had  no  such  immunity,  soon 
complained  that  they  suffered  for  the  sin  or  the  good  fortune 
of  their  fellows  throupfh  unequal  or  undue  taxation.  The 
subjc'ci  took  stron«i:  hol<l  of  the  popular  mind  ;  and  in  1S73, 
a  law  was  pa.s«ed  which  it  was  intended  should  he  embraced 
by  all  railroad  companies,  by  which  it  was  provided  gene- 
rally, that  they  should  |>ay  one-half  of  one  per  cent.,  or  any 
other  tax  already  impo>rd  on  them  by  law,  ii|)on  the  cost  of 
the  roads,  their  cijuipuM nis,  and  a|>pendai;es,  as  a  stale  tax; 
and  one  per  c(  iit.  upon  tiie  value  of  all  other  property  they 
owned,  excluding  their  right  of  way,  and  not  to  exceed  ten 
acres  for  terminal  facilitias,  for  the  benefit  of  the  township ; 
this  value  not  to  be  found  by  luwnship  ofl[ieors.  •  wh(»>e 
interest  leaned  to  high  valuations,  and  which  were  l>eyond 

that  adopted  for  property  generally,  but  by  a  commissioner 
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to  be  u|»]»ointf«l  by,  and  rej*p«jnsiblo  to,  the  state.  Thi?  act 
\va«  changed  three  years  afterwards  (in  1870,)  by  laying  the 
tax,  n»it  upon  ihr  fost,  but  iijMiu  the  true  vahie  of  thi'  roads, 
thi'ir  njuipim-nts.  and  ap[ien<lages,  tiioaning  by  that  wonl. 
all  r«d  e?<tate  )i>ed  in  anywise  as  part  of  the  plant:  this  true 
value  to  be  found  by  eonunissioners.  subject  to  an  a]tpeal  to 
a  jmlge  of  the  Supreme  Court.  Otherwise  tlie  act  of  187.'^ 
riniained. 

(iraduully  tlic  opi-nition  of  this  law  renewed  public  ex- 
citement. The  taxes  upon  property  in  these  municipalities 
held  by  citizens  and  the  rate  of  taxation  increased.  One. 
party  laid  this  to  extravagance,  waste,  corruption,  and  to  the 
accunnilation  of  tax  arrears.  The  other  attril)Ute«l  it  to  the 
al>straction  of  so  nuuli  valuable  property^ from  municipal 
valuation  and  taxation.  The  iKtlitical  partitas  both  made 
the  increase  of  taxation  upon  corj>oration8  a  jwrt  of  their 
platforms;  .-o  when  the  le{:i!*bi''ire  met.  every  member  was 
more  or  Ic-ss  desirtius  to  comply  with  this  popular  outcry. 

hiflerent  plans  were  suggested.  One  pro|K)sed  that  the 
property  of  the  railroad  cntiipany,  i)liint  and  all,  should  be 
as.ses.*ed  where  it  had  its  altus,  by  the  municipal  assessors, 
iicritrding  to  the  valuatiini^  iIm  y  sliouM  make,  and  the 
nitc  the  nnniii  ipal  legishttures  should  establish.  The  com- 
panies aiitl  tlii-ir  advocates,  on  the  other  hand,  dwelt  uf>on 
tin-  impiis-ibility,  the  impolicy,  un<l  the  inju.stice  of  su<  h  a 
cour.«c.  They  urged  that  laii<l  taken  for  a  railroa«l  last  its 
value  for  agriculture  or  for  biiilding  improvement,  an<I  that 
no  township  assessor  nmid  po.ssibly  niitke  a  proper  valuation 
of  the  ciiilcuiknicnt  or  <'x<-nvalion  as  it  might  l»e,  with  its 
rail*  and  tit's,  whose  n-al  worth  tonsist<'d  in  its  Iwing  part  of 
a  gn-al  whoK*  adapted  to  one  only  purpose.  They  urge<l  the 
tci[i|>t:itii>n  to  p:irtialily,  held  out  to  assessors,  and  the  im- 
pos-iliilit\  of  iip|H'id,  or  of  getting  justice  if  afux-al  was  taken. 
TIm-  wIioN-  siilii».(i  of  niilroad  taxation  as  practiced  through- 
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mat  the  country  was  earefally  discaRsed  before  l^slative 
committees,  and  afterwards  debated  upon  the  floor.  The 
result  \va^  un  uiiuiulatorv  act,  the  lanjjUHj;e  of  which  is 

j'esiroelv  i  lt  rtr  »'i»oiiyh  to  forltid  do-il't  ;i-  tr.  jii.^ii  itil  t-on- 
struction,  but  which  iu  priuciple  adheres  to  the  -jftcm  of 
taxation  heretofore  followed.  A  board  of  state  aseessots 
values  every  railroad  plant  A  tax  of  half  of  one  per  cent, 
is  ]»ai<l  upon  that  to  and  for  the  state.  Upon  so  much  of  the 
plant  :i-  li*  -  witliiti  any  munif  ipalitv,  exdusive  of  fli<»  rail- 
roatl  proper,  one  huudreU  feel  wide,  aud  of  depot  buildings 
nsed  for  passengers  conne<Hed  therewith,  and  u]>on  any  real 
estate  not  fcnming  part  of  such  plant,  a  tax  is  imposed  ac- 
(-ordin<;  to  tiie  ntte  fixed  by  SUcli  municipality,  but  sueli  tax 
shall  nol  (>\-('t-ed  one  per  cent,  upon  the  valii;itii .i?  mndi  of 
such  projjerty  euustitutiug  tha  plaut.  Out-sule  property  la 
taxed  according  to  locid  rates  and  valuation. 

The  Board  of  Assessors  consists  of  four  members — not 
more  than  two  U)  be  inenibei-s  of  the  same  political  jiurty — 
in  dr?i  ii[.tinn,  l.y  ;Iif  uay  Av}ii."h  is  hardly  within  the  limit 
of  wliat  is  It'guliy  dt'teiininablt, — for  in  what  consisUs  inem- 
bemliip  of  u  political  party  ?  Aud  theu,  suppoiH)  there  are 
many  political  parties ;  a  contingency  not  very  impossible). 
The  (Jovernor  apiMiiuts  with  th*-  consent  of  i1h'  Senate. 
No!K'  iif  th,  III  i  un  lie  "  iuter<'s*»"l  in  anv  railroad  an<l  eanal 
troiufiany,'  we  ijuote  the  mther  I'Kise  words  of  tlie  aet, — 
duriug  his  term  of  office.  Throe  must  unite  in  any  valua- 
tion or  other  official  action.  How  this  scheme  will  work,  is 
a  question  for  the  future.  I  have  thought  it  worth  deserip- 
tion  l><>'  :i!i-i>  of  the  j^eueral  int<  ivst  in  railroad  taxation.  It 
is  of  the  last  imjHirlauoe  that  there  should  Ih'  an  identity  in 
the  mode  of  such  tuxuiioji  everywhere.  For  the  plant  of  a 
railroad  is  a  unit,  and  yet  some  if  not  moct  of  our  great  roil- 
roasls  pus-s  through  several  states. 

Valuation  of  the  plant  necessarily  iucludi.'s  a  valuation  of 
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the  franchise,  and  liow  are  tliese  states  to  ap|>ortion  their 
righte  in  that  ?  Again  the  equipment  of  a  railroad  is  always 
very  costly  and  valuable.  Shall  all  of  it  pay  a  tax  in  every 
fstate  tlmniij:!!  which  the  road  runs?  And  what  vahiatiun 
is  to  be  put  upon  ri«rht  of  way,  the  occupation  for  which 
ruins  every  strip  of  land  taken,  for  all  ordinary  purpoiK?s? 
Are  the  municipalities  to  assess,  and  worse,  how  are  they  to 
(•((llect  tht'ir  taxis?  Shall  they  bri'ak  up  a  railroad  line  by 
sale  of  th»«  i?on,  the  tics,  or  th*  i  iLjht  of  way,  in  a  particular 
taxing  tlisirict?  Again,  what  of  tlie  bonds, — mortgage,  and 
income, — due  by  almost  every  railroad  company  ?  Shall  the 
plant  be  taxed  at  its  valuation,  without  rejjard  to  its  incum- 
brancps?  And  if  not,  or  wlicther  or  not.  how  aru  liiuiiici- 
palitics  to  ;^aujie  their  special  riglits  in  a  gross  sum  realized 
by  taxation  ? 

The  new  Board  of  Assessors  established  by  New  Jersey 

are  to  apportion  to  oneh  mitnicipality  throu«,di  which  its 
railroads  run,  Ijow  much  each  is  to  receive.  I  do  not  tliiiik 
their  task  is  an  envialdy  ciiay  one, 

I  quote  from  an  interesting  and  valuable  re|K>rt  made  to 
the  >hissa<*hnsetts  I^egislature  in  1880  some  observations 
upon  tlii-  tliilis^uli  and  iin])ortant  sul)je('t.  "Un  exaitiii)ii!L' 
tJie  .^lute  svsh  nis  in  preM  iit  use  iu  this  country,  it  will  at  once 
be  observed  that  they  are  much  more  varied  than  would 
naturally  be  supposed,  or  perhaps  than  would  have  been 
thonirht  ]iossible.  Gcneralh',  it  may  be  said,  there  is  no 
one  j>rincipk  runnint:  throu«rh  the  various  ^v,steIni^,  and 
further,  that  tlu  re  is  no  method  of  taxation  possible  to  be 
ilevi^^eii  which  is  not  at  this  time  applied  to  railroad  property 
in  sciine  part  of  this  country.  So  far  as  those  now  well  rec» 
ouiii/t  «1  priiK  iplc-,  w  hich  sliould  be  at  the  ba^is  of  all  systems 
oi  laxaiitiu.  are  eoii'  cnic<l.  they  would  as  a  rule  seem  to  have 
been  utterly  i*j:noretL  In  two  adjohiing  states,  for  instance^ 
with  roads  beloii^nnjr  to  one  company,  operative  in  both, 
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will  be  found  on  oue  side  of  the  line  a  system,  simple,  direct, 
eqaitable,  imposing  a  moderate  an(f  fixed  burden  from  which 
there  is  no  escape ;  while  on  the  other  side  of  the  line  will 

be  met  a  8vst( m  u  liirh  can  be  said  in  be  based  un  nuthiug 
mure  reliable  than  arbitrary  guess-work.  In  certain  states, 
the  railroads' are  apparently  looked  upon  as  a  species  of 
windfall,  from  which  everything  which  can  be  exacted  in 
the  way  of  taxation  is  so  much  pure  gain.  In  other  states 
they  escape  with  very  slight  and  sadly  disproportionate 
burdens.  The  franchise  tax,  the  gross  and  net  earnings 
tax,  the  personal  property  tax,  the  realty  tax,  are  all  met 
with  indiscriminately.  Applied  sometimes  by  local  boards, 
sometimes  by  lioanls  of  state  equal i/.alion,  Init  ,'11111081  in- 

• 

variably  in  utt^r  disregard  of  any  principle,  a  more  striking 
and  in  some  respects  discouraging  example  of  general  con- 
fusion as  regards  an  important  matter  of  fiscal  legislation, 
could  hardly  be  imagined."  I  cannot  help  expressing  my 
individual  preference  for  the  method  of  railroad  taxation 
recommended  by  this  Massachusetts  committee :  a  per- 
centage upon  gross  receipts,  the  state  to  take  to  herself  so 
much  of  the  amount  realized  as  is  deemed  right,  and  to 
divide  the  remainder  amonu  tin  municipalities  uf)on  the 
line,  according  to  tlie  number  of  miles  wiiliin  their  bound- 
aries ;  real  estate  not  part  of  the  plant  to  be  assessed 
locally ;  real  estate  forming  part  of  the  plant,  not. 

A  little  act,  ai>parently .  premonitory,  perhaps  tjxperi- 
meutai,  provides  tbat  "  whenever  any  wire  or  cable  used 
for  any  telegraph,  telephone,  electric  light  or  other  wire 
or  cable  for  electric  purposes,  is  or  shall  be  attached  to, 

or  does  or  sliall  extend  upon  or  over  any  building  or  land, 
no  lap.-^e  of  iiine  wlialsoever  shall  iai.>e  a  [>resumjiiiun  or 
justify  a  proscription  of  any  perpetual  right  to  such  attach- 
ment  or  extension." 
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New  Jersey  has  passed  another  act,  richly  worth  notice, 
but  of  no  great  length.  Improvident  or  unpaid  workmen 
have  been  tempted  to  sell  their  claims  for  wages,  sometimes 
tVL'U  ahead  of  their  hoing  eariu  f!  ;  and  shaij>er8  have  been 
greedy  to  buy  tlieni,  almost  always^  at  oppressive  discount 
This  practice  has  become  very  rife»  especially  among  em- 
ployes of  railroad  companies,  which  are  sometimes  unhap)>ily 
quite  irre^'iilar  in  their  payments.  To  protect  this  highly 
dt  rving  elass.  the  act  alluded  to  ha.s  beeome  a  law.  It 
dtjclares  that .  it  shall  not  be  lawful  for  any  person  to  pur- 
chase or  have  assigned  to  him  any  wages  due  or  to  become 
duo  for  any  price  less  than  their  amount,  except  upon  dis- 
euuiit  at  legal  interest ;  and  it  j)unishes  the  hKMch  of  the 
law,  on  cuaviction,  with  a  severe  fine.  This  act  tends  to 
save  the  workman  from  himself. 

An  a(*t  authorizing  one  member  of  a  dissolved  firm  to 
make  a  separate  com] promise  witlj  it,s  creditors,  witlioiit  the 
release  to  iiini  <liseliarging  his  co-partner,  seems  to  be  a 
noteworthy  change. 

There  is  a  statute  among  the  new  session  laws  of  this 
stale  entitled,  "An  act  to  regulate  the  holding  of  and  to 
j»revent  Ir.iii'l  in  tln^  |triiii.iry  elections  of  tliu  several  politi- 
cal parties  in  cities  oi  the  slate  of  New  Jersey."  It  provides 
that  oihcors  of  primary  elections  shall  take  an  oath  for 
faithful  performance  of  their  duties,  in  accordance  with  the 
laws  of  the  j^tate  and  of  the  United  States,  and  m  accord- 
ance with  the  rules  and  regulations  of  his  party;  anil  it 
maki's  di.sobedieiice  to  tlic^e  ruh^s.  the  rejection,  knowingly, 
of  the  vote  of  any  person  entitled  to  vote  under  these  rules, 
or  the  reception,  knowingly,  of  the  vote  of  any  person  not 
qunlilied.  and  any  wilful  fraud  in  the  election,  or  niis- 
denicanor,  punisiiuble  by  line  and  iniprisi»niiieiii. 

With  great  Uelercnce  to  the  honorable  the  JLegislature  of 
inv  native  state,  I  must  think  that  the}'  have  opened  a  new 
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field  for  legislation,*  and  passed  a  law  which  the  courts  will 

liaidlv  sustain.  To  send  a  liiaii  to  prisoji  fur  disolM'viiifr 
rules  which  certaiuly  have  not  the  force  of  law,  and  cauDOt 
have  it,  will  be  a  new  thing  indeed.  There  are  some 
entities  which  the  law  has  never  recognized,  and  which  it 
seems  impossible  that  they  ever  should  recognize,  and  one, 
if  not  tlie  eliief  of  them,  is  party.  If  this  act  sUuids,  why 
not  ninkv  it  a  legal  crime  to  break  the  rules  of  a  religious 
denomination,  or  of  the  Masonic  Order,  or  the  Order  of 
Odd  Fellows,  or  the  by-laws  of  any  corporation,  or  the  like? 
In  fact,  such  an  act  would  be  more  reasonable,  since  il  lliere 
be  anything  which  the  law,  as  such,  iguorcb,  or  concerning 
which  it  at  least  maintains  a  state  of  unconsciousness,  it  is 
the  political  parties  which  control  the  Republic. 

New  York,  as  we  have  seen,  interdicts  tol*  -  raph  and  other 
pules.  Ncu  Jersey,  by  a  special  act  subsequent  to  that 
already  noticn  d,  permits  the  use  of  higliways  for  them,  but 
requires  that  it  be  with  the  consent  of  owners  of  the  soil. 
In  the  same  act,  underground  wires  are  permitted,  without 
requiring!  tliat  consent.  The  owners  of  property  contiguous, 
by  New  Jersey  law,  own  to  the  middle  of  all  highways.  It 
would  seem  as  if  law  makers  had  been  slightly  oblivious  of 
individual  right. 

An  act  of  New  Jersev  authorizes  Citv  Councils  bv  ordi- 
nance  to  estalilish  tlic  (ir]>ih  and  nn/dc  ul  c(;ii>Uiu  Uuu  of 
foundation  walls,  in  order  to  tbe  protection  of  adjacent 
owners.  Again,  il  would  seem  risking  the  invading  private 
right,  for  must  not  every  case  differ  where  adjacenc\'  needs 
protection  ? 

The  statute  of  (be  United  States  foi-  I  lie  enforcement  of  the 
civil  rights  of  [people  of  color,  and  which,  in  certain  respects, 
was  declared  void  by  tlie  Supreme  Court  because  beyond  the 

*  I  leaiii  that  I'oniisylvania  li:is  a  sitnilar  law  .-ioiue  two  years  uKl.  I 
have  nut  hearil  that  it  ha«  been  enft»Rvil. 
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provision  of  the  Federal  Constitution^  has  been  substantially 
re[iroduced  in  New  Jersey,  which  has  enacted,  "  that  all  per- 
sons within  her  jnri-<lietion  Hhall  be  entitled  to  the  full  and 
equal  enjoyment  of  the  ucconiinuduiious,  adviuitage.s.  facili- 
ties, and  privileges  of  inns,  public  conveyances  on  land  or 
water,  theatres,  and  other  places  of  public  amusement ;  sub- 
ject only  to  the  conditions  and  limitations  established  by 
law,  and  ap}>licabk*  alike  to  eiti/.ens  of  every  race  and  color, 
regardless  of  any  previous  condition  of  servitude."  The 
example  thus  set  should  be  everywhere  followed — such  civil 
rights  de])end  not  upon  federal  but  state  authority.  It  may 
be  that  this  law  is  simply  declaratory;  hut  the  declaration 
is  good  policy. 

1  do  not  know  that  it  is  to  the  credit  of  New  Jersey.  1  do 
not  myself  think  that  it  is,  but  it  is  the  fact,  that  more 
**  noteworthy  '  new  laws  have  come  from  her  last  legislature 
than  from  any  one  of  her  sister  states.  It  dor-  not  in  my 
judgment,  aii'ord  an  argument,  either,  against  biennial  li^- 
islative  sessions. 

But  is  not  the  groan  of  Solomon,  ''of  Uie  making  of 
books  there  is  no  end,"  a  mistranslation?  Did  he  not 
reallv  sav  "of  the  makin*i  of  laws  there  is  no  end?"  Tlure 
is  one  recommendation  of  the  legislation  of  New  Jersey;  it 
covers  little  printed  space,  at  least  compared  with  former 
experience.  State  of  railroads  and  corporations  as  it  is,  its 
session  laws  of  isTo  made  a  book  of  1000  pages:  those  of 
li>74  uuuther  of  loOO;  of  1875  over  1000;  then  came  into 
operation  a  constitutional  amendment  providing  that the 
legi}«Iature  shall  pass  no  special  act  conferring  corporate 
powern,  but  shall  pass  general  laws  under  which  corpora* 
tinjis  may  he  organized,  and  corporate  powers  of  every 
nature  obtained,"  since  which  their  volumes  rarfly  rxceed 
300  pages.  But  a  more  valuable  effect  is  that  "lobbyism"  is 
greatly  <lin)iiushod,  and  so  is  corruption;  diminished,  I  say, 
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for  unfortunately,  it  is  not  dead.   Nor  as  long  as  human 

nature  remains  what  it  is,  can  we,  I  suppose,  look  for  its 
entire  extirpation.  , 

The  first  act  I  have  marked  as  noteworthy"  in  the  recent 

statutes  of  Pennsylvania,  is  identical  in  lanmi;im>  with  that 
noticed  from  New  Jersey,  luibidtling  hipse  ol'  liuiu  lo  rai.<e 
any  presumption  of  right  in  those  .who  .stretch  telegraph  or 
electric  wires  over  other  people's  land ;  indication  this,  that 
this  class  of  trespass  exists  everywhere.  Act  No,  16  has  at 
least  a  worthy  object.  It  is  entitled  "an  act  to  authorize  the 
creation,  and  to  provide  for  the  regulation  of  voluntary 
tribunals  to  adjust  disputes  between  employers  and  em-, 
ployed,  in  the  iron,  steel,  glass,  textile  fahrics,  and  coal 
trades."  Its  preamhle  tells  the  story.  It  reads  thus: — 
"Whricas.  diH'erences  arise  between  persons  engaged  iii  the 
iron,  steel,  glass,  textile  fabrics,  and  eoal  trades  in  this  state, 
and  strikes  and  lockK>uts  result  therefrom,  which  paralyze 
these  important  industries,  hring  great  loss  u|)on  hoth  em- 
plover  and  emplo}  t'd,  and  seem  to  tind  their  only  solution 
in  force,  which  does  not  aceord  with  the  teachings  of 
humanity  and  the  true  polii  \'  of  our  laws,  and  whereas 
voluntary  tribunals,  mutually  chosen,  with  equality  of  rep- 
resentation and  of  rights,  and  a  frank  discussion  therein,  by 
the  persons  interested,  of  the  business  (luestions  involved,  are 
the  plain  paths  to  mutual  concession  and  eessation  of  strife, 
and  the  choice  of  an  umpire  by  the  parties  themselves,  to 
whose  arbitrament  the  matters  in  dispute  arc  to  be  sub- 
mitted for  final  decision,  if  they  shall  fail  to  agree,  is  in 
aceord  with  (he  practice  and  ])ulie\  of  this  coniiiiunwealth." 
The  statute  then  goes  on  to  })rovide  with  the  greatest  cure 
for  the  constitution  of  such  tribunals,  and  for  their  pro- 
cedure.  The  Bar  is  excluded,  the  umpire  is  sovereign,  and 
the  court  enforces  his  judgment. 
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No  one  can  help  wishing  tliis  scheme  every  success.  It 
may  tend  to  mitigate,  if  it  cannot  be  expected  to  destroy, 
that  strife  between  labor  and  capital  which  is  looming  up 

a.s  the  groat  cloud  upon  our  future.  Our  country  presents 
to  view,  ou  the  one  si  do,  the  luu^t  colossiil  and  s|>eediiy 
acquired  wealth;  on  the  other,  but  too  often,  the  most 
hideous  and  sickening  poverty.  Cfipital  and  labor  should 
.  always  be  close  friends.  So  they  will  be,  in  pr  oportion  as 
thev  each  eschew  st  lli-lmess.  But,  alas!  caj»iuil  lorgets 
that  it  is  a  trustee;  and  labor  resorts  to  combination,  and 
throu^^h  it;  resolves  to  iiave  what  it  thinks  its  own.  What 
"Bistories  are  written  in  the  words  ''strikes  and  lock-outs"? 
.What  horror*!  may  not  be  prej)ared  for  a  future  not  so  very 
faraway?  Tin  Mnllir  Maguires  of  l*enusylvani;i  show  to 
what  ('ond)i nation  may  come.  The  excesses  there  are 
checked,  and  as  long  as  trade  is  reasonably  flourishing,  they 
seem  no  longer  po.ssible.  But  as  pMpulation,  and  especially 
foHMtrn  po]  nihil  lull,  increases,  and  tlir  masses  of  iirnorance 
in  our  great  cities,  and  in  mining  und  manuiacturing  dis- 
tricts, accumulate,  wliat  is  to  become  of  capital,  of  property 
in  every  and  any  form,  when  some  panic  prostrates  trade, 
and  starvation  fires  the  passions  of  the  legions  of  labor, 
educated  l»y  set-rot  socidii^  in  c( •iiiiiiunisni,  and  extenuate<l. 
if  110  mort'.  by  tlie  i)resence  everywhere  of  voluptuous 
luxury  ?  Oh,  for  the  stiitesman  to  appear  who  shall  solve 
the  enigma  presented  by  the  almost  natural  and  unavoida- 
ble hostilitv  Ixiwccn  these  two  irreat  forces,  capital  and  labor! 

An  net  (o  cntorr<'  the  ]>rovisi«ais  of  the  17th  Article  of  the 
Constitution,  relative  to  wilroads  and  canals,  interdicts  all 
undue  or  unrciisonable  discrimination  in  charges  or  fiacilities 
for  freight,  directs  that  charges  be  uniform,  and  enacts  that 
if  dire('toi<  or  employers  shall  be  directly  or  indireetly 
interested  in  railroad  Inisiness,  they  shall  be  guilty  of  a  mis- 
demeanor, and  punislied  by  fine  and  imprisonment. 


« 


I 


ADtMUM  OP  COBTLaMOT  PABKBK.  175 

Another  act  escheats  to  the  commonwealth  the  telegraph 

line?  and  projx'rty  of  tclej^rapli  vorporatiuus.  iL'^sociinions, 
and  Loiapaiiits,  wliidi  violate'  the  provisions  oftli.'  ("onsiitu- 
tion,  proliibiLiug  the  eonsulidatiou  ur  the  hoKiiii^  of  u  cou- 
tiolUng  interest  in  the  stock  or  bonds  of  a  compi  ting  line  of 
telegraph,  or  the  acquisition  by  purchase  or  otherwise  of  any 
other  competinj:  line  of  telegraph. 

These  aets,  and  tlie  ('on-tituti«tn  they  are  intended  to 
enforce,  tell  the  story  of  the  siiib  i»t  eori»)iaiiuus  in  the  state 
of  William  Penn,  and  show  that  a  8tru|^le  a^inst  the 
oppression  of  corporate  power  is  going  on.  An  act  of  a 
different  cast  thun  the  last,  which  ditect-s  an  escheat,  enables 
fillog  iiuUius.  l>orn  of  the  same  iii(»lher.  who  leave  neither 
mother  nor  i^tsue  capable  of  inheritiug,  ^urviviug,  to  take 
and  inhent  from  each  other  as  next  of  kin  and  heirs  in  fee 
wmple,  in  the  same  manner  as  children  bom  in  lawful 
wedlock. 

.AiKi'lif^r  art  fntladdinju  the  consolidation  of  coni|Kting 
corporations,  ixlers  to  pipe  lines,  escheating  theui  al.so,  in 
case  of  C(»i80lidation,  to  the  state. 

Another  act  (and  most  righteously)  prohibits  political 
parties,  committees,  or  menihei-s  thereof,  from  assessini;  njion 
or  demanding  froQi  public  officials  contributions  for  politi- 
cal purjioses. 

Another  take^  pau^ier  children  away  from  poor-houses,  and 
places  them  in  families  or  in  public  homesi. 
Another  re4)uiri's  all  convictrmade  goods  to  be  branded  as 

"convi.  t-rniHli  "  'I'liis,  1  sn]>i>ose.  as  a  means  of  lessening 
their  competition  witli  onlinary  manufactures. 

Another  enacts  that  in  case  of  entuilmeut,  expr(.^s  or  im- 
plied, any  claimant  under  the  tenant  in  tail,  by  conveyance 
in  fee  or  by  judii-ial  ■--aU-,  may  bar  the  entailment  as  fully  as 
the  t(>nanl  in  tail  could. 

These  are  all  the  public  actt>  of  note  in  a  book  ol  370  pages. 


Digitized  by  Google 


176 


AMSBICAK  BAB  ASSOCIATION. 


Delaware,  the  smallest  and  most  southern  of  the  middle 
states,  has  biennial  sessions  of  her  legislature,  and  this  year 
was  without  any. 

We  pause  for  a  moment  to  observe  anew,  how  the  hiws 
passed  wiiliiu  territf»rial  boundaries  photograph  tlie  state  of 
society  existing  there.  New  York  provides  mostly  lor  her 
great  cities,  and  her  enactments  tell  of  the  villainies  practiced 
there  upon  childhood,  and  of  the  myriads  of  children  edu- 
cated tor  the  practice  of  crime:  of  the  bruiality  an<l  violence 
with  dan*:erous  weapons  prevalent;  and  alas!  ol  a  lutal 
readiness  to  regard  most  crimes  as  offences  so  largely  against 
the  individual,  that  compromises  of  the  offence  are  to  be 
almoHt  assisted.  They  tell  of  embezzlement**  t!irou<rh  falsi- 
fication of  entries,  and  d(»strueiion  of  books,  and  oi  siiicvvJ 
writings  and  telegrams  in  other's  names,  leading  to  loss  of 
reputation,  position,  and  standing.  They  give  us  a  picture 
of  Wall  street  and  its  neighborhood,  with  its  forests  of  tele- 
poles,  ;md  its  spider  webs  of  telegraphic  wires. 
They  show  ihc  dangers  to  employes  and  to  travelers,  of 
railroad  travel.  They  reco^ize  the  gravity  of  the  com- 
plaint  prevalent  as  to  convict  labor,  while  yet  the  state  is 
not  ready  with  the  remedy.  New  Jersey,  home  of  railroads 
hevond  ahnost  any  other,  proiMirlionablv  to  teiiiLorial  ex- 
tcut,  a  state  too  in  nianuliactures  equally  eminent,  gives  up 
the  time  of  her  legislature  mainly  to  seeking  to  make  these 
railroads  [)ay  fairly  for  the  privileges  they  enjoy,  and  to 
comfortinir  and  protectin<T  operatives.  Pennsylvania,  spe- 
cially thi'  state  of  miners  and  manufacture,  provides  dili- 
gently against  strikes,  and  being  the  home  of  many  i>owerful 
cori)oratioiis,  contends  by  enactments  against  their  abuse 
of  power,  and  its  extension  by  the  fearful  plan  of  consoli- 
dation. 

It  seems  dcducihlc  from  the  tenor  of  legislation  thai  in 
tliose  n)iddle  states,  the  struggle  between  capital  and  labor 
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is  more  violent  than  in  the  eastern.  It  seems  as  if  society 
<;(  iKral1y  was  more  turbulent,  anil  its  working  classes  more 
dangerous. 

Pass  we  DOW  to  the  t^up  of  states  goo;;ni[>liirally  knourn 
as  southern— North  (^rolina,  Florida,  Alabama^  Ijouisiana, 

Arkitii-i;i<  Missouri,  Tt  nnc-s.-J(-o.  ami  Virginia,  inakf  no 

addiliftn  year  to  «'Uittitorv  law.  We  an'  contiiitMl  to  (lie 
uotice  of  Maryluiul,  \'irgiuia.  South  Caiuliua,  (Jcorgia, 
Texas,  Mississippi,  and  Kentucky. 

>fary]and,  in  a  volume  of  over  8<)0  fuiges,  shows  scarcely 
any  imblic  laws.  Out*  of  tlicin  i»roteet<^  morJiiagos of  chattds, 
by  inakiii(;  their  frauduK'nt  removal,  secretion,  or  dee^c- 
tiou,  LrimiiiaL 

Another  is  an  endeavor  to  prevent  misc^nation,  by  ^ 
mukiuf?  marriage  between  a  white  person  and  one  of  negro 
descent  to  the  third  ueiuration.  not  only  v<»i<l.  but  an 
infamous  crime,  punishable  by  the  penitentiary  for  ten 

years. 

Anotho*  makes  it  criminal  for  factory  owners  to  overcrowd 
their  works,  or  allow  them  to  be  troubled  with  noxious 
efRuvia.  Two  otlters  legalize  or  teiMl  h  L^ili/o  trade 
union'::,  and  combinations  in  contemplation  or  furtherance 
of  a  tni<le  dispute, 

A  statute  concerning;  wilU,  nM.'nacl8  old  provisions,  with 
changes  not  stiefially  noteworthy  out  of  the  state  itself. 
ThcTt'  i>i  a  c]au>^-'  worth  knuwititr,  whether  it  be  new  or  not, 
by  which  wills  niado  out  i>f  thf  state  by  a  citi/on  thoreof, 
arc  to  l)e  ailtiiiitt-<l  to  proUUc  in  the  statt-,  if  executed 
according  to  the  forms  of  the  place  where  miule.  or  whore 
the  maker  ref*ides. 


Virginia,  mother  ot  lVe>iili  ))ts,  an«l  so  chief  in  the 

Confederacy,  supplies  this  year  a  volume  of  sesjsion  laws  of 
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no  less  than  .S2i  pages,  containing  scarce  anything  but  acts 
of  a  priviito  naturt-.    She  is  hirgdy  a  farming  state,  ami  so 
slif  liaK (MUK'tcfl  tl)at  Itctwocn  th*-  l."»tli  of  .lune  and  the  I'lth 
of  .Inly,  aiiyoiR-  |arsonally  engageti  in  tiie  aitiv*'  <l>ity  of 
farming  shall  Ix-  cxcniiit  from  jury  S4'rvice.    She  owes  bi^nds 
witii  c'ou|Mtn!< — she,  or  sonic  of  her  municipalities,  or  both — 
ami  so  she  provirles  that  "  No  company  or  oorfwration,  vilher 
foreign  or  domestic,  shall  hereafter  l>e  chartered  or  incor- 
porated \inder  the  laws  of  this  coiunuMiwcalth,  either  by  the 
general  assembly  (»r  by  the  couils,  neither  shall  there  l»e 
passed  4»r  granted  any  renewal,  amendment,  or  extension  of 
any  charter  or  ad  of  incorporation   heretofore  granted, 
except  upon  ci>nditii)n  that  said  company  or  corporation 
shall  pay  all  taxes  and  deman<ls  due  the  state,  or  that  may 
hereafter  be  as.ses.sed  against  it.  in  lawful  money  of  the 
I'nited  States,  ami  not  in  coupons.''    She  is  not  yet  free  fnim 
Home  hatbils  of  olden  limes,  such,  for  instance,  as  that  of 
duelling:  and  so  in  one  act,  two-thirds  of  both  hou.ses  con- 
curriiij:.  tin'  disjibilitics  nf  ffirty-fonr  gentlemen  named,  in- 
currcil  under  clause  three  of  section  one  of  article  three  of 
the  cftnstilution  of  Virginia,  with  n'fcrenee  to  duelling,  were 
thereby  removkil.    She  has  awaked  to  the  necessity  of  public 
e»lucntiiiii.  and  lo  her  great  creilit,  be  it  saiil,  to  the  nwessity 
and  piopricly  <if  the  educnlion  of  the  colored  race, and  .so she 
has  enacted  that  the  [>residcnt  and  faculty  of  the  Virginia 
Normal  and  Collegiate  Institute,  shall  be  requireil  each  and 
every  year  lo«'ond)>»-l  a  normal  course  of  instruction  for  the 
beiielit  of  (he  colored  tca«'hers  in  the  public  schools*  of  the 
state.  «ir  "»f  tho>e  who  cX|M  ct  to  make  teaching  a  profession. 
These  are  all  the  pnlilic  acl>.  sav«' some  having  relation  to 
court  ]»raciicc  sind  like  technical  mattcr<.  which  this  book 
cohl!iiii>    There  is  a  set  of  joint  resolutions  which,  perhaps, 
are  '"nutewxrthy."  but  historicallv  and  tinancially.  rather 
tliiiii  Icgidly    They  a>-ert  the  "  IJidillclK-rger  Hill  "  as  a  .set- 
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tlement  of  their  state  debt,  which  is  a  "  finality/'  and  that 
any  expectation  that  any  settlement  of  the  debt  of  the  state 

\\\ion  any  other  basis  will  (n-er  be  made  or  tolerated  by  the 

people  of  \'irginia  is  abioiLitc'ly  illusory  and  hopeless;  and 

they  call  upon  all  creditors  of  the  state  to  come  forward  with 

promptness,  and  fund  their  bonds  and  claims  accordingly. 

« 

Soutli  Carolina  lias  passed  two  Imndred  and  tifty  acts  ana 
thirty-two  joint  resolutions,  but  few  justify  notice.  One 
statute  enacts  that  if  any  child  die  in  the  lifetime  of  a  father 
or  mother  leaving  issue,  any  legacy  of  personalty  or  devise 
of  realty  given  in  their  wills  shall  go  to  such  issue,  unless 
the  deceased  child  wa>  equally  ])ortioned  with  the  other 
children  by  the  fat! i or  or  mother  when  living.  Several  acts 
allow  the  question  of  ''license  or  no  license"  to  be  settled  by 
vote  of  municipalities.  Several  more  expressly  interdict 
licenses  in  j»articular  localities.  Botli  these  classes  of  teni- 
perauce  laws  may  surprise  some  who  hear  of  them,  consider- 
ing one's  ideas  in  regard  to  such  matters  in  the  locality.  An 
act  for  the  better  protection  of  contingent  remainders,  says 
that  no  estate  in  remainder,  whether  vested  or  contingent, 
shall  hi:  defeated  by  any  deed  of  feoffment  with  livery  of 
seizin.  Aautlier  regulates  how  a  joint  debtor  may  make  a 
separate  composition  with  his  creditor,  which  shall  discharge 
the  debtor  making  it,  and  him  only.  Another  settles  that 
on  all  assessments  of  dower  in  lands  of  which  the  husband 
died  iieized,  the  value  of  the  lands  at  the  time  of  the  death 
of  the  husband,  with  interest  from  the  accrual  of  the  right 
of  dower,  shall  be  taken  and  received  as  the  true  value  on 
which  to  assess  such  dower.  Another  declares  unlawful, 
contracts  for  the  sale  of  articles  for  future  dt  livurv,  unless 
the  contractor  is  then  the  owner,  or  ^om/  ^ide  inlends  actually 
to  deliver  at  the  specified  time  in  kind ;  and  the  burden  of 
proof  of  such  ownership  or  intent  lies  on  the  plaintiff;  and 
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aiiv  jHTson  who  pays  over  numey  wIrii  the  contraci  is  in 
violation  of  the  act.  may  recover  it  back  within  three  niontlia 
after.  The  legislative  session  of  8outh  Carolina  lasted  less 
than  a  month. 

Geor<^ia  has  enacted  tliat  "  ujK)n  the  death  of  a  liu.sband 
without  lineal  dex-endants,  the  wifeishissole  heir^anil  upon 
the  payment  of  his^  debts,  if  any,  may  take  possession  of  his 
estate  without  administration,  me  for,  and  recover  the  same." 
She  also  passes  an  act  4^xt<'iMlin^j!:  the  scope  of  a  })art  of  her 
(;odc,  so  a6  to  provide  iliat  employing  or  enticing,  persuadhig 
or  decoying  away  the  servant,  cropper,  or  £Eurm  laborer  of 
another,  shall  be  a  misdemeanor,  and  punished  criminally 
as  such.  There  is  history  in  this.  And  also  in  another 
short  act,  which  jiroliibils  excnrsion  trains  a.>  well  as  freight 
trains  on  Sunday — seiisilde  act>*  both  thesse.  The  one  pro- 
tects against  ignorance,  the  other  against  disorder  and  the 
desecration  of  tlie  day  of  rest ;  the  first,  however,  needs  great 
care,  or  it  may  be  tlie  organ  of  oppression  and  wrong. 

i  ()bviously.  it  is  for  the  relief  of  capital   against  lalx)r. 

^  Northern  statutes  almost  always -help  labor  against  capital. 

The  acts  of  Texas  were  passed  at  a  special  session  called 

for  specific  local  {>nrposes  named  in  ihe  (tovernor's  Proclama- 
tion.   They  present  no   uoloworthy    changes  whatever. 

Mi.<*sissippi  presents  a  bulky  volume  of  no  less  than  1,052 

]):ig<  s.  And  its  examination  shows  much  that  is  im- 
nece-^-ary.  For  in-tanci'.  and  ii  is  a  fact  which  is  certaiidy 
greatly  >m  pri-ing.  the  lujok  from  page  200  t-o  257  inclusive, 
is  occupied  with  s]>eeial  acts  on  the  subject  of  the  sale  of 
liquors;  local  prohibition  laws,  a  specimen  of  which  is 
tlic  t'ollnw  ill- ;  "lie  il  einuii'l.  that  hereafter  it  -hall  not  W 
lawful  lor  any  person  to  sell  or  give  away  for  any  purpose 
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whatever,  any  noxious,  spirituous,  or  malt  liquors,  or  any 
bitter;!  containing  aUoljol,  or  any  V)ranily  |k  rti  lies.  hmndy 
rhfrrii-s,  or  otluT  bramly  fruits,  or  any  otliiT  artic:*  ir  h'quor 
containing  alcoliol ;  n«  illHT  slmll  il  b«  lawful  for  any  porsou 
to  sell  or  give  away  any  othor  intoxicatiiig  liquor,  nor 
'to  treat'  any  person  to  any  intoxicating  article  or  liquor  in 
the  town  of  Shugtialah,  in  Nuxubce  County.  OT  within  fouT 
mill's  of  the  cor^M.rnto  limits  tlierLof ;  and  no  f»er?on  living 
williin  suid  liiuits  ot  four  miles  bliull  he  quuliticd  tu  petiliuu 
fn  license  to  retail  out  of  said  limits.  And  be  it  further 
enacted,  that  any  petaon  violating  this  act  shall  be  fined, 
upon  conviction  before  a  justicn^  of  the  p<*ace,  not  le$^  than 
$'2'.  or  hy  iniprisonnn-nt  not  It-ss  than  u  ti  or  more  than 
thirty  days,  or  by  both  .such  liuo  and  inii»ri!:ionnieut;  aud  in 
all  eases  the  jmsecutor  diall  bo  entitled  to  a  fee  of  five 
dollars,  to  be  taxed  and  collected  as  other  oosta.  And  be  it 
fuiihor  I'liacted  that  nothing  keruiii  contained  shall  bo  con- 
stnifd  to  prohibit  the  us«>  of  witu*  or  other  liquors  for 
sacnuueutal  or  culiuary  purpodia,  or  by  regular  [)rai  ti(;ing 
physiciana  in  cases  of  actual  sickness.  And  if  any  physician 
shall  prescribe  for  or  give  to  any  person  any  intoxicating 
liquor,  except  in  casi.s  ul  a<  tual  sickness  rising  in  his 
practice,  and  known  by  him  to  be  cases  n!"  n'  ti:a;  -j.  kiii-«, 
he  shall,  on  eonvietioii  as  ufort*j»aid,  be  punisiieil  a-s  pre^t  libed 
iu  the  second  section  of  this  act."  Another  act  says,  "Each 
and  every  device  or  subterfuge  which  the  jury  shall  demi  to 
have  himi  resorted  to  as  an  evasion  of  this  act«  shall  be 
puiiifhed  ii>  ii  vi'daiiiui  i>f  the  .sani<'." 

Two  or  tiuxe  ul  liie  ae(>s  cjili  for  eiectioiis  of  the  people  to 
determiuc  upon  prohibition ;  but  generally  they  are  of  thiii 
podttve  and  particular  nature.  There  are  sixty-five  of  them ; 
and  yet  it  apjx'ars  there  is  a  ;,'eneral  lie<  nse  law.  These  aro 
loful  I  \.  I  |itif.ti'-- :  how  miieli  of  the  territory  of  the  ^tate  they 
altogether  embrace,  would  requii-e  too  great  study  to  say. 
12 
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While  not  ablf  myst'lf,  iis  yet,  io  udupt  the  theory  of  prohibi- 
tion, I  cannot  but  think  that  the  griin  ejinu'Mtiicss  of  tlicse 
hni"s  shows  a  tt  nck-nry  of  jmblir  opinion  which  suggests  a 
liopefiil  future. 

An  act  to  [)rovido  for  the  regulation  of  freight  ami  pas- 
senger rates  on  railroads,  and  to  t-reiit*'  a  commission  to 
supervise  the  smii',  and  for  other  jHirpose.**,  is  a  valuable 
and  well-ilrawn  hiw."  Il.s  Hrst  section  lays  down  the  law 
thus:  '"The  track  of  every  railroad  in  this  state  is  a  public 
highway,  on  which  all  persons  have  «Mjual  rightsi  of  traus- 
poriation  for  pass4-ngers  and  freight  on  the  payment  of  ju.«t 
eouipensntion  to  tlie  owner  of  the  railroad  for  such  tranj«- 
porlation  ;  an<l  any  jHTson  or  cor| Miration  engage<l  in  traiis- 
jMirting  passengers  or  freight  on  any  raih-oad  in  this  state, 
who  shall  I'xaet,  receive,  or  demand  more  than  the  rate 
specilied  in  any  hill  of  ladling  issued  by  such  f»er.son  or 
cor[)onition.  or  who  for  his  or  itsatlvantage.  or  for  the  advan- 
tage of  any  conoteting  line,  or  Ibr  any  person  or  localitv, 
shall  make  any  discrimination  in  trans|H)rtation  against 
any  iii<lividiiiil,  locidity,  or  cor|x»ration,  shall  be  guilty  of 
extortion."  The  eoniinission  4'onstituted  are  to  revise  and 
.settle  charges,  and  generally  protect  the  public  against  rail- 
roads. There  are  ■^•veral  supplements  and  ai>|>enrlices,  and 
many  provi^^ions  are  highly  self-nmiineiidatory.  One  of 
the-e  provisions  'i>  tluil  it  -iiall  be  a  uiisilcmeanor  for  any 
Icfiislative,  e.veculive.  Jiulieial.  or  ministerial  officer  in  this 
state,  or  for  any  person  lioliiiui;  any  oHIce  or  place  of  honor, 
jirofit,  or  trust  under  the  law  of  ihi.-  stale,  to  trav»'l  u|xin 
any  niilroail  in  this  state  without  j>aying  abs«jlutcly.  an»l 
without  ;iny  guise,  triek.  >ul«ii  rfuge,  or  evasion  what.soever, 
the  sjiuie  lure  reijuired  of  passengens  generally;  and  it  shall 
likewise  be  a  nii-denieaiior  for  any  (tllieer  or  employe  of  any 
railroad  in  tlii»  ^late,  to  permit  any  »uc  h  otiiccr  or  person  to 
■  Tlii»  iu  t  i~  'sii'l  t»t  Ihivv  Inva  U>-U[  iuii'<>nstituti<>iuiL   l'20  h'vd.  Ucp.  2ro.> 
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travel  upon  any  railroad  in  this  state  without  paying  fare, 
as  herein  provided.  The  act  further  punishes  the  first 
offenifte  with  not  les.s  than  $25  fine;  the  second  with  not  less 

than  or  county  piol  not  les.s  than  ten  days,  or  lioth  ; 

the  third  with  not  less  than  .s.')UO  and  thirty  .lays.  This 
would  be  regarded  as  hard  lines  in  the  North.  New  Jersey 
requires  the  railroads  to  carry  its  officials  without  charge, 
attaining  thus  pretty  much  the  same  intent,  without  such 
unpleasant  pruhibiti(>ns. 

I  cannot  help  tl linking,  however,  that  the  abolishinLi  all 
passes,  except  for  their  own  officers  and  employes,  would  be 
a  right  thing  for  the  public,  as  well  as  a  good  thing  for  the 
roads.  Few  have  any  a  how  many  people  ride  free  Uf)on 
railroatis.  And  the  ditiiculty  with  raih  uad  corporutiuns  is, 
that  while  it  is  by  no  means  certain  tliat  a  "  complimentary  " 
pass  makes  a  friend,  its  refusal  is  pretty  sure  to  make  an 
enemy. 

There  is  a  little  aet  whirli  makes  it  eriniiiiMl  to  sell  toy 
pistols — worthy  of  all  commendation  and  of  adoption  else- 
where.  Another  forbids  the  exhibition  of  indecent  pictorial  j 
newspapers,  pictures,  or  casts.  — * 

There  are  no  less  than  sixtv-six  laws  for  the  relief  of  in- 
aividuals,  some  of  tliciii  ui  a  verv  ndiiiite  character.  The 
fashion  tliore  -inns  to  be,  not  to  repose  much  confidence  in 
municipalities,  but  to  have  the  legislature  do  everything — 
as,  for  ini^tance,  pay  for  a  dead  mule,  repay  wrongly  collected 
taxes,  refund  license  ivv<,  authorize  men  to  make  an<l  sell  a 
pulcut  medicine  invenlvii  by  their  father  for  curing  ulcers 
and  cancers,  exempt  bliuti  men  from  license  tax,  etc. 

There  is  a  line  of  acts  in  Missi^ssippi  for  th'e  erection  of 
levees,  whicli  seems  verv  noteworthv.  Tlie  svj?teni  is  to 
auiliurize  the  dcsioimtion  bv  the  (lovernor,  ui  cuiiiiiii.^-i' 'in  i  <, 
one  from  each  county  in  the  particular  delta,  or  otherwi.se 
inter&sted,  who  form  a  body  corporate,  whose  office  it  is  to 
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protect  tliis  designated  bet  of  counties  or  d(  Ita.  The  cor- 
poration is  authorized  to  take  land  for  the  levees,  by  con- 
demnation, if  need  be,  and  then  to  build,  rebuild,  strengthen, 
elevate,  and  maintain  the  described  levees,  witli  full  jxAvers 
to  do  what  is  best,  and  to  make  all  contracts  for  the  work 
and  retaliations  necessary.  They  have  power  to  issue  bonds 
of  the  board,  binding  the  ditstrict,  and  so  raise  funds.  To 
1  I  V  the^e  bonds,  a  tax  of  thirteen  mills  on  the  dollar  is  laid 
on  tlie  front  counties,  and  nine  mills  on  the  ])ro|>erty  in  the 
district  bidiind  them.  In  casu  of  default  to  pay,  the  like 
procedure  for  collections  is  authorized  as  in  case  of  other 
taxes,  even  to  sale  of  the  property ;  and  the  same  for  the 
maintenance  of  the  levee  after  its  erection. 

It  is  a  curii»us  fact  tliat  an  a<  t  verv  similar,  if  not  in 
principle  identical  u  ith  this,  providing  lor  tlie  drainage  of 
the  large  tracts  of  salt  meadow  lying  u|)on  the  waters  of 
the  sound  separating  New  Jersey  from  Staten  Island,  and 
upon  the  rivers  whose  confluenee  forms  the  body  of  water 
crossed  by  the  three  mile  bridge  of  the  Central  Haihuad  of 
New  Jersey,  has  been  lately  pronounced  by  the  Court  of 
Appeals  of  that  state  unconstitutional,  as  being  confiscation, 
and  not  asfie<?5!ment,  and  as  being  a  new  thing,  the  last  step 
in  tli«  advance  of  pnwvr.    And  yet  both  schemes 

have  their  exemplar  in  the  Mother  Country,  where  organized 
effort  to  keep  out  water  has  been  sanctioned  by  law,  and  its 
expense  assessed  upon  those  especially  benefited,  according 
to  a  measure  of  benelit  arranged.  Such  protection  from 
the  flood  i<  Tiot  as  necessary  on  Northern  waters  as  u|X)n 
Southern;  but  the  creation  of  a  new  Holland  out  of  useless 
meadows,  and  the  prevention  of  pestilential  malaria,  would 
seem  to  be  necessities  which  would  justify  anywhere  such  a 
scheme  of  drainage  as  a  public  benefit. 

Kentucky's  statutes  of  last  year  are  neither  numerous 
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nor  specially  "  noteworthy,"  I  was  struck  with  the  public 
confidence  apparently  reposed  in  her  Bar,  by  an  act  which 

says,  that  when  the  jiK lire  of  the  Jeflei-son  Cotii  t  uf  Cuiumun 
Pleas,  or  the  chaucellur  or  viee-ciiaiieellor  of  the  lx)uisville 
Chancery  Court  should  fail  to  attend,  it  shall  be  lawl'ul  for 
the  members  of  the  bar  in  attendance  on  such  court  to  elect 
a -special  judge  to  hold  such  court  for  the  occasion.  Not 
but  that  it  is  a  very  good  way,  however,  to  get  a  good 
judge. 

It  is  likewise  pleasant  to  see  how  strongly  the  idea  of 
public  education  has  taken  hold  of  the  popular  mind 

here,  as  in  all  tlie  Soutliern  st^ites.  and  iiow  their  sense  of 
justi(^e  and  of  charity  leads  them  to  provide  for  tin'  educa- 
tion of  the  colored  race,  and  the  care  of  such  of  them 
as,  through  blindness  or  other  infirmity,  make  claim  u[K>n 
compassion.  I  fail  to  see,  however,  the  need  of  one  act 
entillcii  "  x\n  act  to  provide  for  tla  liberty  of  conscience," 
which  enacts  tliat  persons  committed  to  state  j)risou  or  other 
penal  confinement  shall  be  allowed  spiritual  advice  and 
spiritual  ministration  from  any  recognized  clergyman  of 
the  denomination  or  chUrch  to  which  snch  persons  may 
belong  or  have  belonged.  A  good  man  who  wished  to  see 
a  j)risoner  could  hardly  be  denied.  But  one  would  think 
the  chaplain,  whatever  his  denomination,  might  do  his  duty 
without  infringing  liberty  of  conscience.  There  is  an  act 
which  rebukes  Northern  civilization  by  prohibiting  the  sale 
or  circulation  of  any  paper,  bock,  or  ])eriodical,  tlie  chief 
feature  or  characteristic  of  which  is  to  record  the  com- 
mission of  crimes,  to  display,  by  cuts  or  illustrations,  crimes 
committed,  the  actors,  pictures  of  criminals,  desperadoes, 
fugitive-  trum  ju.^tice.  and  cuts  or  illustrations  of  men  and 
women  in  improper  dress,  lewd  and  unbecoming  positions, 
or  men  and  women  inlluenced  by  liquors,  drugs,  or  stim- 
ulants. 
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Evidently  certain  journals  in  certain  large  cities  find  little 
&yor  in  brave  old  Kentucky.  There  is  an  act  illustrating  a 
comity  which  deserves  adoption  elsewhere,  providing,  that 
whore  there  ure  non-resident  ceMnis  (jiu  ini^t,  with  a  trustee 
also  non-resident,  and  no  trustee  in  Kentucky,  the  foreign 
trustee  may  come  there  and  collect  and  remove  trust  prop- 
erty. The  action  of  such  foreign  trustee,  however,  is  to  be 
authorized,  after  petition  filed,  by  a  eourt  of  chancery  in 
Kentucky. 

An  act  of  thirty-seven  pages  amends  and  reforms  the 
common  school  laws  of  the  Commonwealth,  and  with  rare 

sa^iiU'ity  and  ^ood  sense. 

Ano(h<'r  net  it  hukrs  tlie  North  a^ain,  by  jtrovidini:  f'>r 
the  dehvery  of  15il)les  an<l  'I'estanients  to  tlie  convicts  of  tlie 
penitentiary  and  the  inmates  of  the  penal  charitable  insti- 
tutions of  the  sUite.  And  another  makes  contracts  for  stock, 
bond<,  Linnn.  cotton,  or  other  produce  or  personalty,  on  time, 
where  eithrr  of  the  eontractoi's  liave  no  intention  or  pur- 
pow  of  making  actual  delivery  or  receiving  tlie  j)roj>oi'ty  in 
8pe<^ie,  gaming  contracts,  and  declares  them  void,  and  pun- 
ishis  the  contractors  criminal  1  v. 

Thus  ends  the  review  of  the  logii?lation  of  the  South, 
partial  and  incomplete  because  so  many  of  the  strongest 
states  have  had  no  legislative  sessions  since  our  last  meeting, 

hui  yet  sugjrestive  that  ureat  ehanue  for  the  better  is  going 
o]\  'Hivve  is  |>erceptihie  a  sinijtiicity  of  intention,  a  desire 
fur  tlie  iniprov(  nient  of  all  its  }>eople,  for  universal  educa- 
tion* and  for  the  supi>ort  of  wholi^ome  charities ;  a  hearty 
belief  in  Christian  morals  and  the  Christian  reliirion,  and 
a  lovt'  <'t"  all  ri^lit.  which  deserves  and  cannot  hut  elicit  a<l- 
niiralion  and  respect.  The  j>atrit»t.  the  lover  of  his  whole 
country,  cannot  examine  these  books  of  laws  without  greater 
assurance  of  a  happy  future. 
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Among  the  We^teni  states  there  has  }»oen  no  lawmaking 
'since  last  year  in  Illinois.  Indiiinii,  Michigan,  Minnesota, 

^Viviciiwiii,  N"<-vuil;\,  N\l)ra-ku.  ( '<ili»rinlit,  or  Or»'<ron.  Tlio 
laws  oi  (Jimt.  Iowa,  and  Kaii:^,  tbeittorv,  only  ret^uirt 
notice. 

Ohio  has  ii  si's^ioii  voIutiM- of  -I'o  ]ia<:i-s.  htit  it  <rontains 
very  little  not  local  in  l'-  .lin;  N  r  It  striki-.-  one  as 
strange  to  tind  uiuong  tlicx',  un  art  "  to  uiueud  an  act  tu 
jHwide  a  UoenM  on  trades,  bunnesa,  and  profesrions  carried 
on  in  cities  of  the  fir»*t  grade,"  cto.,  wliich  reads  thus: 
** Aatrolojjers,  fortune-idlers,  tiairvoyants,  |ialiiiist«Ts.  and 
iJot-rs,  shall  pay  a  li<in-t-  of  tluvf  liundicd  dollars  |nr 
atitiuin. '    The  samt.'  act  slrikts  fruiu  Ihu  orij:inal  the  word 

ni«diuD!)!«."  Thi.H  cliiss  of  "  busincsiit "  in  some  states  comes 
under  obtaining  money  by  folse  pretensn*,  and,  F  believe, 
is  made  in  aom^by  special  >tat\iti'  itself,  a  rriun-.  It  livrs. 
(o<t.  Ilium  ignoraiKf  mikI  silliiifs,-.  l.ii<'n^inj;  it  lt;t«  not 
fvi'ii  the  arj:uin«-iiis  in  it-  favor  whirh  arr  u.-<-()  hy  those 
who  udvocatf  the  lict^uso  of  pmstitution,  for  that  is  defended 
by  the  sufj^gcstion  that  the  vice  it  lives  by  »  universal  and 
irn-imssihle,  and  that  rf^^anl  for  the  health  of  the  eom- 
niiinity  ri<iuire.s  that  llio  folloH'vri  of  the  "businetw"  be 
uurler  ofKeial  tare. 

Ohio,  like  otiier  stales,  is  vexed  i,vith  the  qutwtion  of  con- 
tract labor  in  pcnitentiarii'i*.  With  New  Jer>oy,  she  has 
gone  beyond  New  York,  ami  has  enactcil  "thai  the  eontraet 
system  of  employin;:  eonviei-  shall  not  (  \ist  in  any  fpini 
ill  the  penitentiary,  hot  the  pri-oiu  rs  shall  he  eni]>lo\<'d  hy 
Uie  state,  uud  iu  sueli  Way  as  in  the  least  possible  manner 
interfere  «ith  or  aftcct  frco  labor,  and  the  managers  »hall 
use  every  effort  to  H0diS|MW«of  all  nui'diandi-e  as  t<iavi>id 
injurious  competition  M'ith  any  business  of  citi7;cu»  of  tJie 
state." 
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This  is  a  difficult  and,  considering  the  interests  involved, 
a  delicate  subject.  But  if  convicts  are  to  be  kept  con  lined 
and  yet  work,  they  must  be  employed  in  manufacture. 
The  products  of  their  toil  must  be  sold,  and  hence  com- 
petition with  outside  labor  would  seem  unavoidable.  The 
state  has  tlu'  alternative  either  herself  to  carry  on  trade,  or 
to  hire  out  the  services  of  these  victims  of  her  laws.  There 
are  grand  objections  to  either  course,  both  for  the  good  of 
the  convicts  and  of  the  people  at  large. 

I  observe  another  section  in  the  •*anie  act  certainlv  '*  note- 
worthy."  The  earnin^irn  of  prison^.!.-,  not  to  exre.  d  twenty 
per  cent.,  are  to  be  placed  to  their  credit  respeciively,  and 
the  funds  thus  accruing  shall  be  paid  to  the  prisoner  or  to 
his  family,  at  such  time  and  in  such  manner  as  the  man- 
agers  sliall  deem  best  ;  provided  that  at  least  a  ({ii;irter 
thereof  shall  be  kept  for  and  |)aid  to  himself  at  the  time 
of  his  release,  it  being  provided,  beside,  that  misconduct 
may  cancel  all  or  part  of  the  credit. 

"  It  shall  be  the  duty  of  said  board  of  managers.'*  says  this 
benevolent  act,  *'  to  maintain  such  control  over  all  |»ri^oners 
as  shall  prevent  them  from  coMimitting  crime,  but  secure 
their  self-support  and  accomplish  tlieir  reformation." 

All  praise  to  the  philanthropy  which  has  originated  such 
an  act,  and  to  the  state  which  has  adopted  it!  With  some 
(i«jui»t  and  fears  we  shall  hail  the  experiment,  and  wish  it 
all  sucess.  \\  o  Ik  Hcvc  that  the  worst  natures  respond  to 
kindness,  and  tliat  there  are  many  more  redeemable  by 
])roj>er  treatment  than  are  generally  supposed.  But  re- 
formed ctmvi.  t«i  are  few  and  far  I  x  I  ween — to  be  numbered, 
indeed,  among  the  heroes  of  mankind. 

Tlie  supposed  necessities  of  the  colored  race  have  doubt- 
less indueed  a  statute  which  enacts  that all  persons  within 
the  jurisdiction  of  tlie  state  shall  be  entitled  to  the  full  and 
CMpial  enjoy meiil  ul  the  accommodations,  advantages,  facili- 
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ties,  and  privileges  of  inns,  roBtaurants,  oating  •  houses,  , 

barhcr  -  ;^lioi>s,   j>ul>IiV-  coiiveyaiu-cts  on   liiud   nn«l   water,  ' 
tlir-atr*'!*  atul  all  other  plac<'fl  of  public  acforninodation  and 
amibiemeut."    The  public  foeliug  which  has  protluccxl  thin  , 
law  has  shown  itself  elsewheire^   In  New  Jetsey  a  s]ieCTal 
mamge  from  the  Governor  called  thc^attention  of  the 

Ix-gislaturo  to  the  fact  that  in  the  Dutch  scttliHl  county  of 
Bcr>i;cn,  the  managers  of  a  ceniotcry  hail  refused  to  let  a 
colored  man  ha  buried   there,  wlicreupon  both  {Hjlitical 
pArties  rivalled  each  other  in  their  alacrity  for  the  pass;ige 
of  II  law  requiring  tliat  "  this  place  of  public  acoommoda- 
tion,''  to  use  the  Ohio  phm^c,  should  not  be  tlie  exclusive 
ppij  K  "tx   of  the  other  race.    In  Ma.-<sichusetts,  a  special  j 
law  c<tuipels  life  insurance  compeuies  lo  insuiv  the  lives  of/ 
coloreil  peojde  on  the  same  terms  with  those  of  other  pvuple, 
apparently  forgetting  that  tables  of  longevity  might  makej 
the  risk  in  <»ne  cas«"  ditfcrent  from  that  in  thi>  other. 

It  may  be  ■loubted  whether  the  privrlcf^es  of  this  no 
longer  unfortuuate  race  will  not  be  more  increased  and 
enhanced  by  converting  publi<;  opinion  to  their  side,  tlian 
by  force  of  statutory  enactments.  The  day  is  near,  I  hope 
and  believe,  when  the  [jrejudices  uixler  which  they  have  for 
centuriea  labored,  will  all  be  dissipated  here  as  they  have 
in  othci'  huiili!>;  wlieu  all  will  feci  and  act  iu  aceurdaucej 
with  the  great  truth  adopted  and  preached  by  the  Apostle! 
to  the  gentiles:  that  God  has  made  of  one  blood  all  nations  j 
tliat  are  upon  the  earth.    iJut  the  advent  of  that  day  will* 
be  hastened  not  by  slatiitis.  but  by  the  self-improvoment 
uf  the  race  ilaelf,  now  no  evidently  going  oti ;  by  luunil'tsiit 
des«rt  on  the  one  side,  and  Christian  chsrify  on  the 
other. 

i  t  apiKiiiiting  a  state  inspector  of  the  sanitary  con- 
dition of  -lin].-  and  fai  tories.  is  another  illustration  of  tlio 
advanced  philanthropy  which  ef^euis  to  chai'acterisM*  Ohio, 
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whusi*  appropriation  bill  for  the  year  includes  about 
^740,000  for  public  charities. 

A  very  valuable  act  provides  for  the  renewal  of  records 

destroyeil  V»y  firo. 

There  is  an  act  ad<litional  to  that  noticed  on  the  subject 
of  [trison  discipline,  which  I  cannot  but  think  very  "  note- 
worthy." It  allows  itcntcnces  to  be  simply  to  the  penitentiary, 
leaving,'  the  manajrers  to  determine  its  duration,  within  the 

provided  niaxinunn  term,  evidently  having  reganl  lo  the 
prisoner's  behavior.  Of  this  a  daily  record  is  i^ept.  The 
convict  who  passes  the  entire  period  of  his  imprisonment 
without  violatibn  of  the  rules,  is  entitled  to  immediate 
restoration  to  citizenship:  lie  who.  not  iM-ini:  al>le  to  show 
such  a  record,  shall  at  the  end  ol  a  year  present  a  certiticate 
of  good  conduct,  si«ined  by  ten  or  more  reputable  citizens 
of  his  place  of  residence,  is  then  entitled  to  such  restoration; 
and  the  i»eriod  of  imprisonment  diminishes  to  the  well- 
behaved,  i\\v  davs  each  month  the  iirst  vi'ar,  seven  the 
second,  nine  the  third,  ti'ii  thereafter.  All  this  is  not  new, 
but  some  of  it  is ;  and  all  is  merciful  and  philanthropic  to 
a  degree. 

It  is  i)erhap-  true,  however,  that  un<ler  such  a  system 
many  a  poor  but  honest  wretch,  victim  ol"  disease  or  want, 
might  almost  pray  and  seek  the  comfort,  health,  and  merci- 
ful consideration  of  a  penitentiary  life.  It  is  possible,  we 
su])|K)se,  to  be  too  humanitarian.  Imprisonment  is  partly 
rcti-ii)ut ion,  ]»artly  the  prottn-tion  of  society  lhruUL:li  ilit 
prevention  of  crime.  A  peuiteuliary  should  not  be  or  her 
than  a  terror  to  evibdoers.  It  may  be  so  managed  as  that 
it  shall  lose  this  element,  and  be  little  more  than  an  enforced 
hojinliiijr-house.  And  yet  the  very  word  implit^  the  in* 
Hon  of  siilli  rini:,  if  it  does  not  that  this  intiiclion  sliall 
be  scvnc  ci)oni:h  to  [>ro(luce  penitence. 

I  shall  only  notice  further  an  act  amending  former  laws 
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as  to  the  rights  of  married  women,  proceeding  still  further 

ill  tlie  direction  adopted  l)y  statutes  elsewhere.  By  it  a 
husband  is  neither  to  It  liable  for  his  wife's  contract  before 
marriage,  or  ibr  her  tort  afterwards,  nor  uyton  any  contract 
by  her,  except  to  the  extent  of  any  sei)arate  property  of 
hers  which  he  has  acquired  by  ante-nuptial  contract  or 
otherwise.  And  tln'  wife  wlioni  }wr  lin-i»;iii(l  deserts,  or 
when  lie,  from  internperauce  or  olhcr  cause,  neglecUi  to 
provide  for  his  family,  may  make  contracts  in  her  own 
name  for  the  labor  of  her  minor  children,  and  sue  for  and 
collect  their  earnin-^  She  may  file  a  petition  in  the  county 
court  alleging  thi.>  desertion  or  ntglect,  and  uj>on  proof 
thercH)f  the  court  must  enter  jmlginent,  vesting  her  with 
tlie  rights,  privileges,  and  liabilities  of  a  head  of  the  family, 
as  to  the  care,  custody,  and  control  of  her  minor  children, 
and  with  jhe  powers  of  a  frmr  sole,  as  t«i  disposing  of  her 
real  property,  frrv  from  the  custody  of  her  husl)aud.  Verily 
Ohio  has  establislied  her^ielf  as  the  earthlv  Paradise  of 
deserted  or  neglected  married  women ! 

luua  has  |)assed  two  hundred  and  three  acts,  almost  all 
of  thein  witliout  interest  elsewhere.  A  little  act,  that  it 
shall  be  unlawful  and  punishable  with  thirty  days  county 
gaol  to  "  knowingly  sell,  present,  or  give  any  pistol,  revolver, 
or  toy  pistol  to  any  minor."  gocfj  rather  far  in  a  very  right 
dire*  tion.    \  man  is  a  minor  until  twenty-one. 

The  anti-liquor  laws  of  h>wa  seem  very  stringent.  Manu- 
facturing intoxicating  liquor  is  a  crime;  so  is  its  side.  The 
buildings  in  which  these  offences  are  perpetrated  are 
nuisances  and  to  be  abated.  t'omm<»n  carriers  of  li<jUors  to 
unlicwiised  lonsignets  *are  liable,  and  (lu  ir  agents  criminal. 
The  spirit  of  the  act  may  be  understood  from  its  last  section. 
"Every  person  who  shall,  directly  or  indirectly,  keep  or 
maintain  by  himself,  or  by  associating  or  combining  with 
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Others,  or  who  shall  in  any  maimer  aid,  assist,  or  abet  in 
keeping  or  maintaining  any  club-Foom  or  other  place  in 
which  intoxicating  liquor  is  received,  or  kept  for  the  purpose 

of  u8€,  gift,  barter,  or  sale,  or  for  distribntion  or  divi«ion 
amoiii]:  the  membt^rs  of  any  chib  or  asM>ciatii>ii.  bv  any 
means  whatever,  and  every  peraou  who  shall  use,  barter,  sell, 
or  give  away,  or  assist,  or  abet  another  in  bartering,  selling, 
or  giying  away  any  intoxicating  liquors,  so  received  or  kept, 
shall  l)e  deemed  guilty  of  a  hhmIl  iiu  aiK  >r,  and  upon  conyiction 
tlicrclor,  shall  be  [mnisln'd  by  a  line  of  not  less  than  ^lUU, 
■nor  more  than  $oOU,  or  by  im}>risonment  in  the  county  gaol 
not  less  than  thirty  days  nor  more  than  six  months." 

« 

M\  t.i^k  is  well-nigh  done.  1  congratulate  my  auduors. 
What  can  be  dryer  work,  even  to  lawyers,  than  tlie  recital  of 
statutory  law  ?  But  1  have  one  state  more  to  review — Kansas 
— ^aiid  yet  I  have  scarce  anything  to  say  of  her  either.   She  is 

one  of  thosf  hajipy  commonwealths  who  are  satisfied  with  a 
d<  )si'  of  new  law  onee  in  two  years.  In  all  sueh,  howeyer,  power 
is  given  to  the  governor  to  call  her  legislators  together,  and 

• 

the  tiny  pamphlet  of  **  session  law,''  with  which  1  have  beeu 
furnij^hed  from  that  state,  is  prefaced  with  a  proclamation  by 

wliieh  be  annouuees.  "  (hat  wlx  i  t  as,  tberc  areal)OUt  2.(K)0.()00 
liead  of  cattle,  valued  at  .S")(>,UUO,000,  and  sheep  valued  at 
$2,3OO,00i>»  that  constitute  a  large  and  valuable  part  of  the 
wealth  of  this  state,  and  whereas  a  very  contagious  and 
alarming  disease,  known  as  the  foot  and  mouth  disease,  has 
been  brought  into  tbe  state,  and  said  disease  is  declared  by 
com peteiit  and  reliable  yeterinary  surgeons,  whom  I  haye 
had  to  examine  it,  to  be  highly  contagious  and  incurable; 
and  whereas,  there  is  no  power  in  the  executive  or  other 
braiM-lies  of  tlic  state  to  ([uaraiiiine,  destroy,  stamp  out,  or 
prevrnt  tlic  spread  of  that  contagion;  and  whereas,  the  ex- 
ecutive has  been  requested  by  a  number  of  boards  of  county 
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commissioners,  and  by  large  and  respectable  public  meetings, 
letters,  telegrams,  and  personal  requests  to  convene  the  legis- 
lature in  f!pe<Mal  session,  so  that  it  may  pass  proper  laws  to 

eratliraif  ami  >taiiij>  out  the  disease;  now,  therefore,  I, 
Governor  of  the  fcJtate  of  Kansas,  as  on  account  of  the  extra- 
ordinary circumstances  affecting  the  livestock  interests  of 
the  state,  do  hereby  convene  the  le-^nslature." 

One  or  two  laws  not  relating  to  the  stanii)inj;  out  process 
were  crowded  in  and  passed,  but  tliey  were  not  "note- 
worthy." 

Federal  legislation  interesting  to  this  Association  has  been, 

during  the  j)ast  year,  very  incaiire.  Tsing  the  words  of  the 
distinguislied  member  of  tht  (.ieneral  Council  from  the  Dis- 
trict of  Columbia,  I  remark,  that  ''the  session  lasted  more 
than  seven  months,  and  its  records  show  the  passage  of  113 
public  acts,  44  public  resolutions,  and  70  private  acts." 

The  rest  of  the  legishition  at  thtj  late  session  is  occupied 
witli  matters  alfectiug  merely  the  ordinary  administration 
of  the  government,  changes  in  laws  of  purely  local  applica- 
tion, and  grants  of  one  kind  and  another  for  the  benefit  of 
private  individuals  and  eorjiorations,  and  ha-  no  special 
interest,  of  course,  for  tlic  H;ir  Association.  The  conclusion 
from  the  review  of  tlie  work  at  the  last  session  is  cither  that 
there  is  very  little  for  Congress  to  do  in  the  field  of  national 
legislation,  or  that  Congress  has  left  much  undone.  I  believe 
the  latter  conclusion  is  the  one  generally  accepted  by  the 
country. 

One  of  these  acts  relates  to  othcial  oaths.  It  repeals  the 
iron-clad  oath,  and  thus,  and  by  force  of  a  separate  section, 

admits  to  office  under  the  Uinted  States,  all  not  excluded 
by  the  Constitution,  except  those  who,  having  held  a  ioni- 
mission  in  the  army  or  navy  at  the  beginning  of  our  Civil 
War,  served  in  the  confederate  army,  navy,  or  civil  service. 
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Another  act  pnnishc:^  the  counterfeiting  or  fraudulent 

pa«<sinp:  within  t!io  United  States  of  notes,  bond-,  or  other 
beinirities  of  turt-ign  p>vornnjeij{s. 

Another  establishes  a  Bun  an  of  Aniuml  Industry, 
iiiff  to  extirpate  contagious  diseases  among  animaLs,  and 
j)revent  the  exportation  .of  diseasetl  cattle. 

Anotht»r,  |m  i  haps  most  ini|)ortant  of  all,  .«et*k.<,  by  remov- 
ing burden.^  on  the  Anic  rii  an  luerclmnt  marine,  and  by 
other  means,  to  encourage  the  American  foreign  carrying 
tra<le. 

Another  politic  and  philanthropic  act  establishes  a  Bureau 

(►f  Labor  Statistics,  under  tlu*  charge  of  a  t:ollillli.-^lulu  r. 
who  shall  eollect  information  npon  the  subject  of  labor,  its 
relation  to  ca[)ital,  tlic  hours  of  labor,  the  earnings  of  labor- 
inp  men  and  women,  and  the  means  of  promoting  their 
jj^iainial,  social,  intellectual,  an*!  mural  prosperity. 

Another  (  on>iituiCi>  a  Board  of  Navigation  in  the  Treasury 
Department.  It  is  an  act  evidently  designed,  with  the  one 
already  noticed,  to  renovate  the  American  merchant  marine. 

Another  act  \t*  in  aid  of  Indian  civilization,  and  authorizes 
the  expenditure  of  money  for  erectinii.  furnishing.  an»l  re- 
pairing school  buildings  for  the  further  instructing  and 
civilizing  Indian  children  dwelling  west  of  the  Missis^ppi. 

Noble  objects  have  all  these  laws.  Patriotism  and  philan- 
tln-Mfy  should  liail  fhein  cor<lially.  The  obliteration  of  the 
disabilities  made  iii<  t><>arv  bv  the  Civil  War,  ami  liie  e>»ii- 
donation  by  a  united  pt  (>i>le  of  ail  ollenses  against  the 
Union ;  the  restoration  of  our  merchant  marine,  so  far  as 
]K>ssible,  to  its  ancient  prosi)erity  and  usefulness;  the  profv- 
cution  of  tlie  ci vili/alion  of  the  Indiiin  tribes,  through  liie 
iu.-lructiun  in  the  art.s  of  life  of  their  elnldren — what  grainUr 
obji-ets  coid<l  Oaigrt'ss  seek  than  these,  having  in  view  the 
pea<e,  greatness,  antl  jjrosperity  of  the  country?  Three 
jirineipal  subjects  which,  to  my  mind,  at  this  day  call 
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Specially  for  patriotic  effort,  arc  the  restoration  of  brotherly 
love  between  North  and  South,  the  restoration  of  our 
slaughtered  commerce,  and  the  civilization  of  the  Indian 
tribes  and  their  a(lu[)tii>n  as  citizens  into  our  told.  Add  to 
these  two  more,  the  extinction,  through  wise  civil  reform  of 
the  vile  maxim  that  to  the  victors  belong  the  spoils,"  and 
the  solution  of  the  great  problem  how  to  make  friends  of 
capital  and  labor,  and  the  field  of  statesmanship  is  well  nigh 
covered.  Happy  the  day  which  would  see  us  all  united 
upon  these  grand  objects !  Woe  betide  our  beloved  land  if 
somehow  party  spirit,  communism,  and  inordinate  greed  of 
gold,  and  gold-bought  j)ower,  be  not  eradicated  or  perma 
nently  bridled. 

I  cannot  leave  this  review  of  legislation  without  calling 
attention  to  the  argument  it  presents  in  favor  of  only  bien- 
nial legislation.   Why  should  so  many  law  manufacturing 

shops  be  busy  three  months,  on  the  avej-age,  every  year,  to 
produce,  at  last,  ao  little  ?  Think  of  it,  thirty -eight  regular 
statute  manufacturers,  and  as  many  more  to  come  as  there 
are  territories  now  to  be  constructed,  busy  grinding  out  laws, 
whieli  override  common  law,  civil  law,  canon  law,  and  the 
decisiou.s  of  all  courts  upon  them,  or  either  of  them,  and 
with  how  much  appreciable  improvement  V  Think  of  the 
expense  of  all  this!  But  that  is  the  lowest  argument 
Think  of  the  fraud,  bribery,  and  corruption  which  festers 
in  and  around  legis];iiines  during  their  pruit'ss  of  g(\<tatit>ii, 
known  to  all  men,  sei  ii  hy  scarcely  any:  punished,  when, 
out  of  New  Jersey  ?  Think  of  the  agitation  caused  by  each 
session  in  the  public  mind,  its  effect  upon  business,  how  it 
cows  enterj»rise  and  checks  business  effort.  Tlnnk  of  the 
crudeness  generally  of  the  sclu  iiivr^  d«  viewed,  and  the  frc«pU'nt 
obscurity  and  illiteracy  of  the  language  adopted.  Think  of  the 
relief  felt  on  every  hand  when  the  nuisance  comes  to  an  end ! 
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Annual  si'ssions  may  ])robal)lv  be  necessary  for  (.'onirress. 
aii'i  po>>ibly  for  siicli  a  great  eonuaonwealtli  as  New  York. 
But  1  think  of  iio  other  state  in  the  Union  wliich  might  not, 
at  least,  try  the  experiment  already  adopted  by  so  many 
states. 

I  could  aliHOst  wish  that  this  had  been  the  session  vtar  in 
the  states  of  the  great  west — the  wtss^t  of  to-day — not  simply 
that  of  half  a  century  ago,  that  we  might  liave  seen  on  their 
statute  books  the  indications  such  books  always  give  of  the 
character  of  a  people,  their  sentiments,  their  proj^ress,  and 
their  future.  For  the  west,  the  greal^tau  s  beycnd  iho  •rreat 
riyer,  and  stretching  ovn  the  Kocky  Mountains  to  the 
,  Pacific  Ocean,  states,  which,  half  a  century  ago,  were  scarce 
more  than  a  wilderness,  populated  by  the  savage  and  wild 
animals,  upon  whose  capture  tliey  were  supported,  is  ihc 
type  and  picture  after  all  of  what  this  coumry  is  to  be. 
Grand  in  ita  extent,  its  rivers,  its  lakes,  and  its  mountains; 
grand  in  its  enterprises,  which  dwarf  all  precedent  audacity; 
grand  in  ite  fertility  and  its  a<;ricultural  productions :  ii:rand 
in  its  wealth,  whether  du«;  from  the  bowels  of  the  earth,  or 
expelled  by  the  blasting  of  its  rocks,  or  gathered  from  its 
numerous  flocks  and  herds,  or  from  the  wonderful  cultiva- 
tion  of  its  wonderful  farms ;  it  gives  promise  of  a  future  in 
which  humanity  may  attain  greater  and  more  admirable 
develoj»ment  than  el>ewhere  on  ihe  habitable  globe.  East- 
ern, Middle,  and  South,  yea,  the  states,  once  westrii]  now 
central,  lying  east  of  the  Mississippi,  are  belittled  by  the 
strides  of  the  west  beyond  the  river.  It  is  the  land  for  the 
fain'<t  and  spe<-diL'st  trial,  and  for  the  most  unprejudiced 
setllement  of  all  vexed  questions,  .social  or  poiitical.  No 
Puritanism  anchors  it  to  strict  and  defined  views.  No 
Quakerism,  as  in  the  land  of  Penn,  or  inheritance  of  Hol- 
land blood,  as  in  New  York,  or  commingling  of  these  and 
other  ct>n.<crvative  dementis,  a^s  in  New  Jersey;  or  long 
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hnbituAtion  to  the  ^titcm  of  stave  labor,  a»  in  tho  states 
below  Mason  uinl  Dixon line.  cinbarnttBOrin  anywi-r  ^ivo 
tono  or  color  fo  tlsrir  i<lt>as.  Tliov  arc  more  r<^>^mopolitan 
Uiuu  tukv  rtitgiuii  under  tbe  mn.  Thtiir  p^plc  is  made  up 
almoBt  of  every  nation  under  heavqn.  Their  laws  and  their 
social  life  ought  to  be  the  best,  for  they  have  all  the  post 
and  all  the  present  for  their  teachers.  Tr  they  aw  so  \vt»<e 
a-«  lo  ri-«o  above  nioro  ao«piisition  us  tlie  motive  of  i.i!  life, 
to  enforce  uiiiven^al  education,  to  eneouruge  in  their  midst 
institutions  for  the  spread  of  leamiim;  and  sdenoe,  to  adopt 
and  cheruth  the  freedom  which  comes  o(  the  open  Bible — 
which  is  founded  on  true  rili^rion,  which  reeo;,nu7.es  the 
Most  Hijih  as  (Ih  Motitin  h  of  all  nations,  and  ohedi*  rif «  to 
the  law  aj*  obtidience  to  Him  ;  if,  in  short,  they  build  ou  the 
foundation  of  oducatiw.  and  religion,  the  civilization  of  the 
great  west  will  be  the  erowning  triumph  of  mankind — and 
in  the  states  which  constitute  it  will  be  verified  and  fulfilled 
the  prophet^  so  familiar  to  us  all : 

"  Wertwsrd  th«  star  of  empire  talkem  ita  way; 

Tli<*  four  lirnt  win  :iln>ijfly  jkis-,  ! 
TJie  tiltb  aliall  uud  iLie  dnuuu  wah  (lit-  duy— 
Tirne'n  noblect  ollkpring  is  the  lut." 

May  1  Ih."  i)erniitted,  now  that  my  allotted  task  is  done, 
to  add  a  few  words^  which  .sctim  tu  me  called  for  by  the 
occasion. 

ToHlay  begins  the  ei;,dith  ywirof  this  Ass<xiation.  Its  con- 
ception was  eminently  liMiipy,  Its  |.<iputarity  is  exhibited 
by  it.s  yearly  increase  in  ;itt<>iH!;n»'f,  and  its  present  larf;e 
uumber  of  nu  mber?.  I5ut  has  it  attained  its  avowed  objects.! 
It  has  "  upheld  the  honor  of  the  profet»«ion  of  the  law."  It 
/((w  "encourajred  cordial  intercourse  among  the  members  of 
the  American  bar."  In  tlusi'  nspci  ts  I  claim  for  it  bii,dj 
distinction.  Tliesc  meetings  whicl)  bring  and  keep  so  many 
13 
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of  US  together,  coiuing  from  nil  portions  of  this  wide  Union, 
have  done  more  to  unify  the  Ameriean  bar  than  anvthiuii 
else  throughout  it.<  history,  and  yet  they  have  only  b^^n 
to  do  their  work.  Nor  is  the  benefit  thus  effected  easy  to  be 
exaggerated.  It  makes  us  realize  that  we  are  not  merely  of 
the  liar  ot  Ahissaehus<'tts,  of  New  York,  or  of  N*  u  Jersev,  of 
Louisiana,  or  JSouth  Carolina,  or  Texas, or  California — but  of 
the  Bar  of  America.  It  stimulates  our  curiosity  as  to  the 
peculiaritieft,  advantages,  or  defects  of  the  laws  of  common- 
wealths  outside  our  own.  It  tends  to  lead  us  to  forget  state 
divi^iuJlS,  and  to  love  the  whole  great  eountry. 

But  what  hav(?  we  done,  so  far,  to  "  advance  the  science  of 
jurisprudence  "  ?  What  to  "  promote  the  administration  of 
justice"?  What  to  ^promote  uniformity  of  legislation 
throughout  the  Union 

We  have  aiiempted  to  |>runiote  the  administration  of 
justice.  The  situation  of  the  docket  of  the  Supreme  Court 
of  the  United  States  is  a  shame  and  a  disgrace  to  juris- 
prudence. Appellants  wait  three  years  before  they  can  be 
lietird.  This  is  established  fact.  The  pace  of  the  court 
through  it^  list  is  measured  with  accuracy,  so  that  you  may 
learn  at  the  beginning  of  a  term  with  well-nigh  precise  cer- 
tainty on  what  day  your  cause  will  be  reached  and  called. 
Cases,  bv  the  time  thev  reach  that  tribunal,  are  largely 
winnowed  of  unncees-ary  matter.  Printed  briefs,  rather  say 
arguments,  are  in  the  handi^  of  the  Court  before  hearing. 
Counsel  are  economically  restricted  in  time.  The  Court  give 
four  hours  each  week-day  but  one  to  hearings.  Their  sessions 
bi'i:in  in  October.and  with  little  intermis-sion  conclude  in  Mav. 
While  they  last,  tliuir  labor  is  burdensome.  Perhaps  they 
might  increase  the  length  of  daily  session  and  the  length  of 
their  terms.  But  thin,  doubtless,  would  interfere  with  time 
for  in«-ubation.  and  mi'dit  not  reallv  benefit  the  suitors. 
Outside  relief  must  somehow  be  given.    Could  this  Associa- 
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tion  have  united  on  a  schmne,  it  would  lia  ve  had  great  weight. 
But,  unfortunately,  minds  hiTe  diHt'ivd.  Thai  variance  of 
opiuiou  was  ruprosented  in  (Jongrwss.  Hesides,  legislation 
even  upon  such  a  subject  is  embarrased  by  political  strife. 
Tbe  advantage  of  one  plan  diwnseed  in  this  i\;aeociation  was, 
that  it  orwitod  none»  iudu'-vs,  and,  tlierefore,  neither  party, 
as  sncli.  had  anymotiM  iit  oppofc  or  delay  it.  Thf  l:T' at 
practical  objection  to  tiic  nther  plan  is,  that  one  paity  or  tlio 
oth«r  will  always  be  in  the  way  of  its  passage,  because  it  will 
not  agree  that  its  opponent  should  supply  all  the  new  judges. 
And  as  for  arrangin^^  for  a  division,  that  would  be  contrary 
to  that  established  maxim  already  mftition«>d.  suj^M^rior  in 
political  force  to  Holy  Writ,  "  To  the  victors  belong  the  spoils!" 
So  the  only  effort  on  our  port  to  promote  the  administnitiaii 
of  justice  has  failed.   Wliat  other  effort  have  we  made? 

We  have  done  n^mething  tending  to  promote  "Uniformity 
of  legi-;;itii  ii  throughout  tlie  Union."  A  very  valuable 
paper  on  the  reeordinp  laws  of  the  rnited  States,  by  an 
eminent  lawyer,  judge,  and  author,  projected  changes  whidi 
commended  themselves  to  ev^  mind,  and  which  were  dnly 
discussed,  published,  and  there  was  tin  . ml  T  1«  lievc  that 
one  state  has  adopted  ait  art  n«  to  the  acknowledgment  of 
conveyances  which  was  approved  by  this  Association.  An 
able  report  has  been  made  on 'the  subject  of  marriage  aad 
divoToe,  and  the  necessity  of  uniform  laws  on  this  sut^ect 
If  anything  iurther  has  been  done,  or  any  change  of  any 
state  law  recently  be«'ti  mii']<-  in  ilii-  ino-i  imytortantdiiec* 
tion,  I  have  not  been  .so  tortunate  as  to  liear  of  it. 

We  have  done  something  too  to  advance  the  science  of 
jurisprudence.  That  is,  papers  have  been  read  here  at  our 
annual  meetings,  by  d»tiiq(uished  and  able  hiwyers,  dis< 
cussing  subjeets  of  gn  at  tT»oment,  and  tlms  luive  tended,  as 
dfx-s  every  thesis  upon  tlie  law,  to  accomplish  this  high  end* 
And,  yet,  comparatively,  has  much  been  done? 
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I  do  not  think  our  constitntion  is  at  faultj  uor  ite  machin- 
ery. Annually,  in  conformity  with  the  constitutioni  com- 
mittees are  appointed  for  the  year  ensuing — on  jurisprudence 
and  law  reform;  on  iu(li(  ial  adniinistratiuii  and  reniediul 
procvduro;  on  legal  education  and  admissions  to  the  bar; 
on  commercial  law;  on  international  law. 

What  has  b(.>en  done  by  these  committees?  How  many 
reports  have  been  made?  That  on  legal  education  and 
uUniissions  to  the  har  has  reported  ;  and  henehi  iai  elfeet  has 
followe<l  in  at  Imsi  one  sjtate.  The  agitation  of  that  subject, 
and  of  the  pTO|)er  education  for  the  bar,  has,  I  believe,  done 
much  good.  It  has  braced  up  the  ])raetice,  if  it  has  not 
improved  the  rules,  in  one  state  that  I  know  ol  at  least;  I 
have  hope  that  it  has  eljHiwhere. 

Hut  what  ahout  jurisprudence  and  law  reform?  What 
about  judicial  administration  and  remedial  procedure? 
What  about  commercial  law?  What  about  international 
law'> 

iVrliaps  there  is  defect  in  the  practicalness  of  otherwisitt 
well-devised  machinery.  It  must  be  difficult  to  report 
generally  upon  such  subjects.  Any  report  to  be  profitable 
must  select  some  one  topic  from  those  connected  with*  the 
large  subject  matter,  and  devote  attention  exclusively  to 
that.  Jt  has  occurred  to  me  to  suggest  an  addition  or  a 
change  in  the  present  plan  of  our  meetings.  It  is  the  same 
successfully  adopte<l  in  a  leading  religious  denomination  for 
a  meetinir  termed  its  con<jress.  I.t  i  the  executive  coniiiiittee 
iletermine  ujton  some  question  or  topic  connected,  we  will 
say,  witli  law  reform,  and  request  four  members,  whom  they 
shall  select,  to  prepare  and  conduct  a  discussion  of  it,  arrang- 
ing, if  possihlc,  that  tliere  shall  be  difference  in  the  views 
|>r<  iitrd.  Then,  let  the  subject,  after  they  are  through,  be 
ojM  ii  lo  (|i  ].  rr  ]-,y  speakers  limited  in  time. 

Besidei^  this  a<Ulition  to  the  interest  of  our  meetings,  let 
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'  the  efficiency  of  our  Association  be  enhanced  by  determining 
upon  some  one  or  two  amendments  to  the  law — say  upon 
the  subject  of  the  acknuwledginent  and  record  of  convey- 
ances, and  upon  that  of  marriage  and  divorce ;  as  to  which, 
^1  will  admit,  the  laws  of  the  states  should  be  uniform. 
And  then  let  a  committee  be  appointed  of  one  from  each 
state,  whose  duty  it  shall  be  to  bring  the  mea,sure  before  its 
legislature,  and,  if  possiUK',  .Nicure  its  adoi>tion.  The  mere 
motive  of  obtaining  uniformity  will  be  a  strong  argument 
with  every  legislature,  and,  by  prudent  action  on  the  part 
of  the  committeemen,  it  will  not  be  difficult  to  secure  the 
adoption  of  a  wisely  drawn  statute. 

*'yl?*.<?  longa,  vita  lircris^  Let  us  strive,  brethren  and 
friends,  to  make  these  delightful  convocations  something 
more  than  simple  occasions  of  cnjo^'ment.  Let  us  strive  to 
become  a  power — a  power  for  jsrood ;  a  power  which  shall  be 
recognized;  a  )»»\\or  to  tighteii  th<'  houfls  of  union — a  power 
which,  through  the  welding  together  of  the  strong  minds  and 
earnest  hearts  of  the  many  thousands  engaged  in  our  noble 
profession,  and  through  the  attainment,  by  our  means,  of  uni- 
form laws  governing  social  and  business  life,  shall  aid  the 
rail  and  the  telegrajjh  in  that  gluriou>  work,  the  fruition 
fully  of  that  which  is  our  national  motto ;  a  motto  adopted, 
I  musf  believe,  not  simply  as  descriptive,  nor  even  as  also 
]  rophetic,  but,  besides,  as  briefly  declaring  the  duty  of  every 
<  iiizen  in  reference  to  his  ^lak•  and  to  the  nation, — '  E  Fluri- 

bus  Ui\mr 
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AMElilCAN  INSTITUTIONS  AND  LAWS. 

Mr.  Ptmdent  and  GenUemm  of  ihe  AsioeiaHan : 

The  EMi'.  Ain:  a ssmknt  of  selecting  a  suitable  topic  for  the 
Annual  Addret^s  before  your  Association  must  have  been 
felt  by  all  who  have  previously  undertaken  it,  and  may 
easily  be  iinai:i lied  by  others.  Shall  it  be  a  technical  read- 
of  some  imitortant  statute?  a  discussion  ui'  some  con- 
troverted question  connected  with  the  law  or  its  adminis- 
tration? or  shall  it  be  more  general  in  its  scope  and 
purpose  ?  This  seems  to  be  settled  by  precedent,  for  I  find 
that  each  of  tlic  Addresses  previously  made  on  the  like 
occasion,  although  dire  tly  relating  to  our  prolVs^ion,  and 
imbued  and  tinctured  with  a  legal  fiavori  has  been  of  a 
general  or  quasi  popular  character. 

While  I  assent,  without  demur,  to  travel  in  the  accus- 
tomed path,  still  the  question  recurs, — What  general  topic 
shall  be  selected?  and  this,  Mr.  President  and  gentlemen, 
has  been  determined  almost  by  accident.  I  found  the  in- 
vitation which  brings  me  before  you  to-day  awaiting  my 
return  from  a  recent  first  visit  to  the  Pacific  <  'oast.  In  the 
long  journey,  some  old  noiiuii.'?  vvii<  iii(>ditic<l  ;  olhers  were 
confirmed;  and  ^ome  new  vistas  of  our  institutions  and 
laws,  here  and  there,  opened  before  me:  and  yielding  to 
the  vividnass  and  force  of  las>t  impressions,  I  resolved  to 
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accept  tlie  Invitation,  and  lo  address  you  upon  the  Genekal 
Ohakactkr  of  American  Institutions  and  Laws;  and 
to  offer  for  your  consideration  some  observations  upon  the 
present,  and  some  sfieculations  concerning;  the  future,  con- 
dition of  our  Jiirisj.ni<kuee,  It  cannot  hv  iijapj»i  *»jn  intc 
to  discuss  sucli  a  theme  before  members  of  the  iiar  gaUiL-red 
together  from  every  quarter,  and  a]mo8t  every  State  of  the 
Union. 

The  laws  of  every  enliglitened  nation  and  its  correspond- 
ing judicial  system,  ou^^ht  to  be,  and  to  a  great  extent 
nece.*isariiy  are,  adapted  to  the  traditions,  manners,  ^abits, 
and  sentiments  of  its  people,  to  its  physical  situation  and 
character,  to  its  political  and  economic  condition  and  cir- 
cumstances. It",  tor  ex;iiii|de,  we  should  lay  si^le  by  side 
the  existing  I'reuch  and  English  systems  of  law  and  juris- 
prudence, and  view  them  in  the  abstract  as  docirinaireSf  we 
wouhl  probably  have  little  hesitation  in  awarding  the  gen- 
eral superiority  to  the  latter.  Yet  nothing  of  a  sjx  culative 
nature  is  more  cerUin  than  that  it  would  be  difficult  to 
conceive  nf  a  greater  misfortune  to  each,  than  a  complete 
exchange  of  tlieir  systems  of  law  and  jurisprudence. 

I  low  far  our  system  of  law  is  wise  and  consonant  with 
our  in^tiiutions  ;  how  far  tlie  ircneral  laws  of  that  system  are 
adapted  to  the  genius  and  wani^j  and  to  the  industrial,  com- 
mercial and  social  life  of  the  people;  and  how  far  the 
sys^tem  itj^olf,  or  the  general  condition  of  the  laws,  admits  or 
requires  amendment  or  chan^,  are,  indeed,  complex  and 
dillinih.  l)ut,  nevdihele^s,  important,  and  it  may  be  useful, 
imjuii-ies. 

In  1878,  while  holding  a  term  of  court  at  Omaha,  I  was 
one  day  pleased  on  entering  the  Hotel  to  see  the  stately 

form  and  familiar  face  of  the  late  Mr.  Justice  rLiKFOKD. 
lie  was  aceumpanied  by  his  wiiu,  win)  wiih  an  atlectiouatc 
tidelity  t^i  well  known,  was,  throughout  his  public  career, 
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a«  iiis<'}»iirabU;  from  him  as  big  diadow',  ulwuys  going 
with  him  whoiicver  \iv  joiuiH'yt'd  as  a  jiisti<t'  in  eyre, 
or  M  ttk-d  down  to  thf  li»l>urs  of  a  term  in  Washinj^ton.  I 
txpru>.HjU  my  surprise  at  svciug  him  Utyoiul  the  Missouri 
River,  ranarking  that  I  had  never  before  heard  of  his  being 
«atof  the  orbit,  which  embraced  liis  rircuit  and  his  yearly 
jouriii'V  from  Porthind  to  \\'iishin;;lon  and  rotiirn.  He 
an.-«\vvre<l,  "Yes,  I  am  surprist^l  at  n»ys<'ir  fii  iIh^  t-oius*,'  of 
my  long  judiciul  service,  1  wasi  never  out  ot  wiait  you  caII 
uy  orbit  bat  onoc  or  twice,  and  then  not  far  or  long.  But 
thistipae,  I  yielded  to  the  persuasions  of  Mi^.  ('LiFHrnn  and 
tlu' cliililrcn,  and  I  hav»'  bwn  to  the  Pacific  Coa*;!  !im<!  am 
fir  r>u  my  return."  With  jmlicial  gravity  he  added — 
'■  1  wo  things  I  wish  to  say.  The  first  is  that  I  liavv  enjoyed 
even-  mile  of  the  route.  The  awond  that  I  reproadi  myself 
vith  having  been  so  long  a  judge  of  the  Supreme  Court 
without  an  adequate  conception  of  the  va>tncss  and  grandeur 
of  my  country."  rliief  .Tuslicc  M  ak^hai.i,.  according  ti>  the 
pleasant  remiui.-ietmce  reealkd  by  the  esteemed  and  deejdy 
lamented  Mr.  Potter,  in  his  address  before  this  Association 
at  its  fourth  meeting,  assumed  the  knowledge  which  yir. 
Justice  Clifford  eventually  acquired  by  exiHirience.* 


*"  In  th«  Him|>UiUty  of  MawhallV  day,  wlien  the  only  indulf^ce  wu 
s  bottle  of  Madeira  Id  bed  weather,  Ohief  Jnatke  Maiwham,  unmiM.  Hm 

wiii,  "Ktiisi'iiuiHy  swk  ont-  <>f  liis  u.swH  iuttw  to  Atep  to  the  windnw  uikI  wi* 
how  the  weather  waa,  aiul  when  the  judge  was  coin|)elled  to  re)ion  that 
the  sky  waa  cImidleM  and  the  mn  xhininv  bristlilly,  M.mwiiai.i. 
woiiU  |>r<)iii(iin>v  lliis  jinlu'iiifiil  :  — 'Well,  our  jurivli.  ti'«ii  it^  »'\li'ti»iM' 
that  I  am  Mire  U  must  tn^  miiiiiiK  witbiu  it  t^ucwlierc  t<:i-day,  and  I 
tblnk  nn  the  whole,  wo  wD)  have  onr  bottle  of  Madeinu"' 

Ail'lre--^  >'f  Ntr,  ("larksMti  N.  l'..lti  r,  imlilislicl  in  l{<  |»>rt  of  the 
Fourth  Annual  Miwliui;  uf  llit>  .^uicriiitii  liar  AHmHiatiuii,  p.  Itto.j 
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/    Mr.  Pkesident:    Every  nation  must  stand  lor,  embody 
'  and  represent  some  adequate,  underlying  principle  which 
'   permeates,  vitalizes^  and  binds  it  together.    True,  all 
soviTcitjnty  must  be  fouudeil  on  territory,  since  without 
ton i lory  it      inij.ossible  to  conceive  ot"  national  existence. 
I     But  real  natioiiui  grandeur  and  national  exaltation  are  not 
measured  by  territorial  area,  but  are  determined  by  the 
moral  and  intellectual  character,  aspirations,  ideas,  aims 
•    .  and  purposes  of  its  people. 

'  j      Our  system  of  Government,  State  and  National,  em- 

I  bodies  and  rosi'^  upon  the  fundamental  proposition  of  the 
,  j    absolute  and  esM'Utial  civil  and  political  equality  of  alL  iki_ 

j  citizens,  whose  collective  will,  expn  <<ed  by  majorities,  is  the 
1  ^  rightful  and  only  source  of  all  political  power,  and  the  only 
V  ^  suf)reine  maje  sty  on  earth./  By  this  principle,  we  must  stand 

'  or  fall.    In  adopting  it,  we  reversed  the  accepted  doctrines  of 

I   tlic  old  world,  England  included ;  which  doctrines  were  "tliat 

*  all  popular  and  constitutional  rights,  all  useful  and  necessary 
/  changes  in  legislation  and  administration,  can  only  emanate 

*  from  the  free  will  and  concession  of  the  monarch  or  insti- 
tute<l  <;overiiiii<  nt."  Yuu  will  recall  the  discussion  of  this 
subject  by  Mi".  Wkbstku  in  the  velobraXje^ Hui^emujin  corres- 
pondence. The  political  doctrine  he  asserted,  so  familiar  to 
u?,  as  well  as  the  elevated  style  and  the  sustained  dignity, 
force  and  of  this  rcinai kalde  state  paper,  combine<l  to 
fix  U|>ou  it  the  attention  of  the  euntemporary  world.  Is  lins 
fundamental  principle  sound?  As  applied  to  our  Govern- 
ment, it  has  now  .stood  the  test  of  a  century,  overcoming  our 
fears,  strengthening  and  establishing  our  faith.  I  do  not 
purpMsc  to  discuss  its  soundness.  The  stage  of  discussion 
cndi'd  with  m  more  tlnui  a  century  ago.  W  e  then  adopted  it. 
We  staked  everything  upon  it;  our^  Institutions  to-day  have 
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no  other  foimdation,  and  by  it, "  wq  must  sitik  or  swim,  live 

or  Hr.  >nrvive  or  perish."  Wo  beliove  ami  maintain,  inclfod, 
that  i»ufh  a  <"Iiu  (-rnmi  !it  n  -t-  iijxm  the  broadest,  doepo^t  and 
most  secure  of  all  po<*.«ibk'  toundntious, since  it  rests  npuu  ilie 
coOBent  and  interest  of  oS;  in  a  word  upon  the  Mveroi^ity 
<^9Miety  at  large,  vhich  poaMeses  al)  the  powm  neeeaaaiy 
to  preeeo"*.-  and  proinoto  the  gencnil  wtdfaro  and  f'afoty, — 
"powers  which,"  even  Black.stoxe  admits,  "  n»>  clirnHtt',  no 
time,  no  c-ouslitutiou,  uo  coatract,  can  ever  destroy  or 
dininbh." 

It  would  seem  to  result  from  this  that  our  aelf-goversied 
Nation  ia  fitted  io  live,  that  it  ou^ht  to  live,  and  that  it  will 
live  so  long  as  it  proni  if*  -  Iho  interest,  protects  the  ri^lits 
an<l  liberties,  and  secures  the  jjenwral  welfare  and  ]iap])iness 
of  its  people. 

Let  rs  iusk,  if  we  m  w.  to  AOEQr.vTE  cuNf  ft'tions. 
We  have  already  a  population  exceeding  oO,0(JO,OUO, — a 
zromber  greater  than  all  the  other  peoples  who  ep^ak  the 
Bb^isb  language,— inhabiting  dSlStates  and  9  Territories^ 

teaching  in  unbroken  continuity  from  Ocean  to  Ocean,  and 
firomthe  I^kes  to  thetJulf.  Rehold  the  map  of  our  country. 
How  fortunate  that  thi-  gn;at  mountain  ranges  and  the 
intervening  rivers  run  from  north  to  south, — nature's  eternal 
ligaments.  If  the  Rocky  Mountains  or  the  Mississippi 
river  had  been  ct)-incident  with  what  was  c  iv  uli'li*  known 
Ma«on  jind  Dixon's  line,  the  Viiii  'ii  i  r  i'i  iUly  had  not 
come  out  of  the  Civil  War  undivided.  Consider  not  only 
its  territorial  extent,  but  the  variety  of  climate,  soil,  produc- 
tions and  resources.  Territory  suited  to  the  most  varied 
agricttltare;  vast  plains  adapted  to  grazing;  coal  and  iron 
lying  side  by  siile :  long  .-tretchis  of  mountain  ranges  rich 
with  deposits  of  the  precious  metaW.   if  we  apply  to  the 
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fuhiix'.  the  law  of  our  past  growtli  (and  why  Jiiay  wu  not  .') 
tliere  are  thuse  j)reseiit  who  will  live  to  see  our  country  with 
a  population  of  100,000,000  of  people. 

SuALL  WE,  THE  LAWYERS  OF  AMERICA,  be  insensible  to 
the  responsibilities  growing  ont  of  our  two-fold  k  hition-  and 
duties, — dutiiiii  as  citizens  towards  our  country,  and  duties 
as  lawyers  towards  its  laws  and  jurisprudence. 

I  offer  no  apology  for  this  line  of  remark,  since  it  is*iin- 
possible  ))roperly  to  estimate  the  merits  and  value  of  any 
system  ul  laws,  dis^tn  iaifd  from  the  iiistiliuions  out  of  wliieh 
those  laws  spring  and  to  which  thoy  iviate,  and  since  also 
it  ought  never  to  be  forgotten  that  our  primary  and  funda- 
mental relation  is  that  of  citizens.  Wo  were  citizens  before 
we  were  lawyers:  the  lawyer  does  not  merge  the  citizen  li 
is  not  uncommon  to  hear  it  said  that  althougii  we  have  not 
as  yet  gone  to  i>ieces,  we  are  liable  to  do  so:  at  any  rate,  the 
practical  workings  of  our  institutions  are  unsatisfactory, 
and  they  have  failed  of  real  success.  There  will  be  found  in 
almost  every  considcrabK  city  <if  Europe  an  Ameiuan 
Colony,  whore  it  is  rather  the  prevailing  tone,  especially 
among  those  without  social  distinction  at  home,  to  talk  in 
this  deprecator}'  strain,  and  to  award  to  other  governments 
an<l  institutions  a  superiority  to  their  own.  As  more  than 
any  other  class,  the  lawyers  of  a  century  ago  shaped  and 
moulded  our  institutions,*  it  i-  <  specially  the  duty  of  the 
lawyers  of  to-day,  to  show,  in  their  lives  and  conversation, 
that  the}'  a[)preciate  at  their  undiminished  value  the  free  and 


*  In  one  <»r  the  greatest  of  all  hi.s  8peec'h< "For  Conciliation  with 
AriMTica,"  March  22,  177«^).  Bcrki:  oltHs  rvos  of  the  American  Colonieti, 
" tin  ,ni>nir>/,  />' if  nips,  in  the  worlds  U  the  law  fin  gen^rnl  a  nl>nb/.  The 
j)t. 'rcv-^ioii  itx  If  is  ntinicroiis  and  poworfiil  and  in  most  provincw  it 
tnkcH  the  k'sul.  Tin'  v''t"it»'''  niinibor  of  the  deputicft  Bent  t<»  Congress 
went  hiwvors.  1  Jniurthat  thi'v  have  sold  nearly  as  many  of  lila<kst<<ne*8 
CommfuUirifs  [tlicn  nn^eutly  publisihedj  in  America  as  in  England." 
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popular  instittttioDs  of  their  country,  and  to  acknowledge 
tliat  howsoever  much  we  owe  to  Law,  we  owe  more  to 

LinKUTY. 

Our  instituliuii!;  fuikil  of  success  I  I  deny  it.  A  tliousaiid 
time^,  I  dony  it!  tn  the  name  of  evcfy  man,  who,  like 
myself;  hiu*  como  through  thp  torrihle  ordeal  of  poveily,  and 
knoun  wiuit  it  — in  ftu-  tinm-  nf  tlio  ?!t(iiumli<*rc<l  and  nn- 
b(.>rn  tliousand'  ol  mnn*i<ius  youJh,  w  iio  must  yet  walk  bare- 
foot utioii  the  heated  ploughshares  ol'  this  ordeal,  I  deny  it; 
for  the  Genius  of  our  Institutions  will  attend  them,  unseen, 
throuiihoiit  the  lit  rv  trial,  and  give  them  a  safe  deliverance. 
WhiU.  let  iiic  usk.  is  llie  i-auso  of  our  unexampled  trrowth, 
our  matchless  prospects?  Not  alone,  or  chieHy,  a  favored 
diiuuic  and  a  fertile  soil,  but  tlic  magnetic  force  and  mar- 
vellous power  of  our  free  institutions,  whose  chief  glmy  is^ 
that  every  man  is  equal  before  the  law,  whose  priceless 
benefaction  is,  that  every  man  has  equal  opportunities. 


It  is,  Mr.  President,  witli  the  laws  and  thk  i.koai,  insti- 
Ti  TlONs  of  such  a  nation — founded  upon  ili'  ~  ivereit:nty  of 
the  public  will — with  the  chenshe<l  tra  lniHUs  and  rich 
heritage  of  it^*  past  history  and  achiovcmeuts — with  \U) 
present  greatness  apd  grandeur — ^with  the  bright  visions  of 
the  futuro  which  it  opens  to  our  view,  and  which  expanding 
inimitably  as  we  gaze  swell  our  hopes  and  exalt  our  ]  .ri.1c: — 
ft  homo^^rtT  oils  people,  widely  distributed  ovtT  a  territory  uf 
uioreiiiaii  iiu]>erjal  extent,  with  u  coiuniou  lanj^uagc,  with 
common  interests,  with  common  aspirations  and  hof»cs: — it 
is  tho  laws  and  legal  institutions  of  such  a  country,  that  are 
placed  under  the  imtncdialc  guardianship  of  the  IJar  of 
America,  and  in  no  small  dc^inn'  of  this  Association,  which 
iis  National  iu  its?  men>bership  and  objects. 
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TiiK  LAWYER;?  OF  Amerk  a  (jiujht  e.*ipc<'kdly  to  remtihUt' 
tftai  the  dreiigik  of  the  nation  largely  depends  upon  ?7^*  lawfi  and 
the  manner  in  which  they  are  adminietered.  Are  the  laws 
just  and  are  thev  justly  administered?  The  inquiry  must 
be  answeml  bv  the  divine  test  :  "  Bv  their  fruits,  ve  shall 
know  tliLiii.  l)o  men  gatlier  grape.-^  ul  ihorns,  or  figs  of 
thistles  ?"  Justice  is  the  fruit  of  good  laws,  well  executed; 
and  "Justice/'  says  Sir  James  Mackintosh,  in  his  famous 
lectures  delivered  in  Lincoln*s  Inn  Hall,  *'  is  the  permanent 
interest  of  all  men  and  ui  all  tonuiiunwuahhs/'  Conscious 
of  its  general  truth,  we  give  a  ready  assent  to  this  sentiment, 
without  often  pausing  to  inquire  why  it  is  that  Justice  is 
of  such  commanding  and  supreme  importance  to  the  nation 
as  well  as  the  individual.  Tt  is  the  justice  of  good  laws, 
well  cnloreed,  that  restrains  and  punishes  the  criminal; 
that  erei  ts  the  only  effectual  barrier  against  the  uncurbed 
and  multitudinous  passions  of  men  as  they  come  surging 
on  with  the  power  of  the  Ocean,  and  proclaims  "Thus  far 
and  no  farilRi  ;  '  iliat  protects  with  absolute  impartiality 
every  right  recognized  by  the  law,  whether  in  favor  of 
natural  persons  or  corporate,  of  the  weak  or  the  strong, 
against  any  who  menaces  or  invades  it ;  that  stands  as  the 
impersonation  of  the  highest  attribute  of  God,  not  passively 
with  her  scales  in  e(piipoise,  but  with  llaming  sword,  to 
guard  tin  injuicd  and  the  innocent,  and  to  strike  down 
the  high-handed  or  the  fraudulent  wrong-^jloer. 

The  most  satisfactory  ideal  I  have  ever  been  able  to  form 
of  Justice  is  embodied  in  the  picture  of  a  Judge  courageous 
enough  to  give  the  Devil  his  due,"  whether  he  be  in  the 
right  or  in  the  wrong. 

It  is  to  j>rotect  public  and  private  rights  that  courts, 
with  their  judges  and  officers,  their  jurisdiction  and  ma- 
chinery, are  c-tablished  and  maintainevl.  Their  usual 
function,  their  must  obvious  use,  is  to  decide  civil  and 
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criiniiiul  <iiUH's.  But  tliis  is  far  from  (lie  Inoa^<UIv  of  their 
usofulrH-!<s.  W'v  ria<lily  sto  liow  iiii|»orlaiil  th«'  atlininis- 
truliou  of  JuMticti  in  tu  ibc  iudividual,  but  why  i^s  it  no 
important  to  the  Nation  ?  What,  however,  let  it  be  asked, 
wthe  Nation  but  the  aggregate  of  individual  citiseas?  In 
our  tinu'^,  ivrtainly  in  <nir  loiiiitrv,  no  ri<)v<Tnnioiit  18 
Hiuro  that  <lo*  s  imt  rest  upon  tin-  intm-^^t  aixl  afl'ection  of 
the  guvcrucJ.  Ordinarily,  wht  ii  liiiugs  ai'f  moving  on  in 
the  even,  accustomed  tenor  of  their  way,  we  lose  sight  of 
th«  vital  dependence  National  Life  upon  National  Justice. 
But  let  the  safety  of  the  Nation  lx>  threatcneil  from  within 
or  without,  in  thi-  |>rfs«M!->'  t\nA  Mri'v>j  uf  -uch  an  oxigmcy, 
wIik  Ii  amit?*  suoacr  or  iait-r  to  all  nut  ions,  ihen  i.s  iuiilautly 
perceived  and  felt  the  vital  relation  between  the  National 
Justice  and  the  National  Existence.  If  all  titfer«ate  in  the 
Hiat^e,  t\)iK<f  of  lalxjr  and  tlioso  of  lapital,  wliich  aro  alway.s 
ilo.^ely  allied  anTl  rarely  anta^oni-iic  except  as  (lie  rt-sult 
of  laws  wlikL  uperalti  uiiju.-'tly  upon  the  out  or  thu  other; 
if  all  penont  within  the  State,  regardless  of  birth,  race, 
rel^oD,  or  condition,  feel  that  the  State  is  the  highest 

einl>o<liinent  of  praeti<  al  U'liefieenee,  and  surely  to  bo  relied 
on  to  do  equal  and  exa-t  ju-ti  t  to  all  men  and  all  in- 
ttire^Ui,  then  iu  tho  moment  ot  |ieril  all  persons  rise  and 
rally,  dilated  and  transfigured  by  a  sablime  and  irresistible 
patriotism,  bringing  as  free-will  offerings  their  treasure  and 
live^^  to  defen<l  and  preserve  laws  and  institutions  which 
they  have  found  to  be  so  dear.  TIicd  f  «p<H-i)il1v  it  is  that 
the  strength  of  popular  intttitutions,  such  as  ours,  is  revealed 
and  demonstrated. 

If  tbbss  orsbrvatioks  be  well  FouKDRn,can  tlie  lawyer, 
statesman  or  citizen  conceive  any  inquiry  more  important 
than  an  oxanii?)rif <'>n  intu  the  ehuraeter  and  condition  of 
the  laws  and  jurispnniunee  »\'  his  eountry  ? 

I  THEREFOHt:  ruHPOSE  to  attempt  a  i<urvey,  necessarily 
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brief,  of  the  general  nature  of  our  system  of  laws  and  its 
practical  workings,  with  a  view  to  aeo  how  far  it  is  eon- 
sonant  with  our  political  institutions,  and  adapted  to  the 

tein}>er  ami  wants  of  our  peo|)le,  and  with  the  further  view 
to  see  how  far  it  deserves,  on  tlie  one  liand,  the  eulogies 
often  pronounced  upon  it,  or  on  the  other,  the  complaints 
80  frequently  made  against  it.  Such  a  survey  will,  more- 
over, tend  to  define  the  extent  to  which  the  "choice  and 
tender  business"  of  inti«>(hidng  changes  therein,  seeuis  to 
.  be  praetieable  and  expedient. 

It  is  observed  of  the  constitution  of  the  liuman  mind, 
that  it  "  continually  oscillates  between  an  inclination  to 
comj)hun  without  sufficient  cause,  and  to  be  too  easily 
satisfied. "*  I  jlher  extreme  is  injuriou.s.  If  \\v  vyrvuvouAy 
conceive  an  instituti(»n  or  system  to  be  perfect,  it  induces 
self-satisfaction  and  ina^'tivity.  If  we  magnify  its  defects, 
it  may  discourage  the  needful  attempt  to  remedy  them. 
Let  us  come  then  to  this  inquiry,  not  as  parii/,ans,  nor  with 
the  zeal  and  bias  of  tlie  advocate,  but  with  the  "cold 
neutrality  of  impartial  judges."  "  Faint  me  as  I  am,''  was 
the  command  of  Ouver  Cromwell  to  Lely.  "If  voo 
leave  out  the  wart,  the  scars,  or  the  wrinkles,  I  will  not 
pay  you  a  shilling." 

Now,  THE  GKEAT  FACT,  wliich  as  we  apj)roach  this  sub- 

jtct.  meets  our  view,  is.  mAi  thk  Chmmon  L.vw  (imludiug 
in  the  phrase  "Common  Law"  as  hiir  used,  the  supj»le- 
montal  equity  system  of  the  Court  of  Chancery  which 
grew  out  of  the  Common  Law  and  constitutes  a  part  of  it), 

rNr)KKLII<»   THK   WHOLE    SYSTEM   OP   AMERICAN  JURISI^KC- 

i:.    The  (.xjtnssion  "the  Common  Law"  is  used  in 
various  senses:  ((/)  sometimes  in  distinction  to  statute  law; 

*  Ciiiizot,  Iliti.  Civ,  Europe f  Lect.  I. 
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(6)  aonietimea  in  distinction  to  equity  law ;  and  (e)  eom^ 

tinn-*  in  (li.stiiii  tioii  u>  flio  Hoinan  or  <'ivil  T  l  u  I  use  it 
iti  this  AiMress  in  {he  Inttor  spiim-  ]  do  not  stop  to  imjuire 
Low  tlie  couimou  law  caine  to  l>v,'  iulruduccd  liere,  aud 
adopted  by  us.  I  deal  with  tho  &ct  as  it  ftxists,  wliich  is, 
that  the  Common  Law  is  the  basis  of  the  laws  of  every 
Stnto  and  Territory  of  the  T'nion,  with  comparatively  un- 
inipurtaiu,  an«l  grailually  refodin<x,  exceptions.  And  it  is 
iudt-cU  u  lUi/al  furlunuU:  eircuiiis$luucti,  tbut  divided  afi  our 
tenitoiy  is  into  so  many  states,  each  supreme  within  the 
limits  of  its  power,  a  common  and  uniform  general  system 
of  jurisprudenee  nn<lerlies  and  |>ervadcs  them  all. 

Tiikiriij  into  eonsidenition  lli<  'jenius  and  situation  of  our 
peojile,  and  thti  nature  of  our  |Mjiitii  al  situation,  at  which  willi 
this  Tiew  I  have  already  glanced,  the  iu«juiry  presents  itself 
what  is  the  genera)  character  of  tlie  Common  Law?  What 
its  adaptation  to  our  peo]»le  and  our  situation?  what  its 
meril-s?  what  its  defects? 

TiiK  i'lHisT  OBbKi(VATiu.N  1  suhtuit  h  thai  lhu(Ju&u>ioN  Law, 
as  well  as  the  institutions  which  it  developed  or  along  side  of 
which  it  grew  up,  IH  pkhvadkd  by  a  spirit  op  pkeedom, 

irfiifh  iiisthu/uinlietiijiwn  all  oflirr  hi/sIvhis  and  pa'iUiurly  ndftpf$ 
it  ti)  tli'  i  asHfiifiiuiS  of  II  Ki  If-fjairntcH  people.  1(  >  i  li  ,iilv 
estahli.-ihed  by  llie  luburiuuii  uud  ItMirued  retsearchcs  which 
have  been  more  recently  made  that  the  gmns  and  elements 
of  this  law  and  of  English  {tolity  are  of  Germanic  origin.* 
The  Saxon  ( 'on<iueroi>  of  (Jreal  iSritian  i  ;(  n  ir  tucre  bodies 
of  uiirii'd  invaders.  They  went  to  Eufjland,  during  two 
or  niort;  eenlurii*.  in  familitss  and  comnnuiilieai.  What 
mujiuer  of  men  where  they?  Guizot,  certainly  no  partial 
witness,  dwells  upon  the  fact  tliat  the  distinguishing 
character  of  the  Germans  wa-  "their  powerful  -entinient 
of  personal  liberty,  p'  l-o'ial  in<lepeiidcnee  and  iuUividu- 
*  htiiljba'  Cv«<«t.  Uitt.  i:ha|>.  i.  tt  teq. 
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ality."  He  affirms  and  repeatedly  reiterates,  that  it  was 
they  who  "introduced  this  sentiment  of  personal  inde* 
pendence,  this  love  of  individtial  liberty,  into  European 
civilization:  that  this  Wfus  unknown  among  the  Romans: 
unknown  in  the  Christian  Church:  aii'l  unknovra  in  nearly 

w 

all  the  civilizations  of  antiquity.  The  liberty  which  we 
meet  with  in  ancient  civilizations  is  |)oIitical  liberty — the 

liherty  of  the  ciii/AU,  not  the  personal  Hberty  of  tlie  man 
hiiiiM^lf."* 

Thus  conquering  and  colonizing  England,  they  carried 
with  them  *'  from  lands  where  the  Roman  Eagle  had  never 
been  seen,  or  seen  only  during  the  momentary  incursions  of 

Drusus  and  (lernumii  us/' t  their  language,  their  religion, 
their  custonjs,  tlieir  laws  an<l  their  orgauiziitions.  These  were 
indigenous — ^homebred,  without  trace  or  tincture  of  the 
Roman  law  and  institutions.  %  They  borrowed  nothing  from 
antiquity  or  from  surrounding  f)eoples.  They  foundetl,  and 
in  the  course  oi  ceiiturit-^  their  successors  and  descendants — 
the  people  of  England, — built  up  their  institutions  on  their 
own  model.  Macaulay  speaks  of  this  with  his  accustomed 
vividness:  ^'The  foundations  of  our  Constitution he  says, 
"were  laid  by  men  who  knew  nothing  of  the  Greeks,  but 
that  they  had  denied  the  orthodox  proces^«ion  and  eheatod 
Uie  Cm -ad '  is;  and  nothing  of  Home  but  that  the  Pope  lived 
there.  Those  who  followed  contented  themselves  with  im- 
proving on  the  original  plan.  They  found  models  at  home; 
and  therefore  thev  did  not  look  foi'  tli<  ni  abroad. "§  In  words, 
well  kiM'wn,  the  author  of  the  SjnrU  of  the  Laws,  referring  to 
the  clicrks  and  balances  of  the  English  Constitution  says: 
"This  beautiful  svstcm  has  been  found  in  the  forests  of 
Germany.*'   ( Ce  betm  sy^hne  a     trome  dam  les  bois.)  li 

♦  liisL  Civ.  JCtirope,  I^ct,  II. 

t  Frt'Onian,  Norman  Conqueti^  ('hap.  i.  J  Digby,  II,  12. 

^  E»$inj  on  IIi»tortj.  \\  Montesquieu,  Book  XI.  Cliap.  VL 
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This  love  of  })er8onal  freedom  and  independence  was  im- 
pressed upon  the  institutions,  they  founded  or  adopted  or 

mtxlififd.  I.«inKtl  inve^'tij.'atoi>  ditt'er  coiu'ernin;;  the  extent 
to  uiii:  h  I'limaii  Itiw  existcil  an<l  j  n  vuilod  at  the  time  of 
the  ^nxoii  c<>iuni<^-<t,  an4  the  cxteTit  to  whidi  it  was 
adopted  or  iucorpuruted  into  the  English  laws,  usages 
and  institutions.  But  there  is  an  universa)  assent  to  these 
propositions,  vi/.:  thai  "^uxon  Spirit  of  frtrdoni  wiis 
embodied  in  the  various  !  :il  courts:  that  i;  wa-  i:i  tlic«o 
popuUir  trihnnalfs  that  the  pnnt  ipks  of  hiw  and  lofal  gov- 
ernment were  euUivated  and  di!^.'?eniinated;  that  the  baxoiis 
breathed  into  the  English  Ooveramont  and  institutions  "a 
spirit  of  eijuify  and  freedom  which  lias  never  entirely 
departi'd  fntin  tli'in."*  and  that  in  the  course  of  fimo 
the  ( 'oininou  Law  intertwineil  iis  roots  and  fibres  iiisepnraoiy 
into  the  Constitution,  polity,  local  and  municipal  institutions, 
the  civil  and  criminal  jurisprudence,  the  family  relation,  and 
tiie  rightfi  of  person  and  of  projKTty.  So  from  an  immemorial 
or  early  jterio<l.  the  local  U'rritorial  subdivisions  of  Kngland, 
such  as  towns  and  parishes,  enjoyed  n  degree  of  freedom  and 
were  permitted  to  assess  upon  tliemseivesi  their  local  iaxva 
and  manage  their  local  affairs.  The  rate-payers  were  thus 
dignified  by  being  an  integral  part  of  tlie  communal  life: 
the  foundations  of  municipal  liberty  were  laid:  political 
power  waf  <lec<>ntralizcd :  knowledge  of  the  laws  and  rever- 
ence for  and  obedience  to  them  were  constantly  taught  by  a 
participation  in  their  administration  and  enforcement  This 
is  exactly  the  opposite  of  the  Ay!<tcnis  prevailing  on  the 
Continent,  whore  the  central  power  al>snrb-,  governs,  regulates 
everything,  therein  de.-^troyiiig  munici|ial  tretdom  and  tho 
capacity  to  enjoy  and  exercise  it,  »ijs  well  iu»  the  power  to  de- 
feiad  and  preserve  it. 

*  Ma^nto^:  Hitt.  ISnff.  Vol,  ft,  Cka/t,  1 ;  Iterrn:  Jiitil,  Com.  iMtr:  /n- 
frodHcf I'oN  6y  If Mfoaon. 
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In  this  countky,  this  systkm  of  dfxkxtkalizing 
POLITICAL  POWER,  and  of  entrusting  the  direction  of  loca) 
affairs  to  the  local  constituencies,  has  from  the  earliest 
colonial  periods  bet»ii  carried  to  a  much  greater  extent  than 
in  En^laiui.  A.s  you  pa?<s  IVoia  une  end  of  coiuiii  v  to 
the  otlier,  alike  in  the  older  re<;ions  and  in  tlie  newest  or- 
ganized settlement,  you  will  see  the  afir&ir:s  of  each  road- 
district,  school-district,  townsliij*,  county,  town  and  city 
locftlly  sell  ni.iDaged,  includinir  the  administration  of  local 
justice.  ICvory  township  iu  the  United  States  has  a  loeai 
court  with  power  to  summon  a  jury  of  the  vicinage,  thereby 
bringing  justice  home  to  the  business  and  bosoms  of  the 
people,  and  making  it  their  own  affair.  We  are  somewhat 
apt  to  look  w  ith  disdain  njMjn  the  courts  held  by  Jusiice.s  of 
the  Teace.  liut  in  reality,  we  have  few  more  useful  institu- 
tions. The  eyes  of  the  ordinary  justice  have  not,  indeed, 
been  couched  to  the  "^dadsome  light  of  jurisprudence." 
lie  may  be  prone*  to  make  technical  mistakes,  but  in 
general,  he  managivs  by  Inmself  or  the  jury  lu  work  out 
substjiutial  justice,  in  the  decision  of  the  disputes  arising 
out  of  the  every-day  affairs  of  the  people.  It  is  in  no  slight 
degree  instructive  to  triwje  the  institutions  of  this  new 
c:i>untry  Itack  to  the  «;erms  ul  the  Saxon  or  Anglo  Saxun 
polity,  for  when  we  touch  to-day,  even  in  our  frontier  settle- 
ment^, the  electric  chain  wherewith  Trovidence  hath  bound 
the  ages  and  the  generations  of  men  together,  we  discover 
that  we  are  in  historic  communion  with  rude  and  remote 
ancestors  altiiougli  separated  from  us  by  sea^i,  mouulaius, 
and  centuries. 

Thi'  Si  atks  of  this  (orNTJiV  l>iihl  together  the  congeries 
of  local  in.-titutioiis.  which  th«  v  create  severally  aud  regulate? 
indepentlent  of  Federal  control ;  thus  happily  preventing  a 
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ooucentration  at  the  National  center  of  the  governmental 

power  and  duty  of  k'jL^i^^^latin^  for  and  regulating  the  affairs 
of  local  coniniunilies  tlirougiiout  a  country  of  such  extent, 
that  with  its  exact  situation,  wants»  and  interest^),  it  would 
be  impossible  for  Congress  to  become  accurately  acquainted. 

So,  in  the  ascending  scale,  the  Fedebal  CJonstitution 
constitutes  the  States  and  the  peo|)le  of  all  the  States  into  a 
National  Uovermnent.  it  defines  the  relations  of  the  Mates 
to  each  other  and  to  the  General  Government,  and  limits 
the  power  of  the  States  under  any  pretext  to  deprive  any 
citizen,  however  huinhle,  of  the  great,  primordial  i  i-lits  of 
freedom  and  equality  before  the  law. 

Maona  CiiAi:  l  A  remains  to-dav  one  of  the  main  fonnda- 
tions  of  English  liberty.*  Its  chief  glory  is  the  provision 
"that  no  freeman  shall  be  imprisoned  or  diseized  of  his  free- 
hold, but  by  the  hiwlul  juilunient  of  his  peers  or  the  law  of 
the  land."  This  i*iu vision,  memorable  in  its  origin,  historic 
in  its  associations,  luminous  with  the  light  of  universal 
justice,  beneficent  in  its  effects,  and  long  ago  embodied  in 
all  of  the  State  Constitutions,  has  been  recently  carried  into 
the  ]'« ilt  ial  C'un.-^titutiun,  thereby  placing  the  rights  of  life, 
liberty  and  pi'operty,  as  against  invasion  by  the  States, 
under  the  protection  of  the  National  authority.  The 
ancient  lawgivers  to  induce  the  highest  possible  venera- 
tion and  esteem  for  the  laws,  taught  that  they  came  from 
heaven  and  were  sacred.  If  any  himuni  work  ought  to  be 
regarded  with  sanctity  by  us,  it  is  the  Comiitviimi  oj  the 
United  Stales,  Unmatched  and  matchless  instrument;  source 
and  guaranty  of  National  life,  of  general  prosperity  and 


*  "  The  whole  of  the  constitutional  history  of  Kngland  10  littte  more 
than  a  commentary  on  ;Ma(»xa  Ciiakta.*'  (i^tublis*  Omtt.  Hi*t,  Vol.  1. 
Chap^  XII.)  Ma<;na  Chakta  'Mh  the  kevHtone  of  Englinlt  liberty.'* 
(Hallam.  Middle  Ages.  Vol.  II.  Oiap.  VIII.) 
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of  countless  blessings — making  the  States  and  the  Peoi»ie 
one  great,  free,  Imppy,  United  Nation. 

If  the  Supkkmk  Court  duiiii^  Ju  period  of  active 
national  (lovelopiueiii  covered  hy  the  loiig  uthi  ial  career  of 
Chief  Jl'stick  Mak-shall  ha<l  put  a  narrow  and  inelastic 
construction  upon  the  Federal  Constitution,  so  that  it  could 
not  have  expanded  with  the  growth  and  answered  the 
necessities  of  a  .erreat  ])eopl«\  it  would  have  been  calniniious 
to  an  extent  no  words  can  portray,  and  no  imagination 
can  concreive. 

Marshall's  judgments  upon  the  National  Constitution 

are  among  the  most  original  and  massive  works  of  the 
liuman  nasuii.  Tlicv  are  almost  as  iTiijiortant  as  the  texts 
of  the  (.'onstitution  which  they  expound.  8ome  of  them 
were,  indeed,  criticised  at  the  time ;  but  they  have  immova* 
bly  established  themselves  as  rifrht  in  the  general  judgment 
of  lawyers.  j)uhlic  invn  and  iht-  }>eo|)le.  Ahhough  changes 
in  political  parties  have  been  retiected  in  the  personnel  of 
the  Bench ;  although  unforeseen  crises  in  the  national  life 
have  been  reached  and  passed,  it  is  remarkable  that  on  not 
one  of  his  many  judgments  ha«»  been  written  the  word 
"  over -ruled,"  and  equally  n  tnarkable  that  no  existing 
politi<iil  party  proclaims  or  holds  tenets  or  doctrines  in- 
consistent  with  the  principles  on  which  those  judgments 
rest.  They  have  become  primal  lights,  shining  with  the 
steadfast  and  silent  fidelitv  of  the  North  Star  or  the  South- 
ern  ( Vo>-,  i\,v  tlic  guidance  of  the  uiquirer  after  American 
i'oiistitutional  Law. 

For  nearlv  tiftv  vears  after  his  death,  the  Nation  failed 
to  show  in  any  overt  manner  an  adequate  appreciation  of 
the  simplicity,  with,  and  <lignity  of  his  cliai'.icter.  and  of 
his  ex  I  rai  in  Unary   and  unequalled  judicial  titnesa  and 
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<|ualities;  at  all  events  it  failed  to  display  any  public 
memorial  of  gratitude  for  those  labors  which  not  only  so 

greatly  contributed  to  make  tlie  Supreme  lieneh  so  illus- 
triuus,  l>ni  which  enabled  the  country  to  attiiin  unto  its 
present  stature  without  any  strain  upon  the  Constitution. 
The  Bar  and  the  Nation  have  at  lengthy  though  tardily  and 
since  our  last  meeting;,  sliown  themselves  worthy  of  the  in- 
heritance of  such  a  name  and  ol  sucli  labors,  by  erectinir  Ins 
statue,  executed  by  the  gifted  son  of  his  loved  and  eminent 
Associate,  to  the  end  that  the  Chief  Executive,  the  legislator, 
the  suitor,  the  lawyer,  the  judge,  and  the  citizen,  may  in  all 
comin<i:  time,  as  they  go  to  or  return  from  the  Capitol,  be 
reminded  of  the  thoughtful  features,  the  calm  iiiajc^iy, 
the  placid  courage,  the  lofty  character,  the  inestimable 
public  services  of  him  whose  uncontested  and  unenvied 
title  is  that  of  the  Great  Chief  Justice. 

CoNSONAKT  with  the  popular  cliaracter  of  our  institutions 
are  the  Gkand  and  Petit  jury.  They  are  expressions  of 
the  free  and  practical  spirit  of  the  Common  Law.  They 

have  a  \  ahu',  ji  dc< }»  \alue,  too  often  overlooked,  bey(>nd  the 
ijpecific  functions  they  exercise.  The  jurors  ac(jnire  and 
•disseminate  a  knowledge  of  the  laws  among  the  local  com- 
munities from  which  tliey  come,  and  to  which  they  return. 
We  ought  doubtless  to  reform  the  abtines  of  administration 
in  the  jury  system.  But  the  ccHiiplaiiits  against  the  system, 
SO  far  as  well  grounded,  arise  largely  from  inexperienced  or 
incapable  judges,  or  from  unwise  statutes  curtailing  the 
powers  of  the  Judge  in  jury  trials  to  those  of  a  mere  Mod- 
erator. I  have  given  to  this  subjeet  some  observaiiuu  and 
reflection,  the  results  whereof  I  iia\e  el^(.'wlu!re  expressed. 
I  will  not  here  repeat  them  lurtlier  than  to  re-alhrm  that  in 
niy  judgment,  (he  Jury  U  both  a  valuable  and  an  essential  part 
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oj  our  judicinl  and  political  gyglern.  It  is*  not  simply  to  be 
veneratod  as  a  rcniinisfonce.  but  prized  for  its  usefulness. 
Its  roolM  strike  ilet-ji  into  the  soil  and  eling  to  the  very 
fountiatiitn  stonf-s  of  our  jurisi)ru<leiu'e.  The  system  belongs 
to  free  institutions  and  tt-nds  to  i"ortif\  and  perpetuate 
tliem.  I  i|uite  a^'ree  with  Chief  Justice  Taney,  than 
wlionj  few  judpes  have  ha<i  wider  experience  and  none, 
perhajis,  have  Im-imi  more  J  iijuible  of  forming  a  sound  and 
uninjpassioneil  judgment.  /'  He  has  left  on  record  his  de- 
t  liW'i-ate  opinion  that  our  Liberties  are  closely  bound  up 
I  with  the  preservation  of  the  Ji  RV.*  I  protest  against  the 
CovthicnUtUziiliini  of  our  hiw.  I  invoke  the  conservative 
judgment  i>f  the  Frofessitin  against  the  iconoclast  wlio  in  the 
'  name  of  Ijfform  comes  to  ilestroy  the  jurj' :  against  the  rash 
surgery  which  holds  not  a  cautery  to  cure,  but  a  knife  to 
amputate  and  excise. 


It  i:«  no  part  <if  my  pur|Mise  to  institute  a  coMPARist)X 
BKTWKKN  THK  civM.  .\M>  THK  COMMON  LAW,  the  one.  or  the 
other  of  which,  constitutes  the  fimndation  of  the  jurispru- 
ih'Urcof  every  civili/<>d  <  "hristimi  state.  It  is  undoubtedly  true 
that  abstractly  cnnsiilmd  in  it^  entirety  as  a  men-  system  of 
jnri>prudence,  the  civil  law.elabonitedand  iiiaturc<l  by  Kome 
in  the  height  of  in  r  rivili/ation  was,  until  less  than  a  century 
ago.  .supi  rior  to  the  common  law,  whose  foinidations  were 
laid  in  tln'  twilight  of  the  Nation,  and  which  had  not  kept 
pari'  ill  grftwth  with  the  devchi[iment  and  progress  of  the 
English  jH'opIc.  The  feudal  system  in  it«  day  made  serfs 
i>t  till'  m!i>s(->-.  It  was  a  system  in  its  nature  at  war  with 
romnii'irc.  It  wa-^  inimical  to  [leaceful  j>ursuits.  Out  of  its 
logic  <praii;;  tin-  most  baleful  rloctrine  tliat  has  blighted  the 
Kiiglisli  law — III!  tluftriif  of  (riiiire.  Ti>  gratify  ancestral 
'  t'ylvrs  l.ifr  »/  T'liuy. 
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pri<l'  aii'l  niaintnin  family  splendor,  tlu»  feudal  aristot-racy 
tied  up  tiic  Irtiukxl  proporty  in  the  iron  fettor*  of  tenure ; 
aud  although  it  coustituted  the  wealth  of  the  uatiou,  it  was 
withdrawn  from  oommwoe  and  could  not  wrve  m  a  basis  of 
credit  The  feudal  system  is  the  source  of  the  land-laws 
of  tireat  Britain,  whieh  still  ]>ress  with  such  crupli'ni: 
Weight  upon  the  a^'ricullur.il  ami  iriiittxtrial  classes.  W  Imt 
isinprular  pbenouieua  we  frequently  wituesis  as  the  results  of 
op{>osing  forced.  Fot  example:  Feudaliam  as  a  military 
system  aras  logically  compelled  to  ignore  the  rights  of 
woman.  She  eouM  not  render  military  >*erviee.  I'pon 
marrinjr*^  her  legal  iduntitv  was  lost^ — mern'^d  in  tliut  in'  Ik  r 
huslmnd ;  and  the  old  eoinnion  law  pressed  tiiis  ht-tion 
inezorabiy  to  all  its  logical  consequences,— consequencos 
which  80  often  shocked  the  moral  sense  as  to  lead  the 
Court  of  Chancery  timidly  to  take  the  wife  partially  under 
it'-"  lit  iitL'U  protc'ftiou.  At  tin  same  tiinc.  i*  (  nriuus  to 
observe  that  it  was  fcu<lalisin  in  its  eltetts  upon  the  do- 
mestic life  uud  manners  in  tlie  mstlc,  that  gave  to  woman, 
to  the  wife  and  mother,  an  importance  they  never  had 
before,  and  hiive  never  Sinoe  lost.  Having  done  it.s  work, 
frn  lalisni  is  )i;L]<pi!y  gone,  but  it.s  elioi"  -(  ftinver,  the  ele- 
vation, eompaiuonship  and  recognized  dignity  of  woman 
still  lives  and  its  fragrance  yet  fills  the  air;  and  her  legal 
rehabiliment  is  the  work  of  our  own  times. 

But  with  the  growth  of  comiaerre,  the  world'.«  great 
civilizer:  with  the  advaiK  t  inont  and  elevation  of  the  jteojde 
and  their  constant  j»rogr<\-is  towards  liht-rty;  with  the  f.'^tab- 
lishmunt  and  growth  of  the  principles  of  Equity  under 
the  great  Haruwicxe  and  a  long  succession  of  illustrious 
Equity  judges ;  with  the  disippearanoe  from  the  law  courts 
of  the  refinements,  siditilitiis  and  artificial  logic  of  the 
schoolmen  which  so  long  jioisont  d  the  common  law  ;  an<l 
taking  law  and  kqlitv  as  constituting  togetlicr  one  single 
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connected  system  ol  Jurisprudence  as  tliat  sy.^uui  exists  at 
this  time  in  Great  Britain  and  in  America,  it  is,  I  think,  with 
all  of  its  defects,  the  most  splendid  system  of  enlightened 
and  practical  justice ,  as  applied  to  the  affairs  of  mankind, 
that  the  wihUI  lias  ever  witnessed. 

The  Roman  Law  on  the  revival  of  learning  conquered 
the  nations  of  continental  Europe.  But  the  English  people 
sturdily  resisted  it,  and  as  a  system  it  ohtained  no  foothold 
on  Englisli  soil.  Many  of  its  enlightened  and  useful  princi- 
ples have  been  introduced  into  and  liave  thereby  enriched 
the  J'jiglish  law,  but  the  commox  law  has  always  main- 
tained itself  intact  as  a  competing,  distinctive  system.  It 
must  be  (fonfes.scd  that  it  lacks  the  artistic  svmmetrv  of  its 
great  rival;  hut  it  was  better  ad.ipted  to  the  in.-uiuiions 
and  ciiaracter  of  the  English  people  and  tuas  /or  them  at 
leasts  08  it  is  for  tf«,  the  better  systenL 

Jt  is  not  a  sp«H-ulative  sy-n m.  it  has  not  been  excoo-i- 
tated  by  doclrwairr^  :ind  built  up  from  without,  as  a  work 
of  art.  Its  merit  is  that  it  is  based  upon  the  long  experience 
of  mankind;  luis  giown  out  of  real  transactions,  actually 
litigated  and  recorded.  The  principles  of  ;i  judicial  iu«lir- 
nient.  scaled  and  announced  after  the  argument  of  counsel, 
limited  to  the  precm  date  of  fads  which  the  particular  case 
presented,  added  that  much,  but  only  that  much,  to  the 
existing  mass  of  legal  principles.  The  value  of  our  system 
of  law  as  we  now  have  it  is  that  it  emV)odies  the  wisdiaii  of 
time  and  long experienctk  "Everybody  is  %i/im'  tlian  anybody' 
said  Tallkyuand,  and  truly ;  and  it  is  this  general,  aecumu- 
late<l  wisdom  that  has  been  carried  into  our  law. 

L«»i;i»  IIai  i:  in  his  -hort  Tract  on  the  Arnendmenf  and 
Alfrr<!ff>>,i  L'ffis."  rvery  word  of  which  is  gol<l<  ii,  ibn^e 
iinh'ji  declares  that  ''Tivieisthe  wised  thing  under  heaveti" 
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and  that  "time  and  lon^  fxperienoo  is  niu«'li  more  ingeuious, 
subtile,  and  judicioii.«  tluui  hII  the  wiseat  and  acutest  wits 
oo-exiifUng  in  the  world,  can  be."  * 


ThK  most  ni^TIVfTlVK  KKATLKK  of  tin    '  ■'mriion  IjiW  of 

En^'laiid  and  Aint-rira  U  the  ki  i.k  or  .iluh  ial  ruR  kdknt, 
or  the  binding  force  of  udjudgid  ai^Cd  iis  rules  uf  deci-sion 
for  ]ik«  causes.  In  no  other  system  of  jurisprudence  is  such 
force  given  to  judicial  Judgmenb^.  'i'hc  result  >  tliai  «'lse- 
whcre  Ibiiii  in  Great  Uritain  and  Aiiicri<n,  tli«>  jtidieiul 
report*  are  few  <inf  o  judifial  juiljimoiits  have  no  nnthnrity, 
and  no  higher  niali  than  the  ex{><)?*itions  or  comun-ntaries 
of  private  writers.  The  corresponding  n^uU  is  that  in  1881 
the  judicial  reports  in  England  numbered  2»944  volumes, 

•"  U  if?  mi>«t  ivrtaiii,"  LcrO  Chief  .Iiisti<-c  II  m.k,  "fl»:it  tiinc  unil 
lon)[  experience  1$  much  more  injKnioua.  niibtile  aii<l  jii<U<  jitius,  than  sU 
the  \viM>fit  uikI  a^•nt(•^l  wits,  fi-e.\i«tiii;;  in  the  wurM,  <-aii  It  ili-^  <'\<:i-s 
iMich  varit'tit>s  uffiiioruoiii-ifs  ami  fares,  ami  y^iuh  iin'oiivoiiifmc  in  t)iing»i, 
thiit  ti')  iiiHii  wniM  oilitrwihc  havo  imauiui'd.  Ami  "U  tin-  sti  cr  si<li%iii 
ever^tliltti;  Uml  i»  ih'w  .  at  lfar<(  in  in'i^i  thiiiv.n*.  c^iH-riallv  ifUiiing  to  l«ws, 
there  arc  thotuanda  uf  uiiw  ocoiirreia-e*  ontl  eutai)_'UMii«  i»ts,  and  r>>inoi- 
dsncea  and  ooiinplicalinns,  that  voiild  not  powdbly  at  lii-st  foKsi  ea. 
AndtberMiwmfeapiMtreDt;  bocaiiae  law^  <>r>nc«ni  wicii  mnliiiudeH,  and 
tbo«e  of  \-ariotw  f1iA)>ui«itloiui,  iiamuny.  wits,  intereista,  coocema,  that  it  to 
imt  |><>««ilil«>  fnr  any  Imiiiaii  f"  in'-ivrlit  to  iliM  ovor  at  oDCO,  or  to  pnnidf  ex- 
pedients against,  in  the  lirnt  cunistitution  of  a  law,  so  that  in 

.trath  ani^ent  Uwh,  et^iwlally  that  have  a  onmuinn  cimcem,  are  not  the 

i.-^iofh  of  till!  pnnlt'nce  of  (lil^  Mr  Ilial  ri'iiiuMi  -^r  >ciiali'.  Iml  tliey  an- Ilu- 
productions  of  the  various  experiences  of  the  wiaeet  thio^  in  the  inferior 
'World ;  to  wH.  time,  which  w  it  dismveix  day  alter  day  new  imy>n- 
veaieiii'ON,  S'l  it  <l'ith  -iii'.-t  >^i\«ily  a|i]»ly  iic«  n mcdifs ;  ami  iinlcol,  is  a 
kind  of  agxrc^tiuu  of  tiie  dia<ijVL-rie«,  results  and  applii-ations  of  a^res 
and  events :  m  that  it  in  a  threat  adventure  to  s!o  nboiit  t«  alter  it,  without 

very  ^ri>ul  iit-rcT^il y.  ati<l  uiuli  r  iIm'  L:r('atcsl  •li-  ii.-tratjon  Of  MSAity  Snd 

Qonveuieuce  iuiaginablu."    (lluivnkve'B  Law  TructH./ 
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aii«l  ill  this  country  3,000,  and  they  aiu  increasing  at  the 
rate  of  over  100  volumes  a  year. 

Where  is  this  multiplication  of  reports  to  end? 
Is  it  to  go  on  unchecked  indefinitely?  Is  it  desirable  or 
prat'ticable  to  check  it?  How  far  is  it  an  evil,  and  what 
is  tlie  remedy?  These,  Mr.  Presi<lent,  are  in<iuiries  of  sucii 
})res.<in,ii:  and  serious  moment  that  they  may  well  engage 
the  attention  of  the  Association. 

I  8up]>osc  it  to  be  undisputed  that  up  to  this  time 
the  Law  Report^  cannot  he  regarded  otherwise  than  as 
.  an  inestimable  jjossession.  Even  Hentham,  the  bitter 
opponent  of  what  he  derisively  styles  ''judge-made  law/' 
and  advocate  of  that  to  which  he  gave  the  name  of 
" ComFirATiox,"  declared  of  the  "Report  Books"  (which 
ill  UrnthdimM'  stiinds  f«)r  Law  Reports)  that  the  greatt^t 
quantity  of  wealth  pusijessed  in  this  shape  by  any  other 
nation  is  penury  in  comparison  of  that  which  has  been 
furnished  by  the  English  common  law.  In  tins  point  of 
view  (as  a  rich  storehouse  of  materials  for  legislation  :  such 
a  storeliouse.  that  without  it  no  tolerably  adequate  ^y^lcm 
of  laws  could  be  made)  it  is  a  blessuig  even  now.  As  a  light 
to  the  legislator,  to  assist  him  in  making  real  law  (that  is 
statute  law),  it  is  a  matchless  blessing ;  but  this  sham  law 
(ihat  is,  judge-made  law)  as  a  substitute  to  real  law,  is  a 
cunse,  Tinu'  was  when  for  want  of  recordeti  experience, 
the  pen  of  the  legislator  could  find  no  tolerably  adei^uate 
indications  for  guidance.  Time  was — ^but  that  time  is  now, 
at  least,  at  an  end."*  . 

To  THE  SUBJECT  OP  CODIFICATION  I  will  presently  make 
a  brief  reference;  but  since  it  is  clear  that  down  to  the 

*  Lrn»'?  1  W  >>i'     /  ri  noi  lu  itthnm,  nn  English iiiun,  to  the  i'iiizfns  (ij  the 
Iff  it  i'ul  Amtricuti  i  ndtd  fitaUs  "  Qti  Iht  t'odijicalion  of  ike  law^  1817. 
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prew'tit  the  Law  Reports  are  sucti  invaluable  repositorits  of 

liyal  |>riiKi|>li-s.  tlif  imniirv  I  wissh  now  Xo  |)r<»]K>iinil,  is, 
uhf'li  r  f!i'-if  li<iir  I'ltrd  oii(  (he  pcriml  of  (ficir  (Wf/M/nm.  llint 
ib,  vvlit.thcr  thi'ir  (otitiiiviini  publicutiua  u  beiietil  ur  uii 
evil.  Undoubtedly  it  were  better  that  many  of  the  volumes 
of  rwports  of  inferior  or  over-worked  courts  had  never  ap- 
peared.  Undoubtedly  the  wei^'hty  advice  of  old  BvisTitotn:, 
so  t'maintly  cxpres-otl  in  (he  dedication  of  his  second  vol- 
ume, in  the  time  ul'  the  Cuuimuu wealth,  over  twu  hundred 
years  ago,  has  been  too  often  diaregarded :  That  as  the 
laws  are  the  anehor  of  the  Republic,  so  the  Judicial 
Reports  are  iis  anchors  of  the  I.r,\-.  md  (lierefore  oupht 
to  he  Will  wcifjlitd  Ixforr  ]>\i(  out."  I  iL'l<iui'",f(lly  it  is  to  be 
regretted  iluit  so  many  ca-ns  have  i>een.  and  tliat  so  many 
cases  continue  to  be  rep<jrted  and  piiblishtxl  that  contain 
nothing  new  or  valuable. 

But  the  inquiry  is,  Have  we  reaclied  a  sta;;e  in  the  history 
and  dovelopnient  of  our  law  when  it  is  tUsirahle  tlia)  llie 
doctrine  of  More  (hrisi.^  sfiall  cease?  that  no  more  I-aw 
Reports  shall  bo  put  out?  that  should  tliey  t>uperf*ded 
by  extracting  from  tliem  all  that  is  valuable  and  trans- 
muting  ii  into  statutable  form  ?  It  does  not  appear  to  me 
that  the  jreneral  answer  to  these  -several  iiKiuirics  isdiHi«  uU. 
The  law  as  a  resnh  of  the  ev«'r  (Mcurrin^^  ehan<ies  in  tlie 
cuuditiou  of  bu.sine-ts  and  society,  ami  of  hpslaliun,  is^ 
constantly  changing.  How  are  those  changes  authori-' 
tatively  to  be  ascertained  and  autltenticated?  The  old  is 
to  a  jfroat  extent  so  we!)  st-ttleil  and  known  iis  to  have  be- 
come elementary  and  indispulabK-.  It  is  llie  new  tliat  is 
tuikuown  and  nee«ls  interpretation  uud  detinitiou.  And  as 
between  the  old  reports  aild  the  new,  the  experience  of  every 
lawyer  and  jiid^re  is,  I  think  in'  the  new  are  (he  njost 
useful  bi  cause  tiie  m<ist  nr(  drd:  and  wiiilcthis  is  felt  to  he  so, 
the  publication  of  Keports  of  Adjudged  L^a^cea  will  continue. 
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Tjie  iNiiUKY,  HuwKVKR,  RECLR"*,  Is  thi>  to  go  Oil  forever? 
If  not,  when  and  how  is  it  to  end  ?  Will  it  break  down 
under  its  own  ever-increasing  and  insupjiortable  weight,  and 
end  in  LliiiiinatiiiL:  the  doctrine  of  Ju<lical  Prece<lent  from 
our  law,  aud  sub:>lituliug  the  coutiucntal  .sybtein?  or  will 
it  have  its  end  in  superseding  the  Law  Reports  by  Codifi- 
cation? or  will  it  have  some  other  issue? 

We  have  two  great  divisions  of  law — statute-law  and 
case-law.  The  }^laUite.s  are  fre<iiiently  fragnieniarv,  **  cn)««5 
aud  intricate,"  sii|K*rimposed  one  npou  anotlier.  Ca^edaw 
has  to  be  sought  in  almost  numberless  reports  and  often 
among  conflictinpf  decisions.    Our  law  is  thus  fairly 

OJ'KN  T(»  TilK  I  llKKK-l  I 'I  i)  OIUECTION  OF  WANT  OF  t  KK- 
TAINTY,    WANT    OV    J'l'BLKTTY,     AND    WANT    OF  (ONVEXI- 

E^'CB.  *    Its  existing  condition  urgently  calls  for  some 

,  *  Am<is  {Science  of  Law,  Chap.  13),  damifiet}  '*tbe  estact  evUo"  to  be 
pnm<3e(l  againHt  under  four  headings,  which  may  be  summarised: 

1.  Actual  uncertainty,  owing  to  the  multiplicity  and  conflict  of  de- 
dBionH. 

2.  Waate  of  labor  in  the  proc^osH  of  aacerUining  the  trtate  of  the  law. 

8.  Waut  of  publicity,  preventing  knowledge  of  the  law  by  the  com- 
munity  or  laity. 

4.  Want  of  knowledge,  or  the  difficulty  of  acquiring  eiieh  knowledge, 
on  the  part  of  the  legislator,  thus  hampering  him  in  his  eiTortB  to 
amend  it. 

It  seems  to  me  that  the  mischiefe  which  call  for  i^pmedy  are  the  three 
I  have  mentioned  above,  namely : 

1.  Want  of  certaint^t  that  is,  the  t^xistcrice  of  unnecessary  uncertainty, 
ariKiiig  mainly  out  of  the  {lartial  and  irregular  development  of  case-law 
and  c'onfliotin}!  decisions  and  piecemeal  and  desultory  legislation. 

2.  IVatit  of  ptiblicUtj^  arimng  out  of  having  tu  acquire  a  knowledge  of 
the  law  by  a  resort  to  t«»  many  vuluiucs  of  reports,  thus  necessarily  con- 
fining a  knowledge  of  even  its  leading  principles  to  the  profe»«ion  of 
the  Ittw. 

3.  Want  of  comvnienee,  or  v<^uminoumesi,  caused  by  the  vast  number 
jind  tiitiltiplieation  of  K*  ports  and  Statutes. 

Of  thi'se,  tlic  firrtt  and  thiixl  are  the  more  important;  but  the  second 
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n  iJH  >ly.  iC  any  practicable  and  ex|iediont  remody  oxi^ts. 
Tlu'  law r  in  an  iitiportant  <:i>-r  «1(h>s  not  |V.  ]  fli.ii  {k 
discharged  liis  full  duty  if  he  has  not  uiu<k'  a  thorough 
examination  of  the .  multitudinous  mass  of  decisions  and 
put  the  result  upon  his  brief-  The  community,  which  is 
oondu^ively  ^uppo^d  to  know  the  law  and  required  to 
olK?y  it.  d«><^  not  !irtvniy>t  to  HrHpiiro  or  atlt'ct  to  jtosst'Si* 
*uch  knowhnlgo.  Tennyson  s  well-known  picture  borrows 
notljing  from  poetic  coloring,  but  is  severely  drawn  with 
the  sober  pencil  of  a  judge. 

"The  lawieas  araence  of  our  law. 
The  Mdelms  tnyrlad  of  pt«ced«nt, 

Thai  wil<l«Tiicts8  iiffiii^'lc  itiftiiiK-OM, 
Tlirougb  wbirb  a  few,  by  wit  or  fortune  led, 
)Iay  beat  a  pM^bway  out  to  wealth  attd  fane." 

Our  <on<lition  is  worse  than  the  condition  in  EnglatMl, 
since  we  Imve  thirty-eight  sftate  courts  of  last  resort,  and 
no  superior  tribuuiU  to  harmonize  conflicting  decisions, 
except  in  the  oomiwratiTely  small  number  of  cases  involv- 
ing federal  law.  . 

Still  til'  inquiry  con)e<  In  l;,  Wlmt  is  the  ivrih.ly?  "Is 
there  no  balm  in  Gilead  '  Is  tiiere  no  physician  there?" 
Still  the  question  presses,  Where  or  in  what  is  all  this  to 
end? 

When  wk  coNsinEU  now  i'ruiu.iNi»  are  I  lie  wisest  anil 
most  sagacious  in  dealing  with  the  future,  I  venture  u 
forecast,  and  the  reasons  therefor,  with  unafTscted  distrust. 

m  by  no  uieaiu  uuiiuputtaut,  e»p«K.-iiilly  iu  a  Natiou  where  jMillnt^t:  i» 
uniTenal.  I  have  known  wtrb  than  one  inMance  of  the  reralto  of  the 

t'lil  of  yojipi  l>t'iiisr  •i\v(  |(l  ;iw;iy  Im  tuum'  iiumi  in  bur^iiH'w'  did  not  know 
Uit>  elvuieutary  phnciplua  uf  the  lau  uf  ue^liuble  iiaper. 
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1.  Our  laws  will,  I  believe,  even  if  ( 'odilicaiioii  be  not 
a<lnpte(l,  become  relatively  more  and  more  embodied  in 
legi.slative  form. 

The  greater  certainty  and  cH>nvenience  of  a  carefully  con- 
sideHMl  enactment  over  tbe  chaotic  and  unniethodized 
condition  of  the  law  wiien  it  has  to  be  j^uugltl  tln'inorli 
volumes  of  report^^  and  a  variety  of  statutes,  will  consUuitly 
operate  with  no  inconsiderable  force  in  expanding  the  scope 
of  le^shitive  action ;  and  this  although  codification,  in  the 
sen?-e  usuallv  aUaeiieti  u>  the  term,  be  not  undertaken. 
This  tendency  is  specially  ob^servable  in  modern  Eaglisli 
legislation*  and  one  cannot  fail  to  perceive  in  the  modem 
English  Reports,  how  much  greater  than  formerly  is  the 
l>i<'])ortion  of  causes  that  turn  upon  statutory  enactments. 
Every  .'statute  carefully  thought  out  an»l  lully  covering  an 
important  subject  is,  in  one  sen-^e,  codification  ;  at  all  events 
it*  is  pro  tarUo  a  remedy  for  the  unsatisfactory  condition 
of  the  law  on  that  subject  existing  when  the  statute  was 
enacted.  In  tbi.s  .*<ilent.  unperceived  way.  the  English 
bar  and  people  are  being  educated  up  to  and  gradually 
prepared^  for  codification  in  some  practicable,  expedient 
form. 

But  ought  the  legishitive  action  to  be  so  expanded  as  to 

embrace  ("oiunrATioN  wiihin  its  remedial  endeavors?  Well 
what  is  Codification?  The  term  is  used  in  such  a  variety  of 
sensciii  that  it  must  be  defined  before  the  question,  whether 
G»lijfcalim  is  an  expedient  remedy  t"  can  be  answered. 

Ih'  om:  cl.vss  of  Codk  advocatks.  it  is  insisted  that  tlie 
Cisselitial  idra  of  a  cude  is  a  complcle  slatenient  of  the  wliole 
law  of  the  land  including  both  statute  law  and  case  law.  In 
their  view  the  principles  of  true  codification  must  assume 
that  the  law  in  its  leading  departments  has  practically 
aMaincil  its  growth;  that  its  principles  are  .settled;  that 
tlii'se  can  be  and  ouglit  to  be  expressed  in  precise  aiid  logi- 


Digitized  by  Google 


ANKUAI^  ADDRESB  BY  JOHN  F.  DILLON. 


229 


-cal  form,  without  any  necessary  reference  to  old  language 
And  conceptions  or  titles ;  that  it  is  feasible  to  do  this  so  as 
to  cover  the  whole  field  of  general  law,  to  the  end  of  super- 
seding tlie  prior  Statutes  and  tlie  Law  Reports ;  and  that 
4Uiy  lesser  attenii)t  argues  an  inadequate  appreciation  of  the 
mischief  and  of  the  needful  remedy.  To  me  it  has  always 
seemed,  I  will  not  say  chimerical,  but  inexpedient  to  attempt 
a  >;cliemc  so  ambitious  as  tlie  (  nibodyint^^  into  a  eode  or 
statutory  form  rules  applieable  to  all  the  eompiicated  trans- 
actions of  modern  business  and  society,  with  a  view  wholly 
to  supersede  the  Kcports. 

The  comprehensive  scheme  above  outlined  seems  to  have 
been  Bkntham's  a  ui  a  Code.  What  is  more  visioiKny  than 
tlie  legal  miileniuin  lie  {)i«  uued  to  his  fancy?  "Kverv  man 
his  own  lawyer !  Behold  in  this/'  he  exclaimed,  "  the  point 
to  aim  at/*  Bentham  never  argued  or  tried  a  cause.  His 
independent  and  vi-orous  intellect  lacked  the  true  legal 
Avi^duni  I  hat  can  onl\'  come  from  living  contact  with  the  law 
at  the  bar  or  on  the  bench.  He  had  all  iho  elements  of  a 
Reformer — enthusiastic,  fierce,  destructive.  He  is  an  unique, 
statuesque,  eccentric  figure  in  the  English  law.  His  sensi- 
tive nature  personally  uiiliUe<l  him  for  the  jmictiee  of  his 
profession.  Hut  as  we  read  his  bitter,  bold,  sweeping  de- 
nunciations of  the  evils  in  government  and  the  law  as  he 
saw  them,  wo  seem  to  behold  in  him  an  ancient  Prophet 
with  flowing  robe  and  beard,  coming  with  a  new  message  to 
an  unheeding  world.  His  assaults  were  not  wholly  wuh<jut 
effect,  and  they  brought  about  at  length  some  useful  emen<l- 
dations  in  the  law.  ''Nobody  has  been  so  much  plundered 
as  Bentham,"  said  some  one  to  Talleyrand,  who  replied, 
^*True,  but  how  rich  he  still  is."  The  world  is  yet  troubled 
over  his  ideas  as  to  (he  rationale  an<l  true  pur|)ose  of  that  to 
which  lie  gave  the  name  of  Codification;  and  it  is  not  im- 
possible that  a  more  remote  age  may  accept  as  sound  in 

15 
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pnuciplc  what  to  most  of  us  still  seems  to  be  his  extra vag^t 
notions  on  this  subject. 

He  believed  it  was  possible  to  extract  from  the  Reports  all 
that  was  valuable  in  them :  nay  that  this  ought  (o  be  done 
and  done  speechly  and  cniho'lic  d  in  a  Code,  whereiii>on  he 
would  have  1»  t  ii  wiUin^,  1  fancy,  to  have  burned  tlie  Ij&w 
Reports,  and  himself  to  have  applied  the  torch.  Unfortunately 
there  is  no  alchemy  l>y  which  the  value  of  the  Law  Reports 
can  cU  he  extrarte«l  and  tran^iinii«  <l  into  statutory  coin. 

Tiicre  are,  1  think,  few  advocates  of  (  nd itication  who 
share  in  Bentham's  extreme  views;  but  there  are  many 
who  believe,  myself  among  them,  that  far  less  radical  scheme 
—one  more  suited  "  to  human  natureV  dailv  food,"  is  not 
only  feasilile  hut  desirable,  viz.:  a  thorou^^h  revisi(»ji  and 
systematic  statement  not  of  tlie  vhoU  law,  but  as  far  as  it 
can  be  ex])ediently  done,  of  the  law  on  the  great  subjects 
which  relate  to  the  ordinary  business  and  life  of  the  people: 
de<luein<;  and  statin*;  wliat  is  clear:  reniovin;^:  what  is 
archaic  and  ohsr»lcte;  settling  wliat  is  doubtful  or  obscure, 
never  losing  sight  of  the  old  landmarks,  sailing  ever  close 
to  the  shore,  using  whenever  they  will  best  answer  the  pur- 
pose, old  conceptions,  lani^uage  and  methods  of  classification, 
and  inakini:  no  ehan^^es  in  substantive  law.  except  wlierc 
^  is  demonstrably  clear  that  change  is  improvement. 

Codification  wtoiin  these  conservative  limits,  has 
many  a<lvocatcs  in  England  and  in  this  country  among 
lawyers  and  jndires  of  ability  and  wide  experience. 

Df  tlic  oppuiK  iiis  of  coditication  of  tlie  unwritten  law  in 
any  f(»rm.  some  deny  it-^  practicability  and  some  ii^exjH iVievnj. 
Its  praciicahility  procec<ls,  in  part,  upon  the  truth  so  clearly 
expressed  by  Lord  Mansfield  that  "  the  Law  docs  not  con- 
sist <tt"  p.irticular  cast-s.  but  of  n-eneral  jirinciples,  wiucli  uix' 
illusl rated  and  explained  by  those  ciu>es."  * 

*  Rex  ri*.  B<inibridge,3  Dougl.  332. 
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The  number  of  the  ca^^es  is  le^on :  but  the  principles  they 
e^tal)li>h  arc  com |>a rati vely  few,  capaMc.  of  course,  of  biiug 
thoroughly  mastered,  and  eai)able  also  ol  direct  and  in- 
telligible statement.  The  objection  to  the  expedirnicy  of  such 
a  performance,  a^^suming  the  work  to  be  thoroughly  done  by 
the  ablest  and  iittest  men  in  the  profession,  is  that  the 
freedom  of  growth  of  unwritten  law  will  thereby  be 
arrested)  and  the  inelasticity  and  imperativenesis  of  the 
codified  rule  will  work  injustice,  since  the  courts  will  be 
required  to  a|>})l}  it  in  cases  in  which  the  facts  and  circum- 
stances won  hi  take  it  out  of  the  rule  if  the  rule  had  not  been 
ea,st  in  an  iiitlexible  statutory  mould. 

There  is  some  j)lausibility,  but  on  the  assumption  that  the 
work  of  Codification  is  done  in  the  spirit  and  manner  I  have 
indicated,  tliere  is  little  real  force  in  the  objections.  In  my 
view  the  cn«  l  ilier  ought  not  to  generalize  any  j)rinciple  so  that 
it  could  fairly  a|)ply  to  any  other  than  the  class  of  cases  s[)ec- 
ialiy  defined,  and  for  which  it  was  intended,  to  the  end  that 
the  codified  rule  shall,  unless  purposely  changed,  be  simply 
co-extensive  with  the  settled  uncodified  rule,  which  the  courts 
have  no  more  power  to  change  or  U>  rtluse  to  aj>ply  in  the 
micodified,  than  in  the  codijiedj  state.  If  cases  shall  arise  not 
within  the  rule,  and  not  expressly  provided  for,  they  will  be 
determined  in  the  same  manner  as  if  no  code  existed.  If 
mistakes  shall  be  made,  thev  can  be  spee(lil\'  remedied  bv 
the  legislature,  whii  h  meets  annually  or  bi-annually  in  all 
the  states;  and  by  a  standing  provision  for  frequent  legis- 
lative revision.  A  rule  could  also  be  enacted  that  the  Code 
should  be  construed  as  a  Code  of  the  Common  Law  of  the 
State,  and  not  strictly,  like  statutes  in  derogation  of  the 
common  law. 

A  more  extended  and  radical  scheme  of  codification  than 
the  one  I  have  outlined,  is,  I  admit,  theoretically  possible,  and 

perhaps,  desii-able,  whenever  the  work  can  be  thorougldy 
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done.  (  odification  in  some  lonii,  will,  1  feel  sure,  be  ftc- 
eomplished  at  no  very  distant  day  in  Great  Britain^  and 
then,  if  not  before,  our  States  will  undoubtedly  adopt  the 

result  with  ne<*ossary  changes. 

Ix  TiiK  Law  ok  Pkockiu  ke,  we  have  herel<»rore  led  the 
way,  under  an  able  and  eminent  lawyer  of  tliis  State  (Mr. 
David  Dudley  Field,)  in  a  great  reform  which  has  spread 
not  only  over  our  own  land,  but  has  crossed  the  two  oceans, 
anil  lien  at  the  basis  of  the  ret-eiii  and  existing  Jiuliciitui  *^  Act 
of  Great  Britain.  Fortunate  man  I  to  have  had  his  days 
graciously  prolonged  so  much  beyond  the  common  span, 
that  he  might  witness  the  ecumenical  triumph  of  the  ideas 
of  his  earlier,  but  not  more  enthusiastic,  days. 

It  ought  to  irnitify  a  iaiKiitldc  national  and  profc^sionrtl 
pride  if  we  eould,  in  like  niainier,  lead  the  way  to  a  reform 
equally  needed,  and  within  the  limits  indicated,  equally 
practicable,  in  the  Surstantativ£  Law  common  to  both 
nations.  I  recall  here  ^Ir.  Webster's  remarks  in  his 
finished  enolgy  un  Mr.  Jnstice  Stokv  :  ''There  is  no  |>urer 
pride  of  country  titan  that  in  which  we  may  in<lulge  when 
we  see  America  paying  back  the  great  debt  of  civilization, 
learning,  and  science  to  Europe ;  and  in  the  august  reckon- 
ing and  accounting  Itetwcen  nation^,  returning  light  for 
light,  and  mind  for  mind.  Acknowledging,  as  we  all 
acknowledge,  our  obligations  to  the  original  sources  of 
English  I^w,  as  well  aa  of  civil  liberty,  we  have  seen  in  our 
g<  ncration  eopious  and  salutary  streams,  tnrvwg  and  rtmning 
iHn-Luard,  replcnisliing  their  uriginal  fouiitains.  and  giving  a 
fr«  >lt(  1  an<l  brighter  green  to  the  fields  of  English  Juris- 
prudenee." 

2.  In  cour-c  of  linic,  each  State  will  Lave,  as  the  result  of 
perniunent  statutetiiand  the  lengthened  line  of  its  own  judicial 
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dedeioiifl,  a  juriepruden^v  of  \\»  own  so  ample,  that  Uie 

necfssiiy  for  going  beyond  it  will  ari>ironly  in  the  novfl  and 
exceptional  cases,  which  wiU  jusiify  and  reward  the  labor. 

S.  Aa  the  common  law,  happily,  underlies  eubstantially 

onr  whole  jurispnidonce,  thereby  giving  it  a  general  uni- 
formity (if  eharacter:  jus  the  lalM>r  of  exrimininc:  thp  mul- 
titude ol  reports  becomes  more  and  mure  onerous  to  the 
busy  practitioner  or  the  ec^ually  busy  judge;  and  as  the 
ebamcter  for  learning  and  ability  of  many  of  tlie  benches  of 
shifting  judge!<,  is  not  such  as  to  invest  their  judgments  and 
dci  isions  with  spe<ial  value,  the  combined  r«  ?n!t  will  he  a 
tendency  more  aud  more  to  diiuiniMh  ilie  iniporianee  of 
the  *'case  lawyer"  and  to  make  felt  tlie  importance  of 
a  knowledge  of  the  greats  living,  fundamental  pritteiplM  of 
our  law  and  equity  systenjs,  and  to  argue  anil  <l(  <  ide  causes 
witlt  greater  reliance  uiM)n  these  prineipli-  \V<-  have 
happily  rwiciied  at  length,  in  law  as  in  literature,  the 
salutary  stage,  when,  in  the  language  of  Dr.  Johnson,  "no 
pnetdentt  amjvM^  oUurdihf."  * 

Aji,  therelore,  we  must  exper  t  that  Adjuuoku  cases  wsll 
coimvvK  TO  BB  BBPQBTKD,  and  continue  as  heretofore  to  be 
used  as  authority,  and  to  serve  as  sources  or  evidence  of 
legal  prindldeB,  we  are  deeply  concerned  in  wliatcver  &vor^ 
ably  or  injuriotisly  alfi  ■  -  the  value  of  the  lJejM>rt'i. 

The  CHAKACTEK  ok  many  laXKXT  ilElVUTS  HAS  KtTEKIOK- 
ATBD  PROII  SEVERAL  CAL'SESw     To  two  Of  thes^  I  Will  nOW 

allude  because  they  arise  from  mistaken  views  and  prao* 
tices  of  the  Judges  thcmtielvej^,  and  are,  therefore,  readily 
remediable. 

"Lite  III  MiUon. 


234  AMBUGAN  BAB  ASSOCIATION. 

« 

Most  of  our  appellate  courts  are  crowded  with  cause?:,  and 
the  effect  of  this  upon  tlie  judges  is  that  they  too  often  feel  it  to 
be  an  ever  pressinpr,  paramount,  all  absorbing  duty  "  to  dear 

the  docket.'^  Thi^  iiii^iakt  nlv^  bei-onies  the  cliiet"  ol>jt^ct  to  be 
attaiiu'd — the  primary,  in.^tuad  of  a  (|uit6  subordinate,  con- 
sideration. In  the  accomplishment  of  this  end,  the  judges  are 
as  impatient  of  delay  as  was  the  wedding  guest  in  the  Hime 
of  the  Ancient  Mariner.  Added  to  this,  a  majority  of  the 
A]>jKliat(!  .Judges  generally  reside  el-cwljere  than  at  the 
capital  or  plaee  where  the  courts  are  held,  and  the  desire  is 
constantly  felt  to  bring  a  laborious  session  to  an  end  as 
speedily  as  jjossible,  in  order  that  they  may  rejoin  their 
I'ainilies  and  do  their  work  in  tatigue-dre,-?s  t>f  their 
libraries,  rather  than  under  the  necessary  restraints  of  the 
term.  As  a  result,  two  practices  have  grown  up,  too  gener- 
ally throughout  the  country,  which  have,  as  I  think,  done 
more  to  impair  the  value  of  judicial  judgments  and  opinions 
than  perliaps  all  other  causes  combined. 

'J'ni-:  KiHST  IS  that  th<'  ml/mimmi  of  caims  upon  printed 
briefa  i>  favored  and  oral  orgummtB  al  the  bar  are  discouragedf 
and  the  time  aJtUywed  therefor  is  usually  inadeqwtJte, 

On  tliis  subject,  I  hold  very  suuiig  opinions;  but  also  hold 
that  no  opinion  can  be  too  strong.  As  a  mean?  uf  enabling 
the  court  to  understand  the  exact  ease  brought  thither  for 
its  judgment ;  as  a  means  of  eliciting  the  very  truth  of  the 
matter  both  of  law  and  fact,  there  is  no  substitute  for  oral 
argument.  Nunc!  I  distrust  the  soiuiihicss  of  the  decision 
of  any  court,  of  any  case  cither  novel  or  complex,  which  hiis 
been  submitted  wholly  upon  briefs.  Speaking,  if  1  may  be 
allowed,  from  my  own  experience,  I  always  felt  a  reasonable 
nssuraiiec  in  my  own  judgment  when  I  had  patiently  heard 
all  thai  ()|»j>o<ing  counsel  could  .--as  to  aid  me;  and  a  veiy 
diminislied  laiih  in  any  judgment  given  in  a  cause  not 
orally  argue*!.    iMi>«takos,  errors,  fallacies  and  flaws  elude 
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US,  in  spite  of  ouraelves,  unless  the  case  is  pounded  and 

hamniorol  at  tLe  !>ar.    Tbii$  mischievous  substitute  of 

printcrV  ink  for  frn  o-»f>-fiu-f  urjiiiinent  impovf-ri.'ihc.s  our  ra.ee- 
law  at  its  vi  ry  s^ource,  siuce  it  leuUs  to  j>revcul  ihv  gi-uwth 
of  'able  lawyers  who  are  developed  unly  iu  the  conflicts  of 
the  bar,  and  of  great  judges  who  can  bec(»ne  great  only  by 

thf  ai'l  of  the  bar  that  snrn.innl.s  tlx  in.  It  was  not  thus 
u!!til  ;i  i|uite  rcci'iit  pLiio«]  V^r  an-  thest-  vitws  jii  aM 
novi'l.  Ia'Rk  Cukk  ivSer-  to  the  iM?ni'fit.>- of  ttial  ar^^unn-jits 
iu  language  the  most  solemu  and  impressive.  In  cases  of 
difficulty  he  says:  "No  man  alone  mth  all  bis  uttermost 
labors>  nor  all  tht-  actors  in  U>em,  themselvf^  by  themselves 
out  of  a  <'«»urf  <<f  .(t;:-:ii',>,  can  ultaiu  uiit(t  a  rijrlil  df  civion; 
nor  i»i  courf  u  i(h»iit  Milrmii  nrf^imfni  ulten  I  am  pi  muukd 
Almighty  (Jod  optntth  and  cidarydh  lite  anderstandiny  of 
Qnm  detiroiu  of  Jutliee  and  RiffJU." 

Formerly,  whenever  a  new  or  difficult  question  arose, 
tin-  judges  <»f  Knj;lanil  invited  ar;j;uniont  and  rearjrnment, 
always  in  open  <ouiM  ;  and  in  (he  earUer  day.-^  of  the  hiw, 
the  luuttcr  was  not  oulv  debuted  at  tlie  bar  by  the  eoun-el 
for  the  parties,  but  was  afterwards  discussed  by  tlie  Judges 
openly  at  a  time  prefixed  in  ih«>  pre^em  eof  the  l>arrisier8 
and  apprenlieeji :  "  a  reverend  and  lionorable  jiroeeedin^  in 
law,  u  ;;rateful  satisfaction  to  the  parlies),  and  a  gloat  iu- 
struclioii  to  the  .studious  hearcr.s."  * 

*  '■  WliereUiito    ill  (liiisc  iHsc-  Itiiit  1m' f'«7ir<«<i  aii>1  '>f  ;.Tc;it  ililfiriilly, 

at^uU)^  u\K>u  (leuiiirrt-r  or  ivsitlvctl  iu  open  coitrt  .  Ui>  <-iif  mnn  ;«lMue 
with  all  hb  true  and  uMenimiil.  labuni,  nnr  all  tlie  at-lnrs  in  ilifiib.  tlM^in- 
fit-lves  by  tlu-niwlvos  mit  I'J' ii  Courl  .tusliiv.  nnr  in  Omrt  vsillioiit 
tyjlenin  uivnnioul.  \\ lien-  i]  am  |>iii>ti;(ilt:«.l,  .Vlaii^lity  G<>tl  <i|H-iictli  aad 
eiilac-'otli  tho  iiiKiorsciii'iin^'  <•(  tiiosr  daainnu of  Justice  ami  ri^ht'  (•mtld 
c\t.r  liave  tttlnintKl  unto.  For  it  i»i  one.  MvmpA  "iliors.  <>f  tli»»  great 
lK>n>>n«  of  ihc  Cuiiiinon  Iah'«,  tliat  unM>i^  of  Knot  diUiitjlty  are  never 
adjudged  or  r««>lved  in  tmeMt  or«H&  .'U.  >,tl'<  smprtmi  rad'ontto*,  ImH  in 
open  Ooort,  and  tliere  upon  solemn  and  elaltunite  aiynimeiila,  Rnt  at 
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If,  gentlemen,  our  case-law  is  not  to  go  on  deteriorating, 
we  must  revive  the  former  appreciation  of  <the  value  of  oral 

ar^umonts.  It  is  these  that  must  be  favored,  and  it  is  the 
subnii».-ioii  wliolly  on  briefs  thai  uu^ilit  to  be  diseouniged. 

The  othek  pra(  Tiri-:  amonj]j  some,  I  tear  many,  of  our 
appellate  courts  which  ii^uriously  affects  our  case-law,  i$ 
the  practice  of  assif/ning  the  record  of  causes  submitted  on 
printed  nrfjummis  to  one  of  the  Judfjes  to  look  into  and  write 
an  opinion,  unthout  a  previous  examiiuition  of  the  record  and 
arguments  by  the  judges  in  amcert. 

This  practice  ought  to  be  forbidden,  peremptorily  for- 
bidden, by  statute.  What  is  the  most  difficult  function  of 
an  apjiellate  court?  It  is,  after  the  record  is  lully  < '|m ntd 
and  the  argument  understood,  to  determine  precisely  upon 
what  point  or  points  the  judgment  of  the  case  ought  to  turn 
and  rest  This  most  delicate  and  important  of  all  judicial 
duties  ouulii  always  to  be  i)erformed  by  tlie  jiids^es  in  Uiil 
conference  before  the  record  is  delivered  to  one  of  their 
number  to  write  the  opinion  of  the  court ;  which,  when 
written,  should  be  confined  to  the  precise  grounds  thus 
predetermined.  Both  in  respe(?t  to  oral  arguments  and 
prior  conferences,  the  Supreme  Court  of  the  Tnited  States 
is  a  model  for  every  appellate  tribunal  iu  the  country. 


the  bar  by  the  counMel  learned  of  either  paity  (and  if  the  case  depend 
in  the  Court  of  Common  Pleas,  then  by  Seigeants  at  law  only) ;  and 
after  by  the  Bench  by  the  Judges,  where  they  argue  (the  puisne  Judge 
beinnninj;  and  90  afieending)  9enatim  upon  certain  days  openly  and  par> 
P'tHoly  profixed,  do«*larin{;  at  large  the  authoritiea,  reasons  and  rauws 
of  tlieir  jtulpiientg  and  resolutions^  in  every  particular  case  (futbel  mm 
mneio  quid  nwrtfifr  vim  vox)  a  reverend  and  honorable  proceeding  in  law, 
a  ^rnteftil  Halinfactifm  to  the  parties,  and  a  great  instruction  and  direcdoo 
to  the  attontive  and  sttiulious  hearers.''— Sir  Edward  Coke's  Fre&oe  to 
0th  foko's  U«i»ort«,  luiije  xiv. 
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Whbx  the  idbal  qv  leoai.  bdvcattov  shall  be  th«~| 
mastery  of  i»rinoiples,  so   that  the  fii-st  inijdilse  of  tJic  , 
1:nvver  will  he  to  find  tin  "  ])t  iiiri])]r  "  ami  ii'»t  tlir  "  oa^-e  "  | 
tliai  ^ovorus  the  niattor  itj  hrtiui :  whfii  arguments  nt  tlie  , 
bur  shall  bo  muinly  directtHl,  firut  to  an  aj^certainment  of  the  j 
peculinr  and  ooniiollitig  facts  of  the  case  under  consider-  i 
atiou,  and  (km  to  pointing  out  the  ])rinci]ile?i  of  law  which  | 
apply  to  (his  precise  slate  of  facts,  oai  h  of  whit  h  operations 
r«><|nirrs  the  ilis^-iplined  cxerriK'  of  intellectual  qualities. 
ol  11  high  order ;  when  the  Uench  fihall  be  constituted  of 
the  flower  of  the  Bar»  and  appellate  judgmrats  shall  not 
be  given  without  a  previous  oonferaici>  of  the  jtuJgea  at 
which  the  grounds  of  the  judgment  shall  be  agreed  u|x>n 
hffrire  the  record  i.s  assigned  for  the  opinion  t"  he  written  ; 
wlien  opinions  shall  be  rigidly  restricted,  wiUiout  tinnecus- 
sary  diaquiaition  and  essay-writing,  to  the  precise  points 
needful  to  the  decision,  we  will  have  an  abler  bar,  bettor 
judgments,  and  an  impiuve*!  jurispruileiu  e.  in  which  erro- 
neous futd  con tlicting  decisions  will  be  few,  and  reduced  to 
the  niininuim. 


ANt>  IIKHK  T  MI  ST  rr.osK.  My  IH  lil-osK  }i:s-  !h  .  n  to  shoW 
that  our  system  of  jurisprudence  is  consonant  with  the  genius 
of  our  people  and  with  our  civil  and  political  institutions; 
that  it  19 an  outgrowth  of  them,  and  powerfully  sui){>orts  and 
snstains  them.  It  is,  in  its  ground-woik,  the  system  that  pre- 
vails wherever,  in  either  continent,  the  English  language  is 
spoken.  In  our  law  libraries,  we  find  the  learning  and 
labors  of  judges  administering  thit>  system  in  Law  Reports 
fippm  India,  South  Africa,  Australia,  New  Zealand,  the 
Sandwich  Islands,  and  the  West  Indies.  All  this  is  the 
heritage,  by  a  species  of  fenone^  in  common,  of  the  English 
and  American '  lawyer,  w1k>  wherever,  within  this  wide 
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hori/f)!),  }k'  find8  his  language  spoken,  tinds  also  individaal 
and  civil  liberty,  popular  instituUoDS,  the  grand  and  petit 

jury,  legislative  asi^mblie?,  Magna  Charta,  Habeas  Corpus, 
ihc  .-aiiit  sacriMl  reiranl    for  indivi<hial  rights,  tin-  -aiiie 

[  reverential  aliv(  titm  ior.  and  instinetive  obeiiieucc  to  law. 

iJif^haL  incalculable  a<i vantages!  We  have  the  same  legal 
literature.  We  have  the  same  legal  firmament,  in  which 
we  behold  Hale  and  Marshall,  IIardwickk  and  Stoky, 
Bl.u  kstom:  and  Kknt,  EhmvINK  and  WKiiaTKK.  We  ]tar- 
take  mutually  of  the  bcneiits  of  the  labors  of  each  other. 
Whoever  achieves  anj'thing  for  the  advancement  or  improve- 
ment of  the  law,  achieves  it  not  for  his  own  country 
alone,  but  for  all  English-bpeakmg  aiiti  i*.^nglish -governed 
peoples. 

My  fi'ktiikk  pi'rfose  has  been  to  show  that  altjiough 
this  system  is  not  without  serious  defects,  rather,  however, 
of  form  than  of  substance,  the  remedy  is  not  to  substitute 

the  pniKiples  of  some  alien  system,  but  to  engraft  the 
needed  aiiieudineiits  and  changes  ou  this  hardy,  native 
stock. 

The  spkcial  duty  of  the  American  lawyer  is,  of  course,  to 

improve  and  promote  thi' jurisprudenee  of  his  own  eountry. 
That  we  recogni/e  this  duty,  the  exi>ienee  of  this  A.v'0<  ia- 
tion,  of  which  this  is  the  chief  end,  fully  attests.  What 
great  and  complex  problems  confront  the  American  lawj'er, 
growing  out  of  our  vast  territorial  extent,  and  our  distinct 
iM'deral  m  l  Mair  systems  of  government  and  Juris|)rudenoe: 
out  of  tiie  ehangis  wrouizht  bv  iron,  steam  and  eleetricilv  in 
business  and  all  the  modes  of  communication  and  transporta- 
tion; out  of  the  Vombi nations  of  capital  almost  wiUiout  limit 
in  corporate  form,  atl'eet  ing  interests  vital  to  individuals  and  to 
i^oeiely.  The  law  has  io  b<'  adapie<l  to  these  new  situation.-^  and 
circunistances.  Wliai  a  weighty  work.  Truly  it  demands  the 
most  attentive  i>tudy,  the  most  penetrating  observation,  the 
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mosi  sedate  consideration,  the  ripest  judgment  Here  will  be 

found  work  for  us  all.  Wo  have  laiil.  a-s  I  have  attenijitfii  to 
:^h'H\ ,  till  r  >u:i' 1:1 1 'lull  -  nf;i  nf>l)l<;  jurispriuioiu-f.  and  u  iii  in::  tl.r 
twu  ceiiiurit's  o(  our  <  .lonial  and  Natiuuul  life,  tlu-  structure 
has  been  carried  along  so  as  to  meet  contemporary  wants 
and  needs.  The  work  must,  however,  go  forward  with  the 
National  progre^^s.  What  more  generoti<  amhiiion  (an  in- 
spire, what  higher  duty  can  <-n'_'r>iff',  (lii>  American  lawyer 
than  to  assist,  in  his  day,  in  advanenig  this  structure,  and 
adapting  it,  hy  alteration  and  tulargeuient,  to  the  changed 
and  chaqging  conditions  of  society;  a  work  which  most 
ever  go  on,  yet  never  he  completed. 

*  "Some  unliniBhed  window 

In  Aludiiin's  tower, 
Undntobed  mmt  romain." 
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The  RSae  and  IhitbaUe  Jkdine  of  iVmite  Corpore^iont 
m  Ameriea. 

Biography  b  one  ol  the  most  mstructivc  autl  attractive  of 
studies.  Tfam  u  a  poculiar  ftasdiiatioii  in  the  history  of 
the  humblest  life,  alUiough  it  may  he  plainly  told.  Exiet- 
ence  itself,  life,  death  may  be  real  enough  when  applied  to 

ourselve*' :  but  wlieii  we  <on<=f.l(  r  tluin  in  a  former  ^'enf ra- 
tion, they  jxiss4>s.s  all  of  the  oliarms  of  romanoe.  Antl  if  the 
sabjtxt  has  achieved  groatness,  or  i)layed  an  important  part 
in  the  history  of  his  times,  admiration  of  the  character  is 
added  to  the  novelty  of  the  sul.ject:  -  ure  heginning, 
the  struj^gle  ns^ainst  udverM^  1  iitinn  .  iln-  iinal  triumpli,  or 
the  heroism  in  defeat—all  these  never  fail  to  delight  the 
fancy  of  youth,  wliile  they  afford  the  most  pleasing;  reiluc- 
tions  of  age.  The  history  of  the  formation  of  ideas  and 
prineiplcs;  of  the  origin,  growth,  and  development  of  soeial 
and  political  institution.^,  is  even  more  inviting,  for  it  is  the 
history  of  who)*'  generation?  of  men;  it  presents,  moreover, 
a  still  wider  field  for  analytical  inquiry  and  philosophical 
speculatioin. 

I  am  to  consider,  necessarily  with  great  brevity,  the  col- 
lective liisforv  of  some  of  those  institutions — those  artificial 
beings,  called  corporations,  created  by  the  state  for  ati  in- 
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Unite  variety  of  t€mi>oral  purposes^;  to  iiu|uire  how  thoy 
camo  here,  how  they  have  used  or  abused  their  opportuni- 
ties, and  what  results  they  have  accomplished ;  to  consider 

iu  what  wav  thev  have  been  connect4?d  with  our  irrent  com- 
meirial,  nlanufa('tn^illL^  and  indu.Nu  ial  enterpri.-^e^ ;  liov: 
tlicv  have  contributed  tu  the  necessaries,,  conveniences,  and 
luxuries  of  life;  how  they  have  been  subject  to  popular 
caprice,  to-day  taken  under  the  protection  of  the  state,  sub- 
sidized Mild  irranted  peculiar  and  valiial»lr  privilecrcis.  tind 
tu-innrrow  beTidin<jj  under  the  ban  of  popular  dis|>lea>uie, 
threutoiied  with  confiscation  and  utter  annihilation.  Created 
by  the  people  for  their  own  purposes,  their  chronicle  is  but 
a  chronicle  of  the  times.  As  we  know  them,  thev  are 
enii)liatically  Anierican  instiluiiuns,  necessities  of  niudtrn 
hfe,  just  what  we  have  made  tbem  :  growing  up  under  <n\v 
customs  and  economics,  moulded  by  our  constitutional  and 
statutory  laws,  our  judicial  decisions,  and  our  public  senti- 
ment, to  fill,  from  time  to  time,  such  places  in  our  social, 
educational,  and  business  lives  as  our  progress  bus  made 
desirable. 

Private  corporations  had  been  a  part  of  the  common  law 
of  Enjrland  long  before  the  settlement  of  this  continent 

No  <loubt  tbe  tbcorv  was  carried  over  with  the  boJv  ul  the 
civil  law^  by  the  Kuman  legions  at  the  con4ue?*t  of  Britain. 
Blackstone  attributes  the  origin  of  corporations  to  the 
Romans.  Plutarch  mentions  that  Numa  Pompilius  divided 
tin*  Romans  and  Sabine?  into  different  corporations,  in  order 
t(»  su]»}-it»  the  tuihulcnce  of  contending  tribes.  But  the 
Pandc<  t-  s<M  m  to  favor  tlie  idea  that  the  Romans  Avcre  in- 
debted for  them — ^us  they  were  for  so  much,  besides,  that 
was  excellent  in  art,  letters,  and  jurisprudence — to  the 
(irci  ks.  it  is  jtrobable.  though,  iliat  wlwit  I'hitaix  li  t-  ria-* 
"corporations,  "  wck  what  we  eall  "societies."  Afterwards 
the  civil  law  brought  the  organization  of  corporations  to 
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great  symmetry;  and  no  student  of  that  system  can  fail  to 
be  attracted  by  the  remarkable  resemblance  of  their  regula- 
tions to  our  own  laws  L!.)verninir  the  same  institutions, 

especially  in  thost*  i.las>t  s  wlicre  a  pei>onal  liability  is  im- 
pased  upon  stockholders  fur  the  debts  of  the  conijniny.  A 
few  great  trading  monopolies  had  been  created  before  we 
wore  known  as  a  nation:  such  as  the  Russian  Company  in 
the  reitjn  of  Edward  VI.  tbe  Kastland  Cornpanv  in  loTi), 
tbn  East  India  ('(uiipaijy  in  1(>()0,  and  the  Hudson's  Buy 
Company  in  1670.  But  on  the  Continent  peculiar  privileges 
were  always  jealously  bestowed  upon  any  class  of  persons. 
In  England,  while  they  were  given  in  exceptional  instances 
to  a  i'vw  tavMi  ites  of  the  <TOwn,  it  has  never  been  tbe  jKilicy 
to  cnnter  upon  associations  formed  for  purposes  of  trade,  tlie 
full  and  unqualitied  privileges  that  are  bestowed  with  us. 
In  no  other  age  or  country  have  private  corporations  entered 
so  extensively  into  tbe  business  of  the  country,  never  so 
thoroughly  iniu  iho  <ietails  of  everyday  life,  as  with  us. 
When  we  walk  through  the  exhume<l  cities  of  antiquity,  and 
see  about  us  so  much  to  remind  us  of  our  own  domestic  life, 
wo  say  syn  J  pathetically:  How  grand  must  have  been  your 
public  baths. your  lil'iaiies.  your  liitatit  \  <Mir  market-places; 
how  deligbtful  the  groves  of  your  philuaiopbcrs I  But,  poor 
unfortunates !  You  have  never  known  the  delight  of  being 
transported  in  palaces  with  the  swiftness  of  the  winds,  of 
receivin";  messages  across  the  ocean,  hours,  as  it  were,  before 
they  Wire  st'ut,  of  speaking  to  friends  hundreds  of  miles 
away,  and  bearing  their  familiar  accents :  all  carried  on  by 
these  artiticial  beings  called  corporations.  Most  of  our  im- 
portant wants  are  supplied  by  them ;  we  are  educated  by 
tb(  111  :  i'\  means  of  insurance  conifiaiiie-^  we  are  pruvided 
f'T  by  them  in  sickne>s,  and  after  <ieath  our  faiuilu.-^  are 
taken  care  of  by  them.  Yours  was  tbe  age  of  the  .strong 
hand,  of  the  aggregation  of  power  and  the  segregation  of 
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wcallli ;  ours  is  tlie  age  of  aggregated  capital,  but  ol  the 
segregation  of  power. 

Many  tilings  conspired  to  retard  the  immediate  growth 
of  cor| ►orations  among  the  early  settlers  of  this  couii try .  they 
Were  ]"M»r,  the  Iiidiun  wars  were  frequent  and  destructivL. 
and,  above  all,  they  were  continually  weighed  duwn  by  the 
standing  policy  of  the  mother-c^ountry,  to  dwarf  the  com- 
merce of  all  her  colonies.  Some  had  come  hither  for  oon- 
science  sake,  some  were  lured  by  the  hope  of  plunder:  but 
ihrre  was  oir-  sentiiut  iit  r(»iiini<>ii  to  all  : — here  wa.s  a  whole 
coutiiii  lit  iu  a  st^ite  of  nature,  to  be  subdued,  developed, 
peo[)led,  governed.  No  lairer  field  was  ever  presented  to 
the  courage,  industry,  and  genius  of  man.  An  almost  inter- 
niinahle  seaboard,  extendinjir  from  regions  of  thick -ril>bi^l 
ice  Ut  a  climate  of  perpeiual  rtuminer ;  rivers  of  the  greatest 
length  and  width — ^and  lakes  that  looked  liko  inland  seas, 
afforded  the  widest  sco]>e  for  fisheries,  navigation,  commerce; 
tlie  richcs't  soil  would  reward  the  labor  of  the  husbandman ; 
the  uvi  >  and  uiulili  of  the  hills  and  nioimtaiiis  w«^re  inex- 
haustible. Hut  how  were  these  things  to  be  niade  to  con- 
tribute U)  the  world's  wealth  and  happiness?  Individual 
means  could  not  compass  it,  and  the  governments  were  as 
]>oor  as  tlie  p.  m|,|o.  besides  there  was  an  intense  opposition 
to  everything  that  nuignitied  the  power  of  the  state,  and  a 
proverbial  jealousy  of  taxation,  fcio  the  country  went  along 
as  best  it  could  until  Washington  returned  his  commission 
to  fougress,  and  the  states  were  independent.  We  are  now 
prepared  to  hear  ihat  rrniarkalde  fact,  tliai  in  tin  entire 
provincial  period  nut  one  body  ^Kililic  of  the  character  of 
which  we  speak,  was  created. 

From  that  thne  up  to  the  formation  of  the  Federal  Union 
afVaii*s  were  too  unsettled  for  corporate  life:  democracy  had 
til  t  -i;il  li>li  IN  r<«n-ervatisui.  From  ITSO  until  the  pass;ige 
of  the  .luiliciary  Act  of  17iSi»,  but  one  private  corporation. 
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the  Marine  Society  of  the  town  of  baiem,  was  created  in 
Massachusetts;  and  that  was  the  history  of  the  other  states. 
The  question  arose  in  the  Constitutional  Convention  of 

17S7,  whether  the  Federal  govern mcnt  should  possess  the 
power  to  grant  charters  of  incorporation,  or  leave  it  to  the 
states  as  one  of  their  reserved  powers.  On  tlie  Idth  of 
August,  1787,  Mr.  Madison  submitted  to  the  convention,  to 
vest  tlie  power  in  Congress,  the  followiii<^  propositions: 

1.  **  To  grant  charters  ol  incorporation  generally. 

2.  **  To  grant  charters  of  incorporation  in  cases  where  the 
public  good  may  require  them,  and  the  authority  of  a  single 
state  may  be  incompetent." 

They  came  up  for  discussion  on  tlie  14th  of  September,  Mr. 
MadLson  suggesting  that  the  second  proposition  be  adopted 
as  an  enlargement  of  the  power  granted  in  Art.  1,  Sec.  8,  of 
the  Constitution.  He  said  the  object  was  to  secure  an  easy 
communication  between  the  states.  Mr.  Randolph  and  Mr. 
Wilson  ^uj»jiorted  it.  Mr.  IviiiLT  opposed  it  because  he  feared 
it  would  hazard  the  adoption  of  the  constitution;  New  York 
and  Philadelphia  were  rival  cities,  each  would  want  the 
national  bank.  Mr.  Mason  opposed  it  because  he  was  afraid 
ol  inouoj)olies.  The  resolution  taile<l  by  a  vote  of  eight  to 
three.*  This  action  uf  the  convention  created  alierwards 
great  embarrassment  in  the  courts,  and  much  bitterness 
between  political  parties,  especially  in  the  contests  over  the 
United  Stiites  Bank.  In  fact,  corporations  were  so  little 
known  to  this  cuuniry  that  it  knew  not  Low  Lu  treat  them. 
Sometimos  the  matters  a[»proached  the  humorous.  The 
question  is  mooted  before  the  Supreme  Court  of  the  United 
Btates,  whether  a  corporation  could  make  an  express  assump- 
sit unless  specially  autiiorized;  and  it  is  gravely  decided 
that  a  corpoi  aUon  need  not  always  act  under  its  seal.  And 
in  1807  we  hud  the  Supreme  Judicial  Court  of  Massachusetts, 

*  MadisoD  Papers,  p.  1354, 1576. 
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after  the  most  elaborate  arguments,  solemnly  determiuiug 
that  a  eoTporation  oould  not  force  an  unwilling  citizen  to 
become  one  of  its  stockholders.*   The  Supreme  Court  of  the 

United  Stat< \\\n>]\  llie  question  of  jurirsdiction  over  coriMj- 
rationsj,  adljeml  lor  over  thirty  yeare  to  the  rule,  that  they 
were  substantially  partnerships  ;t  and  it  did  not  determine 
authoritatively  until  1853,  that  all  the  stockhohlers,  by  a 
fiction  of  law,  must  be  presumed  to  be  citizens  of  the  state 
granting  the  charterj 

The  policy  of  the  government  in  its  early  days  was 
committed  to  men  of  such  eminent  wisdom,  foresight,  and 
patriotism,  that  it  at  once  gave  assurance  of  l>ecoming  a 
great  nation.  A  strong  tide  ot  imniigiai inn  set  in  from 
Europe,  and  men's  mindji  were  soon  turned  to  enterprises 
of  considerable  importance.  Much,  too,  was  to  be  done  in 
a  countr}'  at  its  commencement.  A  currency  was  to  be 
established,  public  highways  and  other  expensive  works  of 
internal  ini}troveuients  were  to  be  l)uili.  colleges  founded, 
ships  and  navies*  construetcd.  and  all  the  avenues  of  com- 
merce and  business  supplied  with  capital.  The  government 
could  do  but  little  in  the  accomplishment  of  these  designs, 
ait<l  individual  wealtli  at  that  time  coidd  everi  inauLru- 
rate  them.  Tlie  work  was  commenced  in  earnest  l>v  eor- 
porations,  assisteil  in  many  cases  by  the  state  and  national 
governments.  They  were  chartered  with  great  liberality,, 
and  in  a  little  while  the  small  means  of  hundreds  of  individ- 
ual>  urre  united  in  tlie  chief  manufaeturing  and  business 
venuires  of  the  day.  Controlling  large  means  and  |)ossess- 
ing  much  intluence,  they  sometimes  became  defiant.  At 
that  early  period*  IJ^OT,  the  learned  attorney -general  of  one 

*  I%lli>      >Iai>h£in.  2  MajsK.  2m. 

f  liuiik  of  r.  S.  fv».  ])ev(>aux,  <>  Oanch,  01 ;  The  Hope  Ins.  Co.  t$- 
Boiir<Iiiiiiti,  ">  <  'nincli,  r>7 :  Bank  of  Vicksbuix  v».  Slociimb,  14  Petere,  60. 
+  Mai-<liall      15.  &  O.  R.  R.  Co.,  16  How.  314. 


Digitized  by  Google 


PAPER  READ  BV  ANDREW  ALUAON. 


247 


of  the  greatest  of  the  old  states,  in  bis  argument  before  ,  its 
highest  judicial  tribunal, — the  like  of  which  is  sometimes 

heard  in  this  generation, — adnionishe<l  the  court,  that  the 
power  and  ellrontery  of  tliese  monopolies  were  so  boundless 
that  they  were  corrupting  all  branches  of  the  government, 
and  the  only  hope  of  the  country  was  in  the  integrity  of  the 
judiciary* 

The  war  of  1S12  with  Enghmd  soun  ioUowed,  interrupt- 
ing businefis  at  home  aiul  abroad,  and  arresting  the  rapid 
increase  of  corporate  bodies.  The  main  cause  of  that  war 
was  the  determination  of  the  United  States  to  maintain  her 
rights  upon  the  hitrli  seas,  in  obe^lience  to  tiie  spirit  ul  lier 
rijiing  younir  eommerco.  The  brilliant  victories  of  her 
sailors  and  soldiers  gave  our  country  a  most  favorable 
character  abroad,  especially  among  commercial  nations; 
for  they  were  j5ersuade*i  that  a  people  so  prompt  to  resist 
an  insult  to  their  commercial  honor,  and  so  valiant  in 
maintaining  their  cause,  could  but  be  ^uai,  enterprising, 
and  magnanimous  in  times  of  peace. 

The  country  was  raining  its  commercial  importance, 
when  the  Supreme  Court  of  the  United  States,  at  its  Feb- 
ruary term,  1811),  rendered  one  of  the  most  memorable 
decisions  in  its  history;  it  is  not  too  much  to  say  that  it 
came  by  surprise  to  the  court,  the  bar,  the  general  public, 
and  to  corporations  themselves.  Of  course,  I  refer  to  the 
Dartmouth  College  cause.{  U  aflirmed  that  a  charter  was, 
in  some  respects,  a  contract  which  the  grantor  could  not 
impair,  and  was  under  the  protection  of  that  clause  of  the 
Constitution  of  the  United  States  which  declares,  that  no 
state  shall  make  any  law  imj)airing  the  ohliuations  of  i  on- 
tracts.  riie  charter  in  that  (use  was  granted  before  the 
revolution  by  the  i^htish  crown  to  the  founder  of  a  college ; 

*  L'  Mass.  -JT-J. 
t  4  Wheutou,  his. 
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and  the  impairment  complained  of  consisted  of  an  act  of 
New  Hampshire,  which  disturbed  the  number  and  appoint- 
ment of  the  tru.stees,  and  the  custody  and  administration  of 
the  fun<ls  of  the  corporation,  without  its  consent,  ^hmy 
considered  it  a  ctuse  of  fii*st  impression;  but  Chief  Justice 
Parsons,  of  Massachusetts,  had  announced  the  same  decision 
thirteen  years  before,  and  it  evoked  no  particular  discussion. 
This  most  ( iu}*hatic  »Km  laraliun  of  the  iniLrpivter  ul'  the 
Constitutiou  by  its  great  chief  justice  gave  to  the  franchises 
of  corporations  values  their  owners  never  dreamed  they 
possessed.  It  was  at  the  same  term,  also,  that  the  court 
delivered  anotlier  decision,  second  in  importance  only  to 
the  above:  that  (-'on<!:re.^^  could,  under  its  implied  power, 
charter  a  United  States  Bank.*  These  questirm?  were  car- 
ried into  active  politics.  The  charter  of  the  United  States 
Bank  was  about  to  expire :  popular  sentiment  was  against 
its  renewal  ;  howeve  r.  President  Jat  ksoii  did  not  wuil,  but 
removed  the  deposits  of  the  government  from  its  bank. 
The  necessities  of  the  country  demanded  a  larger  vol- 
ume of  currency  and  greater  facilities  for  banking.  The 
states  granted  many  imprudent  charters  for  bankini:  pur- 
j>oso>=.  Tradv  in<Teascd,  the  paper  currency  r\j.andt<l  Hum 
iilU,UUO,<H)0  in  15oU  to  ^225,000,000  in  Ksai.  The  domestic 
products  of  the  country  exported  in  1824  amounted  to 
$.50,000,000;  in  1830  they  had  increased  to  $107,000,000. 
The  states  of  the  Union  doubled  in  number,  and  more 
than  doubled  in  wealth  and  j)opulation.  Maiiulaciuring, 
mining,  trading,  banking,  canal,  turnpike,  steamboat  com- 
])anies  were  developing  the  states  and  enriching  their  stock- 
holders. The  railroad  companies  soon  followed.  Speculation 
bewildered  tin*  soln  minds.  The  Old  \Vorid  caught  the 
spirit  of  the  New;  even  states  and  nations  were  not  exempt. 
Va:^t  works  of  internal  improvements,  under  the  control  of 
*  McCiilloch  V9.  Maryland,  4  WheatoB,  316. 
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private  corporations,  were  iDaagurated,  the  states  either 
issuing  or  indorsing  bonds,  to  a  fabulous  sum,  to  assist  in 

their  prosecution.  Tiu'  tide  of  prosperity  carried  every- 
thing before  it  along  this  new  iiud  easy  curreut  to  wealUi 
whioh  had  been  discovered  in  the  western  hemisphere. 
The  Bank  of  iEngland  first  became  alarmed.  It  feared  for  its 
own  safety;  it  abridged  the  credit  of  the  AiiKiicaii  Itniiking 
houses  iu  Eughmd ;  the  latter  called  upon  their  home 
banks  for  specie ;  there  was  none  in  the  country ;  the  banks 
suspended,  and  the  crisis  of  1837  depressed  the  country. 
The  productions  of  the  states  were  so  enormous,  though^ 
liiaL  business  soou  m-overed  from  tlie  immediate  tihoek, 
and  in  a  few  vears  the  railroad  and  canal  construct  inn 
especially,  had  given  a  wonderful  impetus  to  trade.  It  had 
caused  to  be  issued,  unfortunately,  many  millions  of  bonds, 
a  Liixai  iiiaiiy  the  gift«  or  subscriptions  of  the  states  to  the 
gigantic  works  of  internal  improveinexit.  Again  reverses 
came.  A  financial  gloom  overhung  the  nation,  and  Penn- 
sylvania, Maryland,  Mississippi,  and  other  states  found  it 
impossible  to  meet  promptly  their  obligations.  Many 
affected  to  find  the  (ausc  of  these  evils  in  the  war  upon 
the  United  btates  Bank,  resuhing  in  a  mass  of  irredeemable 
currency  from  the  state  banks.  On  the  other  hand,  some 
traced  to  the  power  and  irresponsible  impersonality  of  pri- 
vate corporations  tliat  reckless  spirit  of  speculation  which 
forced  all  kinds  of  prices  to  unnatural  and  unhealtlilul 
figures. 

During  all  that  period  there  continued,  and  there  exists 
now,  much  dissatisfaction  with  the  opinion  of  1819.  Not- 
withstanding the  cause  was  elalM  irately  aiuued,  and  was 
then  taken  under  advisement  during  vac<iiion ;  notwith- 
standing it  was  the  Judgment  of  a  court  of  proverbial 
learning,  vigor,  inde|)endeuce,  virtue,  and  true  greatness, 
a  judgment  supported  by  three  diti'erent  concurring  opin- 
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ions,  with  only  one  dissentient;  notwithstanding  the  opinion 
of  the  court,  as  read  by  the  chief  justice,  declared  that  the 

oblit^ations  of  a  <'ontm(  t  !.y  the  8tato  could  not  (leprivo  it  of 
exercising  tliai  ^>«'\  t  it  ign  right,  its  police  power,  whenever 
necessary  for  the  public  good, — it  has  not  escaped  severe  and 
persistent  criticism.  It  was  said  that  the  obligation  clause 
of  the  (onslitutioii  was  intended  by  the  franien?  to  apply 
alone  to  private  contracts  l»etween  individuals;  that  Mr. 
Webster  had  overcome  his  adversari' «  !>y  his  superior  man- 
agement, and  had  crushed  them  by  his  masterly  abilities; 
that  even  local,  personal,  and  political  influences  had  been 
brought  to  hear  uj>on  iln-  judges  :  and  tliat  the  arhitrarv  will 
of  the  eliief  justice  had  borne  down  all  opposition. 

The  chief  justice  pa<«ses  away,  together  with  many  of  bis 
a<isociates;  a  new  chief  justice  and  new  associates,  from 
other  political  parties,  take  their  places;  they  brinp:  with 
tliem  new  ideas,  diH'erent  views  as  to  corporations,  and  niiiny 
fear  tiie  ol<l  <le<  isir)iis  will  bo  swept  away.  Then  commences 
that  siTiei«  of  opinions  which  construe  all  grants  in  charters 
most  strictly  against  the  corporation — a  doctrine  which 
Clianccllor  Kent  said  be  utterly  abhorred.  It  was  so  dis- 
tasteful to  Judge  Story  tbat  lie  tbreatened  to  i*esign  bis  seat 
on  ttie  bench,  and  lamented  that  state  sovereignty  had  been 
so  exalted  that  he  had  no  hope  of  ever  seeing  any  law 
doelared  unconstitutional.  The  first  decision  was  in  the 
Cbarlc-:  River  l>rid,i;t  case,  at  tbe  January  Term,  iNoT:*  it 
delernnnLHl  that  a  statute  empowering  the  erection  and 
maintenance  of  a  free  bridge  so  near  to  a  toll  bridge, 
erected  under  a  charter,  as  to  deprive  it  i)ractically  of  all 
tidl-,  wjis  not  a  law  impairing  tbe  obligations  of  a  contract; 
and  tliat  a  clKii  ter  of  in<-otj»oration  mu-i  ije  construed  ni'-si 
favorably  towards  the  public  and  most  strictly  against  the 
cor|K>ralion.   The  opinion  wa<»  read  by  Chief  Justice  Taney, 

*  (  li.u  K  >  Kiver  lli  i<l-e  i&.  Warren  Bridjte,  U  Peters,  420. 
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Judge  Story  dissenting.  Tlie  cause  had  been  argued  before 
Oliief  Justice  Marshall,  and  it  is  suid  Judge  8torv  expressed 

his  views.  Other  ckKisions  of  hke  eliaractor  t'ollovved:  'J'liat 
a  toll  bridge,  constructed  under  a  diarter,  eould  betaken  for 
Other  works  of  internal  improvement  U[K>n  the  payment  of 
compenisation  ]*  that,  although  a  state  can  contract  with  a 
bridge  company  that  no  subsequent  bridge  shall  be  erected 
over  the  same  river  for  a  }M'riod  of  ninety-nine  years,  a  rail- 
road bridge  is  not  a  bridge  withiu  the  contemplation  of  the 
parties.t 

Then  we  have  the  letter)*  cases,  holding  that  a  grant  t6  a 

private  corporation  to  carry  on  a  lottery  for  a  number  of 
yeai-s  is  notliing  nnn\  than  a  license  to  enjoy  tlK*^privilege 
conferred  for  the  time,  subject  to  future  control  ;J  the  legisla-*  \ 
tare  having  no  authority  to  bind  the  people  to  any  contract    j  \  \ 
which  affects  their  health  or  raoralj?.!  -  — -"^^ 

Then  we  have  the  (  Iran^er  cases.  The  Supreme  <  'ourt 
determineji  that,  in  the  absence  of  a  limitatioii  in  the  charter, 
a  state  may  regulate,  as  to  its  domestic  traffic,  the  charges  of 
a  common  carrier  for  transportation.!)  That  is  the  extent, 
too,  of  the  rulini;-  in  the  Ruijjgles  case.*' 

But  the  determination  ol  the  courts  to  confine  the  princi- 
ple of  the  college  cause  to  its  narro>\'est  technical  limits, 
was  not  the  most  serious  check  upon  the  power  of  corpora^ 
tions.  It  would  have  been  wonderful  if,  in  a  |)opalar 
government,  the  people  liad  not  resorted  to  the  ballot  for  • 
relief.  Many  expedioula  were  adopted.  In  New  York,  the 
<^onstitution  of  li>21  required  a  two-thirds  vote  of  each 

♦  West  Kiver  Bridj.'c  Co.  vs.  Dix.  «  How.  5()7. 

t  Bridie  Proprietors     Hnl^jkeu  Co.,  1  Wall.  IIG. 

X  Phalen  vs.  Vii^^nnia,  8  Uow.  lt»3. 

^  Boyd  vf,  Alabama.  ;«4  U.  .S.  04">;  Stotie  vk  Mis-siAsippi.  101  U.  JS.  814; 
Butt  here*  Union  Co.  vs.  Crtwent  City  Co.,  Ill  V.  .S.  74<i. 
11  Peck  vs.  II,  R.  Co.,  94  U.  S.  HW. 
H  Kugglea  v».  Illinois,  108  V.  ^.  o26. 
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house  to  grant  a  charter;  but  in  the  next  l^slature  thirty- 
nine  new  charters  were  granted^  and  it  was  found  as  easy  to 

get  the  two-thirds  as  it  had  been  to  get  a  bare  majority. 
The  favorite  iiioiie  of  reliei  was  lur  the  state  to  reserve  the 
right  to  alter,  amend,  or  repeal  the  charter;  this  right  being 
expressed  often  in  the  constitution,  sometimes  in  a  general 
statute,  and  frequently  in  the  charter  itself.  Massachusetts, 
in  ISIMK  adoptintr  the  ?«iiirirfstioii  of  Chid"  Justice  Parsons, 
reserveU  tliija  power  in  an  act  incorpiaaliiig  manufacturing 
companies ;  and  in  1630,  a  general  statute  to  the  same  effect 
was  pa&sed.  New  York  incorporated  the  same  clause  in  her 
constitution  of  182('>,  Wisconsin  in  1848,  California  in  1849. 
But  manv  states  still  hesitated,  and  tho.so  that  were  most 
undevi'lo|)ed,  and  had  the  <?reatest  need  for  corporations, 
hesitated  longest.  From  1840  to  1800  these  reserved  powers 
were  a|  »pro])riatcly  modified  or  neutralized,  as  public  policy 
demanded  costly  works  of  int<  i  iinl  improvement  to  be 
undertaken  by  private  corpuratiuns ;  they  were  given  total 
or  partial  exemption  from  taxation,  tixed  remunerative 
tariffs  for  transportation,  subscriptions  of  large  sums  to  the 
capital  stock  hy  the  states,  or  endorsements  by  the  states  of 
the  bonds  of  the  eonjpanies.  The  times  ar^'  ni;irked  by  the 
mo^i  radical  vacillatiou  in  the  policy  of  the  suites,  sweeping 
from  one  extreme  to  the  other,  as  one  political  party  gave 
wav  to  another. 

1'he  scoj)e  of  this  reserved  ricfht  has  been  defined  hy  the 
Supri'me  Court  of  tlie  United  Status:  The  amendment  must 
be  made  in  ^ood  faith;  under  its  guise,  oppression  must  not 
be  inilioted.  The  power  has  its  limits,  and  it  cannot  be 
used  to  take  j)roi>erty  already  acquired  under  the  operation 
of  tln'  charter,  or  to  deprive  the  eorponitiou  of  the  fruits 
of  contracts  lawfully  made  and  actually  reduced  to  posses- 
sion.The  case  of  the  greatest  hardship,  though,  was  that 

*  8hie1<iH  w.  Ohio,  U5  IJ.  8.  31tl ;  Sinking  Fund  Cases,  09  U.  k  700. 
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of  the  Spring  Valley  Water  Company,  determined  at  the     \  \ 

last  term  of  that  eon rt.*  "That  r()r[)()iati<in  had  expended  j 
vast  sums  of  money  to  collect  artilicially  in  the  mouutaiii^, 
and  to  convey  to  the  city  of  San  Francisco,  a  supply  of 
pure  water  for  the  city  and  its  inhabitants.   The  charter 
provided  that  the  water  rates  should  be  fixed  by  a  board 
of  disinterested  appraisers.    Undtr  this  reserved  power,  the  \ 
people  of  California,  by  amendment  to  her  constitution,  1 
changed  the  mode  of  valuation,  leaving  the  entire  matter  \ 
to  the  city  officials,  the  city  itself  bein^  the  largest  consumer 
of  water.    The  convi  announced  that  the  amendment  was 
clearly  authorized  uuder  the  reservatiou  stated.    The  court 
however,  expressly  reserves  the  questions,  Wliat  would  be 
the  result  if  the  municipal  government  does  not  exercise 
an  honest  judgment,  or  if  it  fixes  upon  a  price  manifestly 
unreasonable  ? 

Here,  then,  this  great  court  leaves  us.  There  is  much  yet 
of  uncertainty  and  apprehension*  But  the  sceptre  of  1819 
has  been  broken  by  jiopular  sentiment,  the  supremcwt  power 
at  last  in  a  governnu  nt  i)f  universal  sutirage.  1  liat  senti-  ' 
meat,  we  have  seen,  operates  alike  upun  courts  and  Ii-uisla- 
tures.  It  must  be  a  most  delightful  gratification,  though, 
to  every  American  lawyer,  to  look  back  over  our  juridical 
history,  and  see  the  opinion  of  the  great  chief  justice  sur- 
vive tlie  overthrow  of  parties,  and  the  varying  policies  of 
men,  of  the  states,  and  of  the  nation  :  allirmed  times  with- 
out number,  through  two  generations  of  men,  by  his  succes- 
sors, who  have  been  drawn  from  various  ])olitical  associa- 
tions. There  is  not  an  opinion,  from  Whcaton  to  l>avis, 
wherein  tlie  (piestion  of  the  conti'act  ri«zhi-  luider  cliarters  is 
involved,  wliich  does  not  declare  that  the  princijile  an- 
nounced is  but  the  spirit  of  the  original  college  decision. 
That  court  uniformly  announces,  whenever  pertinent,  that 

*  J5pring  \  alley  Water  \\  urks  i«.  Schuttler,  110  U.  8.  348. 
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the  principle  of  the  Dartmouth  College  cause  has  been  so 
long  embedded  in  the  jurisprudence  of  the  country,  that 

it  ij«  to  all  intents  and  [)urposo<  a  part  of  the  Constitution 
it«('lt'.  and  it  is  n«>w  loo  late  to  contest  il^  eorrectness.  It 
has  upheld  the  contract  by  the  stntr  iu  a  charier,  limiting 
its  right  to  taxation.  And  in  all  the  cases  the  court  says, 
the  question  is  not  whether  the  state  is  bound  by  its  con- 
tract, hut  whether  tln-re  ix  a  contr;n  t. 

It  would  be  impossible  to  foretell  what  will  be  the  etl'ect  of 
kthe  opinion  in  the  8an  Francisco  case.  We  know,  though, 
khe  result  of  tlie  decision  in  the  Granger  cases  upon  Wisoon- 
sin  and  her  sovon  sister  states.  /The  corporations  stood  still; 
railroad  ri'ii-truction  (in  lined  from  ;>,»KSr»  miles  in  those 
states  in  1672  to  ooO  in  ]87(>.  The  obnoxious  laws  were 
then  removed  or  modified,  and  railroad  construction  re- 
bountled  to  2,015  miles  in  1880.  In  Tennessee,  this  reserva- 
tion lirst  ajipenred  in  ;i  i»ernianent  form  in  her  constitution 
of  1870;  since  then,  a  period  of  fourteen  years,  and  in  the  * 
midst .  of  great  general  prosperity,  about  one  hundred 
cliarters  have  been  issued  to  railroad  companies,  under 
which  some  325  miles  of  track  have  been  constructed ;  in 
other  words,  an  avera*j:e  <•!  -ioine  three  and  oue-«juarter 
miles  of  road  to  each  coinpaiiy,  generally  narrow  guage 
roads  running  to  coal  mines  or  iron  works.  As  to  banks, 
insurance  companies,  and  the  great  variety  of  c<»rporations 
whirh  we  tind  sn  indispensable  in  the  ordinary  allairs  of  life, 
their  <tutlay  for  e<piipment  is  merely  nominal,  and  the 
repeal,  or  alteriition  of  their  charters,  would  not  be  destruc- 
tive of  everything.  Hut  if  the  worst  fears  of  capitalists  are 
ri^alized  in  the  future  opinions  of  the  highest  court  of  the 
nntinii.  ihr  telegraph,  telephone,  railroatl,  «ias,  water,  canal 
conipanie.*^,  h;ivini:  their  entire  capit^il  inve-sltnl  in  their 
e(|uipments,  will  hold  their  property  subject  to  the  will  of 
tht  ;    pie.   The  breath  that  made  them  may  ^blow  them 
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away.  But  tal(C  the  San  Francisco  cmi,  as  it  stands 
adjudicated.   Could  there  be  found  capital  anywhere  now 

sufficient  to  cori-iriKt  water  ^volk.•^  valued  at  ^ir>.(HM),(l(M),  the  i 
corporation  to  tix  its  own  rates,  if  there  was  present  tliis 
reservation,  by  which'afterwards  the  legislature  could  have  ' 
the  rates  iixed  by  the  city  officials,  who  would  be  un-  j 
douhtedly  elected  hy  the  j)eoj)le  upon  the  ex|>ress  ]>le<liie  j 
that  tliev  Would  <^ive  eheup  water  rates  to  their  cunsiitiienis  Z  I 
Certainly  not,  unless  there  was  an  immense  margin  for  I 
possible  profits.*   Tlicrejs  no  stabilitv  in  the  invcjftment;  | 
and  the  want  of  that  is  wlmt  speenlation  feotls  upon.  Investors,  | 
tlieret'ore.  have  tliose  terrible  ealaniiiies  lianging  over  tliem  ; 
and  we  see  the  failure  of  a  broker's  oilici*  in  New  York  t  arry 
down  a  bank  in  Indiana,  afiect  the  price  of  sugar  in  New 
Orleans,  and  depress  the  value  of  town  lots  in  Memphis. 
^\JlI-IL^**'^^  interests  are  to  V)e  deterniined  hy  a  town  meeting  j 
or  a  ])«)[>n],ir  •  leetion,  well  may  we  say  we  know  imi  wliat  to  1 
ex^'ct.    We  have  not  quite  forgotten  how  tlio  Italian  (  V»urt 
of  Cassation  latelv  shocked  the  moral  sense  of  all  law- 
respecting  communities,  by  a  decision  which  upheld  an  act 
of  the  Jtalian  legislattire.  j»ra<'tieally  confiscating  to  the  use 
of  the  government  the  private  projx  rty  of  a  religious  society. 
Nor  can  we  soon  forget  how  har<l  it  was  tor  us  to  reconcile 
ourselves  to  the  recent  opinion  of  the  Supreme  Court  of  the 
United  State  s,  declaring  valid  an  act  of  tlie  I'arlianient  of 
the  J  >(»niini()n  of  ( 'anada.  leleasing  the  lien  ol  the  ujnrtunL:'  t> 
of  a  railroad,  and  .suhstitnting  new  securities  for  the  b<  >iMU.* 
The  principle  was  that  the  legislature  is  onniipotent.  i'iiere 
is  but  a  step  to  that  omnipotence' with  us,  from  the  point  to 
which  this  reserve*!  jx^wer  of  rej)eal  has  led  us. 

i  have  no  *loubt  that  Cliief  Justice  Marshall  would  have 
rendered  the  same  opinion  in  the  iSan  Francisco  case.  I 
have  the  most  supreme  confidence  in  the  entire  correctness 

^  Caiui'ia  >•).  Uv.  Co.  iti.  Licbluml,  IC'J  U.  S.  r>i'7. 
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of  both  that  and  the  college  decision.  I  am  also  thoroughly 
satisfied  that  the  practical  effect  of  each  is  deplorable.  It 

f  is  pitiable  to  behold  a  sovereign  state  so  bound  up  by  a 
contract  that  she  cannot  protect  the  intercsis  of  her  citizens, 
fluctuating,  as  t}ioy  do,  from  generation  to  generation.  It 
is  just  as  pitiable  to  see  a  great  public  enterprise  subject 

I  to  be  d€8tro\'e(l  at  any  time  by  national  error  or  caprice. 

Li't  tliere  ho  u  contract  between  the  state  and  the  corp>ora- 
tion ;  but  U't  it  be  one  in  which  neither  is  at  tlie  mercy  of 
the  other.  Like  a  contract  between  individuals,  it  should 
be  fair,  just,  and  honorable  in  all  its  parts.  Let  the  state 
reserve  the  power  of  altering  the  charter,  but  in  such  man* 
ner  only  as  not  to  reduce  the  net  earnings  below  such  a 
stated  per  centum  as  the  state  and  the  investors  shall  have 
agreed  upon  beforehand,  as  being  a  fair  annual  return 
upon  the  capital  invested.  Such  was  substantially  the 
KnL:l!>li  Railway  Act  of  1841:  a  -table  an«l  e<iuiuil>le  pliiii 
olicred  to  cai)itiil  by  a  monarchical  governnienl  without  a 
written  constitution,  and  after  which  it  might  be  wise  for 
us  to  pattern.  No  thoughtful  person  can  contemplate  the 
difficulties  attendinpr  the  correct  solution  of  these*  questions 
without  some  apprehensions  as  to  the  future  of  the  Re- 
public. Fortunately  there  is  an  inner  Kepublic,  formed 
'  of  the  Bench  and  Bar,  to  whose  wisdom,  moderation,  and 
patriotism,  the  issues  joined  are  first  submitted.  Whatever 
may  1m>  our  j)rolessional  duties  to  our  clients  in  private 
causes,  the  American  Bar,  as  one  of  the  moral  and  intel- 
lectual ibrces  of  the  nation,  has  a  clear  and  important 
duty  to  })erform  in  matters  of  such  great  public  concern. 
Here  it  is  to  do  what  we  fitly  may,  to  lift  above  the  passions 
of  the  hour  tiUcr[>rises  which  are  so  closely  and  prom- 
inently conneeted  with  our  chosen  profession,  and  also 
with  the  wealth,  prosperity,  and  glory  of  our  common 
conn  try. 
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Stock  IHvidends  <md  their  Besiraini. 

The  growth  of  corporate  iuterests  has  been  attended  by 
the  development  of  constitutional  and  statutory  provisions 
for  their  regulation  and  control.  The  ahuses  which  have 
arij^cn  liavi  produced  the  attendant  ic^  train  Us.  The  too 
liberal,  if  a  stronger  term  is  not  jipplied,  exercise  of  the 
legislative  power  to  grant  special  charters,  resulted  in 
the  almost  universal  adoption  of  constitutional  provisions 
restricting  the  ri^ht  to  grant  charters,  to  the  enactment  of 
general  laws,  under  whicli  alone  private  rorpuralions  euuld 
be  organized.  Under  their  broad  defimtions  of  purposes, 
and  their  facility  of  organization,  the  past  few  years  have 
been  remarkable  for  the  growth  of  these  interests.  The  vast 
majority  of  the  corporations  now  in  existence  owe  their  life 
to  these  general  laws,  and  it  is  this  class  to  which  tiiis  dis- 
cussion more  especially  applies.  Whether  or  not  corpora- 
tions created  by  special  charters  come  within  the  prohibitions 
of  the  provisions  under  discussion,  is  a  question  involving 
principle's  which  are  n(»t  within  tlie  limits  of  this  paj^er. 

Auotiier  class  of  legislation  has  l)een  the  outgrowth  of 
another  evil,  which  has  resulte<l  from  the  liberal  provisions 
of  the  general  laws  governing  corporations  and  their  powers. 
Corpomte  securities  in  the  shape  of  capital  stock,  bond.-?,  and 

(257) 


Digitized  by  Google 


25K 


AklESICAN  BAB  ASSOCIATION. 


other  negotiable  securities,  have  increased  so  largely  that 

the  earnini:  <  ii[)arity  of  the  corf»orations  has  been  taxed  to 
their  lull  exlcnt  in  oixlor  to  iikcI  ihe  tixed  charges  which 
some  of  tlicso  entail,  and  to  make  any  return  upon  the 
shares,  which  represent  capital  stock  apparently  invested. 
That  this  effort  has  been  too  great  in  many  cases,  the  various 
forcclnsuro  procmlings  and  m)r<rani/.ation«<  show.  lJut  tlie 
eM«  ct  of  this  overburdening  of  cori)oraiiuus  has  made  itself 
fflt  ill  tile  increased  tax,  especially  in  the  case  of  railroa<ls,  . 
which  have  fallen  u|)on  the  public.  The  reaction  which  this 
latter  burden  has  produced  has  given  rise  to  the  adoption 
of  mians  to  re<rul.ii(  and  relieve  it,  an<l  to  prevent  the  causes 
which  liave  occasioned  it.  Tlic  (^ranm  r  hiws,  as  they  are 
called,  were  the  ettbrt  to  accomplish  the  former  purpose,  and 
the  provisions  under  discussion  that  for  the  latter. 

The  latter  are  IkMIi  constitutional  and  statutorv,  and  wiil 
be  given  in  the  onler  *)f  iheir  importance. 

In  the  states  of  Ahil^ama,  rulitornia,  Colorado,  Louisiana, 
Missouri,  Pennsylvania,  and.  Texas,  the  constitutional  pro- 
visions are  general,  but  in  Illinois  and  Nebraska  they  apply 
only  to  railroads.  Their  huiguage  is  prartit  ally  the  same, 
although  in  ."^onie  of  th»m  it  is  more  specilic  Thu  diller- 
ences«  however,  are  not  especially  important,  for  none  of 
them  materially  affect  the  intent  and  purpose.  In  Illinois 
and  Nelirnska  the  provision  that  "all  stf>ck  dividends  and 
other  fictitious  increase  of  the  capital  .-^luck,  ete.,  .^liall  Ix' 
void,"  only  strengthens  the  construction  of  the  restraint 
involved  in  the  entire  section. 

The  language  of  the  section  of  the  constitution  of  California 
i<  -o  iieaily  i<lenlical  with  that  of  most  of  the  -lates.  that  :i 
wiU  answer  fnr  the  examination  of  the  principles  involved 
in  them  till.  It  is  as  follows:  J' No  corporation  shall  issue 
}«tock  or  bonds  except  for  *money  paid,  labor  done,  or 
]  iM[.(  rty  actually  received;  and  all  fictitious  increase  of 
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stock  or  indebtedness  shall  be  voidJ  The  stock  and  bonded 
indebtedness  of  corporations  shall  not  be  increased  ex(x  |)i  in 
pursuance  of  general  law,  nor  \vitI)out  the  consent  of  the 
persons  holding  tlie  larger  amount  in  value  of  stock,  at  a 
meeting  called  for  that  purpose,  giving  sixty  days'  public 
notice,  as  may  be  provided  by  law." 

The  section  in  the  constitution  of  Texas  consists  of  the 

first  clause  only  uf  tlie  abuvtj  sei  tiun. 

The  proliibition,  and  in  most  cases  the  same  words,  have 
been  incorporated  into  the  general  statutes  governing  cor- 
porations and  their  organizations,  in  the  states  of  Alabama^ 
Missouri.  c.:i(l  rciiii^^x  1  vaiiiti,  and,  intt*  those  governing  rail- 
roads, in  Colorado  and  Illinois."  The  otln  i-  -talcs  which 
have  the  constitutional  provisions  seem  not  to  have  taken 
any  statutory  action  in  conformity  to  them.  In  New  York, 
the  lirst  clause  of  the  section  above  set  forth  has  been  enacted 
only  in  the  general  law  governing  hii^iiicss  cor|K>ralions. 
In  Wisconsin  there  is  a  statutory  enactment  which  is  general 
in  its  application,  and  whose  prohibition  is  in  essentially 
the  same  terms  as  in  the  constitutional  prohibition  given. 
In  Massachusetts,  telegra|>}i  and  L:a<  liiiht  companies  are 
prohibited  from  dcchiiing  stock  dividends;  but  the  same 
restriction  is  applied  to  other  corporations  by  the  specific 
provisions  as  to  the  mode  and  manner  of  disposing  of  any 
increased  issue  of  capital  stock.  In  Maine  the  statutory 
enactment  is  as  follows;  "'rbc  ca[)ilaJ  >i<»ck  ^al)scribed  tV»r 
any  corporation  is  declared  to  be,  and  stand  for,  the  s«M  urity 
of  all  creditors  thereof:  and  no  payment  ufton  any  mbacrip- 
tion  to,  or  agreement  for^  the  capital  slock  of  any  corporationy 
shall  be  deemed  a  pdi/moit  within  the  pnrrlcir  of  this  cJiapter, 
unless  buna  fide  naide  in  cash,  or  in  some  oUiei'  matter  trr  iking 
at  a  bona  tide  valuation  thereof  J' 

While  this  language  differs  from  the  other  provisions,  its 
purpose  and  the  evil  aimed  at  are  the  same.    It  provides 
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for  ail  issue  of  capital  stock  only  upon  the  actual  receipt  by 
the  corporation  of  a  consideration  of  an  equal  value  to  it 
It  will  be  unnecessary  to  particularly  notice  it  further,  as 

the  ]»rincii)lL's  wliich  govn  n  tlit  oilit-r  provisioni^.  will  deter- 
iiiine  its  nieaaiug  and  clicct.  biiiiilar  provisious  are  not 
found  in  the  constitutions  or  statutes  of  any  of  the  other 
states  not  alreadv  enumerated. 

IJeforo  the  meaning  and  eflbct  of  these  enactments  can  be 
dettrndned,  it  will  be  necessary  to  exannne  the  legal  prin- 
ciples governing  corporations  and  their  capital  stock.  The 
first  to  be  considered  is  that  of  corporate  powers.  The 
Supreme  Court,  in  Huntington  vs.  Savings  Bank,  96  U.  S., 
3sS.  says,  "It  is  a  cardinal  rule  of  the  law  of  corporations 
that  a  corporation  crcutt'<l  by  statute  can  exerci^5C  uu  power, 
and  has  no  rights  except  such  as*  are  expressly  given  or 
necessarily  implied.''  And  in  Thomas  vs.  Railroad  Co.,  101 
U.  S.  71,  they  say,  *'We  take  the  general  doctrine  to  be  in 
this  cMunUv,  thou^xh  there  Ttiav  be  exceptional  cases,  and 
some  authorities  to  the  contiary,  that  the  power  of  corpom- 
tions  organized  under  legislative  statutes  are  such,  and  such 
only,  as  those  statutes  confer,  conceding  tlie  rule  a}>plicable 
to  all  statutes,  that  what  is  fairly  in^plied  is  as  much  -raiile<i 
as  Viiat  i.s  ex])res6cd,  it  remains  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  and  that  the  enume- 
ration of  these  powers  implies  the  exclusion  of  all  others." 
And  it  follows,  as  a  lo^^ical  and  necessary  conclusion  from  this 
d(K  nine,  that  no  vole  or  act  of  a  cor]>orati(»n  can  enlarge  its 
chailei'ed  authority  eitlicr  as  to  the  subjects  or  property  of 
the  cor[M oration.'*'  The  authorities  are  so  unanimous  in  their 
rulings  on  this,  that  it  is  unnecessary  to  cite  them  further  to 
sii-taiii  what  may  be  repirded  as  an  element^iry  principle 
of  the  law  of  corj^oratioiis. 

*  Suleni  M.  D.  tkiqm.  w.  Ropes,  6  Pick.  32;  Soovile  w.  Thayer,*  IftiV 
r.  S.  14S ;  Satl.  Tnwt  0>.  v$.  Miller,  35  N.  JT.  Eq.  162. 
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Acts,  therefore*  of  corporations,  in  violation  of  their  cor- 
porate powers,  are  uUra  vires  and  void.   Estoppel  may  bind 

them  ]>v  rea<c)ii  of  acts,  which  are  ultra  vires,  when  thev 
iv.>ult  in  a  eontnicl  Luiii|)letely  executed,  hut  while  the  eon- 
tract  remains  executory,  no  action  can  be  maintained  for  its 
enforcement  and  no  court  will  decree  its  execution,  when 
such  action  or  decree  calls  for  the  exercise  of  powers  not 
£irante<l  hv  its  charter,  and  h<in(  ultra  vires.  "In  every 
case,  where  a  contract  of  a,  corporal  ion  was  allowed  to  stand, 
although  in  contravention  of  its  charter,  it  is  safe  to  con- 
clude that  the  charter  did  not  declare  the  contract  illegal 
and  void."*  It  is  unc|ue.stionablc  that  *^  an  ille<ral  and  void 
contract  cannot  be  made  valid  by  the  acijuie^ccnce  ur  raiili- 
eation  of  every  member  of  tlie  cori)()ration."t  Where  the 
powers  of  a  corporation  are  limited  and  defined  by  the  gen- 
eral laws,  under  which  they  derive  their  being,  and  such 
liniiiaiiun  is  furtlier  enforcetl  In' a  direct  prohi]>ition,  declar- 
ing the  acts  in  coniraveution  of  them  void,  the  law  is  well 
settled  to  be,  that "  if  a  corporation  has  power  it  may  dele- 
gate such  power;  and  it  is  only  when  prohibited  by  law  or 
the  act  is  not  incidental  to  the  jiurposes  of  its  incor|)oration, 
that  it  is  fdira  eife,s  and  void.t  A  contract  or  transier  of 
proj^erty  to  whi(;h  a  (  orporatioii  is  a  party  is  absolutely  void, 
if  declared  void  by  the  act  of  incorporation  or  by  a  general 
law.'*§  It  may  be  accepted  as  the  established  doctrine  that 
*'\vlieu  the  le<ri-^laUu'e  |»ioliibits  an  act  or  declares  that  it 
shall  be  unlawful  to  i)crforni  it,  every  rule  of  interpretation 
must  say  that  the  legislature  intended  to  interpose  its  power 

*  Momwets  on  Corpns.  Sec.  45,  75 ;  in  re  Comstock,  3  Sawy.  21S;  Aali- 
bury  Ry.  Co.  tra.  Riche,  L.  R.  7  H.  L.  6  >2, 673. 

t  Morawets  on  Corpnn.  Sec.  34;  Aohburv  lly.  Co.  vt.  Riche,  L.  R.  7  H. 
Jj.  653, 673;  Barton  tv.  Plank  Road  Co.,  17  Barb.  397. 

t  E.  N.  Y.  A  J.  R.  R.  Co.  v».  Lightluill,  >  Abb.  Pr.  (N.  S.)  461. 

I  MorawetE  on  Corpus,  sec.  38. 
17 
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to  prevent  the  act,  and  as  one  of  the  menns  of  its  prevention 
that  courts  should  hold  it  void.  This  is  as  manifest  as  if 
the  statutes  had  declared  that  it  should  be  void.  To  hold 
otherwise,  would  be  to  ^ave  the  person  or  individual  the 
same  rights  in  enforcing  proliibited  contracts,  a«=  the  guod 
citizen  who  respects  and  conforms  to  the  laws."*  The  acts 
of  a  corporation,  therefore,  calling  for  the  exercise  of  a  cor- 
porate power  unauthorized  and  pofdtively  prohibited  by  the 
law,  Would  be  Void  iioui  ilie  furce  of  the  prohibiiiou  aloue, 
but,  certainly,  there  can  be  no  question  of  their  invalidity, 
when  they  arc  declared  void  by  the  terms  of  the  prohibi- 
tory clause.  Being  void,  it  follows  that** no  agreement  of 
shareholders  can  make  that  a  contract  of  the  corporation, 
wiiich  llic  law  says,  cannot  and  shall  not  be  su/'t"  "Being 
void  in  its  inception,  at*  beyond  the  provision  of  the  statute, 
it  cannot  be  ratified  even  by  the  assent  of  the  whole  body  of 
shareholders.**!  As  the  stockholders  cannot,  by  their  action, 
render  valid  and  binding  upon  a  corj)oration  a  cuuuaci,  de- 
clared by  law,  void,  so  it  also  Ibl lows,  that  "The  ])ower  of 
a  corporation  cannot  be  in  the  slightest  degree  enlarged  or 
extended  by  the  assent  of  its  stockholders  or  by  any  action 
thev  mav  take."^  Neither  can  an  act  or  <-Mntraet,  void  hv 
provisitHi  ni  law,  be  rendered  binding  by  estopptd,  nor  will 
a  partial  performance  of  such  a  contract  become  the  founda- 
tion of  a  right  of  action.  **  Can  they  found,"  sa^'s  the  Courts 
in  Ash  bury  Hy.  Co.  t?«.  Riche,  **such  a  right  on  an  agree- 
iiH  iii,  voitl  for  want  of  cor|«ni;it('  auflioi  ily  and  forbidden  by 
the  policy  of  the  law?  To  iiold  that  tiiey  can,  is  in  our 
opinion,  to  hold  that  any  act  performed  in  executing  a  void 
contract  makes  all  its  parts  valid,  and  that  the  more  that 

*  Cin.  Milt.  H.  A.  Go.  v$,  Rosenthal.  55  lite.  91. 
f  Ashbury  Ry.  Co.  v»,  Richc,  L.  R.  7  H.  L.  e&o,  653. 
J  lit 

i  Nrttl.  Tnwt  O).  w.  Miller,  33  N.  J.  Eq,  162. 
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ie  done  under  a  contract  forbidden  by  law,  the  stronger  is 

the  cliuiii  lo  its  enforcement  by  the  courts." 

The  next  feature  of  corporations  to  be  considered  is  the 
distinction  between  its  capital  and  capital  stock.  Th^y  are 
often  used  as  interchangeable  forms,  but  the  difference  is 

wxll  dtjliiieel,  and  has  an  important  bearing  in  this  discus- 
sion. The  capital  of  a  corporation  includes  its  capital  stock, 
but  the  capital  stock  embraces  only  indirectly  the  capital. 
"The  capital  stock  is  that  money  or  property  which  is  put 
into  a  single  corporate  fund,  by  those  who,  by  subscription 
therefor,  become  membt^rs  of  tlie  corporate  body.  That  fund 
becomes  the  property  of  the  aggregate  body  only,"*  "  It  is 
like  that  of  a  copartnership  or  joint  stock  company,  the 
amount  which  the  partners  or  associates  put  in  as  their  stake 
in  the  concern. "t 

"The  word 'capital/  as  used  with  respect  to  corporations, 
primarily  signities  the  aggregate  of  the  funds  subscribed  for, 
and  either  paid  in  or  agreed  to  be  paid  in  by  the  stockholders. 
( Boone  on  Corporations,  sec.  lOo.)  It  is  also  in  general  use  as  sig- 
nifying Llic  suni>  [>aid  in  by  the  sul  ribers,  with  the  addition 
of  all  gains  and  prohts  realized,  with  such  diminutions  as  have 
resulted  from  losses  incurred  in  transacting  business.**  (Com- 
stock,  J.,  in  People  vs.  Commrs.,  23  N.  Y.  192-219.)  In  this 
latter  sense  tin  (  npitnl  of  a  corporation  is  (he  fund  with  which 
it  transacts  its  business,  and  embraces  all  its  property, real  and 
personal,  constituting  the  assets  of  the  corporation,  such  as 
are  subject  to  execution  at  law.  (New  Haven  va.  City  Bank, 
32  Conn.  10«;  Thompson  on  Stockholders,  sec.  11,12.)  The 
words  "capital  stock,"*  when  aptly  used,  describe  thciuUiv>l 
of  the  stockhoidei^  iu  tlie  corporation.    Upon  this  distinction 

*  Biirrall  ts.  iiu>liui.  k  XL  U.  (V>.,  75  X.  Y.  2l»l. 

t  Williunis  vs.  VV.  U.  Tel.  Cu.,  y;>  -N.  Y'.  ISl* ;  rarriugton  vs.  Teimeatjee, 
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between  the  capital  of  a  c<)ri>oration,  which  is  iU  property, 
and  the  cap  if  til  fttoekf  which  represents  the  interests  of  stock- 
holders in  tlio  corporation,  an<l  is  their  property,  the  powrr 
of  the  stntes  to  subject  the  >liarc.-<  ol  nalioiial  liaJikiiiLi:  u«o- 
oiations  to  taxation  is  vindicated,*  The  title  toall  the  prop- 
erty is  in  the  corporation,  and  remains  so  until  by  jirojier 
action  the  intereft*^  arc  chanjred.  So  much  of  the  capital  as 
is  n  presi'iited  hv  the  eapital  stock  issutMl,  must  always  l»e 
ke]>t  uiiiiiij»aire(l  ciurin;^  the  existence  of  the  eur{H>rdtion : 
but  that  portion  of  the  aipital  which  repre!H?ntA  the  surplus 
arising  fn>m  the  oi>eration  of  the  business  of  the  corporation 
is  sultjcet  to  the  diseretion  of  the  niaTin<jer?  in  regard  to  its 
disp«tsitiuii.  '  I'loiits  remain  a  part  of  the  fund  eon>iiiulin.i^ 
the  capital  until  actually  divided  amon^r  the  stockholder^, 
and  if  this  fund  is  afterwards  re<luced  by  losses  only  the 
surphis  can  be  divide<l,  after  deducting  the  amount  of  the 
eapital  tii'st  invest(Ml."t  I  lUil  a  divisitui  by  the  firoper  au- 
tlntritit's  this  "gurplus  tund  bclun<xs  to  the  corporation. "J 
What  the  amount  of  the  capital  shall  be  is  within  the  dis- 
cretion of  the  managers,  but  the  amount  of  the  capital  stock  is 
limited  and  determined  by  the  charter  and  thelaw;*  govormn<» 
it. 5  \o  corporation  can.  therelbre,  issue  any  m<>iv  ca[>ital 
shn  k  iliaii  iiie  amount  authorized,  and  anyattemj>t  toexcecd 
this  limit  is  illegal,  and  the  stock  is  void.  No  rights  accrue 
to  creditors  on  uccr)unt  of  sucli  over  issue,  and  the  holder  is 
not  esto]tpe<l  byaii\  action  ol  himself  to  question  its  validitv 
or  liis  liability.  Should  an  inerciuse  of  capital  stock  be  dc- 
sire<l,  the  authority  for  such  increase  may  be  obtained  in  tlie 


♦  Wfttthorby  w.  Baker,  iJo  N.  J.       "iO-v-fi;  Van  Allen  w,  Aaseeponk  3 
Wall.  r»7;j,  5K4 :  re»)j>]e  r*.  CommrB.,  4  Wall.  244. 
t  MorawH/.      (N>n*"^'  HtM*.  348;  Phelpci  vb.  Farmers  and  M.  Bk.,  2tt 

Conn.  i>i>s. 

+  Williams  m.  W.  U.  Tel.  Ok     N.  Y.  18». 
^.  FarrinL'ton  rn.  TennewHoe,  tWi  V,  S.  6H6. 
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manner  provided  by  law.  A  strict  conipliauee  with  the 
statutory  requirements  is  necessary  to  acquire  this  ri^rht. 
But  that  this  right  to  an  iut  rr.Hotl  capi{al  stork  uiay  he  of 
value,  the  power  to  idsue  it  must  be  conferred  upon  the  cor- 
poration, and  its  exercise  must  conform  to  the  terms  of  the 
grant.  The  ri^ht  to  an  increased  capital  stock  may  exist, 
but  the  power  to  avail  «»f  it  hy  an  issue  may  be  liiiiited  and 
restricted  to  certain  prciscribed  modes.  The  cai)ital  stock  or 
shares  of  the  corporation  constitute  a  trust  fund  for  the  benefit 
of  the  general  creditors  of  the  corporation,  and  the  subscript 
tions  to  this  can  only  be  tulfdled  by  a  hm^  fide  payment,  in 
contormity  with  the  contract.*  "Tlie  earlier  cases  held  that 
the  contract  of  the  subscribers  could  only  be  fulfilled  by 
payment  in  money.  In  later  cases  this  iloctrine  has  been 
relaxed,  and  stock  issued  and  paid  up  in  work  and  labor  or 
in  purchase  of  property  the  cor})oraLiun  is  auilmrized  to 
hold,  has  been  held  to  liiive  been  legally  issued.  Statutes 
have  been  passed  authorizing  corporations  to  purchase  prop- 
erty  needed  for  their  business,  and  to  issue  stock  in  payment 
for  it,  or  to  accept  such  property  inpayment  for  subscriptions 
to  ca])ital  stock.  But  in  all  such  cases  transactions  under 
such  powers  have  been  upheld  only  where  the  contract  for 
the  rendition  of  services  or  the  purchase  of  property,  pay- 
able in  stock,  has  been  made  in  <;ood  faith,  and  the  proi>erty 
taken  in  paynicnL  of  stock  subscri}>liuns  has  l)een  put  in  at 
a  bmid ^/itie  valuation ;  and  the  courts  have  intlexibly  enforced 
the  rule  that  payment  of  stock  subscriptions  is  good  a3 
against  creditors  only  where  payment  has  been  made  in 
money,  or  in  what  mav  fairlv  be  considered  as  moneys 
worth. "t  8uch  mav  be  considered  the  established  rule  as 
to  contracts  of  subscription  to  tlie  original  issue  of  capital 

^S-iiWNer      n<»;i<_'.  17  V\'all.  <»lt>. 

t  Weutlit'rb.v  iv-t.  baker,  '.},)  N.  J.       OKi,  and  authoritie.-j  cited. 
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stock.  Tlie  contract  in  that  cixse  is  bi'tween  the  individual 
subscribers  and  results  in  the  formation  of  the  corporation. 
"  The  contract  for  the  issue  of  new  shares  in  a  corporation, 

already  or;::anizt»<l  and  formed,  is  not  one  with  the  members 
as  iiidi viduiils,  1>UL  witlj  llie  whole  body  acting  in  a  eor|>orate 
capacity, and  is,  therefore,  a  contract  between  the  corporation 
on  the  one  hand  and  the  subscriber  on  the  other.  Every 
such  contract  requires  a  sufficient  consideration  for  its  sup- 
port, and  the  j)arties  le<:ally  qualified  to  enter  into  it.  To 
constitute  the  ssubacriber  under  this  contract  a  member,  the 
corpomtion  must  issue  a  certiHcate  or  in  some  way  reoognize 
him  as  a  member.^'*  Such  is  the  re(|uirement  of  the  contract 
as  betwet»n  the  corporation  and  thow  dealing  with  it,  as 
between  the  jtarties  u>  ii,  but  the  >anit'  rule  of  i;ood  faith  in 
the  payment  of  the  new  ca]>ital  stock  applies  as  in  the  ca«e 
of  original  capital  stock.  What  shall  constitute  the  legal 
and  valid  fulfillment  of  this  contract  for  new  stock,  which 
will  authori/.c  tlic  eor}> •ration  to  issue  tlie  certifieate  of 
membersliip  to  the  suViscribers  is  to  be  determined  by  the 
intent  and  meaning  of  the  provisions  under  dkcussion. 

What,  then,  is  the  individual  interest  of  the  shareholder 
in  a  corporation,  and  in  what  relation  does  he  stand  to  its 
}>ro[>erty?  "  ]\lach  share  represents  an  ahquot  ]»art  of  the 
caj)ital  stock  ;  but  the  hohler  cannot  touch  a  dollar  of  the 
principal.  He  is  entitled  only  to  a  share  in  the  di>ddends 
and  profits.  Upon  the  dissolution  of  the  institution /each 
shareholder  is  entitled  to  a  proportional  share  of  tlie  re- 
i>i'lunni,  alter  saii-iyinu:  all  lialnlilies." t 

**  The  property  ol  t  \  ei  y  corjwration,  including  all  its  earn- 
ings and  ijrolits*,  belongs  primarily  to  such  corporation 
ex<'lusivelv,  and  not  to  its  stockholders  individuallv  or  col- 
Icciively.    They  have  a  certain  claim,  it  is  true,  but  their 

*  Morawets  on  Corpntt.,  eec.  202. 

t  Farrittgttm  v».  TennesKee,  95  U.  S.  l?87. 
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claims  are  always  subordinate  to  the  claims  of  creditors, 
aud  the  latter  approach  much  nearer  to  the  condition  of 
owner^ihip  tlian  the  loniicr.  "  L  Jitil  a  division,  a  >]i;ir<  - 
holder  has  no  legal  right  to  the  property  or  proHtii  of  the 
corporation.  Says  Lord  Denman,  C.  J.,  in  Queen  m  Amaud, 
9  Ad.  &  EL  (N.  R.)  806:  "The  individual  members  of  a 
€or|>oration  are  no  doubt  interoste"!,  in  one  sense,  in  the 
property  of  tlie  corix>ratioii,  as  they  may  derive  individual 
benefit  from  its  increase,  or  loss  from  its  destruction ;  but  in 
no  legal  sense  are  the  individual  members  the  ownei-s."  And 
in  Browne  vs.  Cbllins,  L.  R.  12  Fa\.  (  as.  1,  the  Vice 
CIki Ht_elloi*,  in  speakirig  of  the  riglds  of  a  sK^ckhoider,  .siys : 
"He  has  no  in*  h.xite  or  other  legal  right  till  the  dividends 
have  been  declared."  t 

When,  then,  can  dividends  be  declared,  and  by  whom?  "  It 
is  a  fundaiueiilai  rule  that  dividends  can  be  paid  only  out 
of  profits  or  the  net  iucreaiKj  of  the  cajdtal  of  a  eorjM>ration, 
and  cannot  be  drawn  upon  tlie  ca]utal  contributed  by  the 
shareholders  for  the  purpose  of  carrying  on  the  conipany*s 
businefis.  And  a  holder  of  shares  in  a  corporation  has  no 
legal  ciaiin  to  profits  earned  by  tlie  coni[)any  until  a  divi- 
dend has  been  deelared  by  the  proper  agents ;  nor  can  he 
compel  the  declaration  of  a  dividend,  except  when  the 
profits  are  withheld  in  violation  of  the  charter."  t  But 
when  tlicre  is  a  :-urplus  fund,  ovt-r  and  above  the  capital 
stock,  paid  in,  then, whether  a  dividend  sh^ll  be  niadi-, 
andy  if  made,  how  much  it  shall  be,  and  when  and  where  it 
shall  be  payable,  rest  in  the  fair  and  honest  discretion  of  the 
directors,  uucontroliable  by  the  courts."  § 

*  Karnes  rs.  Kochester     (  icnrsco  Valii'V  K.  H..  4  Abb.  P.  X.  llo. 
t  Hyatt  vs.  Allen,  "w;  X,  V.  ;>">;  ;  MLiiui  m.  I'uige,  iH)  Massi.  lUU ;  Rand  is. 
Hubbcl.  1  b'.  M;vHK.  ATi. 

X  >b'i:iuetz  «>n  C<)ri>ns.  St>r.  341 :  id.  :J.'>I. 
J  Wiiiiauifi  vs.  W.  U,  Tel.  Ct..,  U3  N.  V.  luJ. 
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The  English  cases  decided  that  "Profits  and  dividends 
must  be  paid  in  cash *  but  the  latest  American  case  has 

stateil  tlie  rule  to  l»o  that  tljev  mav  l)o  declared  and  divided 
in  [Jioperty,  if  the  property  i.s  capable  of  division,  and  iiihe 
prolits  have  been  invested  in  other  proj^rty  necessary  for 
the  use  of  the  corporation,  which  cannot  be  divided  in  kind, 
then  a  dividend  may  be  declared,  based  upon  these  profits, 
or  the  cor}>oratioii  iiiay  hormw  mom  y  on  tlie  faitli  of  them, 
and  divide  it.  f  In  every  auie,  iiowever,  tlie  amount  divided 
must  have  been  honestly  earned,  and  the  dividend  must  not 
impair  the  capital,  represented  by  the  capital  stock  issued. 

Wlietlier  the  En^i^lish  rule  as  to  payment  of  proHt?  and 
dividviid.^  >liould  have  been  adlnred  to.  is  a  que.-iiun  wiiich 
the  provisionai  under  discussion  would  .^eem  to  answer  in 
the  affirmative.  That  it  is  not  the  law  in  this  country,  the 
prevalence  of  stock  dividends  and  their  ap])roval  by  the 
courts  clearlv  show.  A  stock  dividend  in;iv  l)e  ddined  to 
be  the  issue  by  a  cor|K;raii"ii.  a  dividend,  of  new  shares, 
which  have  been  paid  up  by  the  transfer  from  the  surplus 
or  profit  and  loss  account  to  the  account  representing  capital 
stock,  of  a  sum  equal  to  their  par  value.  The  "money 
earned  by  a  corporation  is  corporate  projierty,  and  not  the 
separate  property  of  tl  •  stockholder:^,  unless  and  until  dis- 
tributed among  them  by  the  corporation.  In  the  absence  of 
any  re-straining  statute,  the  corporation  may  treat  it  either 
as  an  increase  of  its  property  or  as  profit^  of  its  business."  J 
But  that  8UcJi  a  dividend  may  be  made,  the  stock  issued 
must  be  represented  by  property.  "  A  distribution  of  stock 
gratuitously  to  the  stockholders  of  a  company,  based  upon 
no  value,  a  mere  inflation,  or,  to  use  a  phrase  much  in  vogue, 

*  Jlorawetz  on  Corjms.  Hec.  3»>1. 

t  Wiltimiw  V9,  W.  U.  Tel.  Co.,  93  N.  Y,  189 ;  Beere  v».  Bridgeport  S.  Co., 
4L»  i'oiin.  1*4. 

X  Hand  vs.  Hubl>el,  llo  Mun.  474. 
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a  watering  of  stock,  would  be  condemned  by  law."*  A 
stock  liividend  is  exceptional  in  its  cliarncter,  and  the  objec- 
tions to  them  as  bearing  upon  the  value  of  the  stock,  address 
themselves  moie  to  the  managers  than  to  the  courtf  "After 
a  stock  dividend,  a  corporation  has  just  as  much  property 
as  it  had  liefore.  It  is  just  as  solvent,  and  Ju-t  :is  tupablc  uf 
meeting  all  demands  upon  it.  Alter  such  a  dividend,  the 
aggregate  of  the  stockholders  own  no  more  interest  in  the 
corporation  than  before.  The  whole  number  of  shares 
before  the  stock  dividend  represented  the  whole  pi  np.  rty  of 
the  c<n[»uiation,  and  after  the  dividend  they  represent  that 
and  no  more.  A  stock  dividend  does  not  distribute  property ^ 
but  simply  dUtUea  tiie  shares,  as  they  existed  before."  %  In  the 
case  just  referred  to,  the  stock  dividend  of  the  Western 
Union  Company  \va.s  sustained  on  the  ground  tliat  there 
was  no  statute  in  New  York  which  prohibited  it.  iSucli 
dividends  do  not  aHect  the  title  of  tiie  property  or  transfer 
any  legal  consideration  of  property  from  the  receiver  to  the 
corporation.  They  are  merely  changes  of  the  entries  in  the 
buuk>  of  the  company. 

AVhat  efi'eet  and  meaning  have  these  provisions  in  the  light 
of  these  principles  of  corporate  law  ?  There  is  no  ditterence 
in  their  force,  whether  the\'  are  embraced  in  either  the  Con- 
stitution or  statute,  or  in  both.  If  tliey  form  part  of  thestat- 
utes,  under  which  the  corp<' rat  ions  are  organized,  and  which 
confer  their  charter  powers,  there  can  be  no  question  as  to 
their  restraining  effect.  As  a  constitutional  provision  alone, 
the  first  clause  is  self-enactinjr  and  prohibitory.  It  restrains 
the  legisliitivi'  power  and  the  etl'  .  t  (»f  its  pruliil>ition  cannot 
be  evaded  by  indirect  any  more  lluin  by  direct  action.§ 

^  Williams  vs.  W.  U.  Tel.  (  o..  IK'.  N.  Y.  ISO. 
t  Howell  r.y.  C.     N.  W.  Ky.  Co.,  :>!  liarb.  nor. 
t  Williaids  r,..  W.  r.  Td.  Co.,      N.  Y.  1S!>. 
i  Lwiiig  t'«.  Uroville  Min.  Ci).,  6&  C'al.  649. 
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The  general  laws  where  this  constitutional  pmhibxtion  is 
in  force  must  be  in  conformity  to  it  and  can  grant  no  powers 
which  will  conflict  with  its  provisions. 

The  lan^aju^e  used  is  clear  ami  positive — '"no  corpuialiuii 
shall  issue  stocks  or  bonds  except  tor  money  paid,  labor  done» 
or  property  actually  received."  It  applies  to  every  corpora- 
tion, if  jjc^neral,  and  the  words  "no  corporation  shall"  are  a 
direct  prohibition  u})on  any  exercise  of  power  exce})t  in  con- 
formity to  its  rc<jnirenienis.  It  is  n^stricied  to  BO  special 
issue  of  stock,  but  applies  to  any  and  all  issues,  whether 
original  or  an  increase.  It  provides  what  the  consideration 
of  any  contract  for  an  issue  of  stock  or  bonds  must  be,  and 
limits  it  to  one  ul'  ilic  ihivt  classes  enumerated,  viz. :  "  Muuey 
paid,''  "  lal  x  >r  done,''  aud  "  property  actually  received.  '  Every 
party,  therefore,  to  a  contract  with  a  corporation  for  an  issue 
of  stock  must  see  to  it  that  the  consideration  for  his  shares, 
with  which  lie  |)arts  falls  within  one  of  these  classes,  in  order 
that  ilic  corpoint inii  may  exercise  the  i>ower  to  issue  its  stock. 
Is  this  not  a  limitation  of  the  charter  i>owers  of  corporations, 
and  is  it  not  exprcsi<cd  in  such  prohibitive  language  that 
*' every  rule  of  interpretation  must  say  that  the  legfislature 
intendt'd  to  interpose  its  power  to  prevent  tin  act,  and  a>  one 
of  the  means  of  its  prevention  tliat  the  courts  shall  "hold 
any  issue  of  stock  contrary  to  its  provisions,'*  void  ? 

Its  proper  construction  must  go  further  and  be  that  the 
considerations  named  are  the  only  legal  considerations  for  a 
valid  is^ue  of  stoek,  and  that  everv  other  is  exclnded. 

It  muj>t  be  borne  in  mind  that  this  provision  does  not  ifT.  ct 
the  amount  of  stock  which  a  corporation  may  issue.  This  is 
governed  by  the  charter  and  also  by  the  statutory  provisions 
liniiliiiL:  tli<'  aiijount  of  caj)ital  stuck  wliieh  iiiay  l>e  held.  If 
the  statutory  provisions  in  regard  to  un  increase  of  capital 
stock  are  fully  complied  with,  a  corporation  may  have  a  right 
to  an  increase<l  limit,  but  this  right  will  be  of  no  avail  unless 
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the  corporate  power  to  issue  it  also  exists.  It  is  this  jKkwer 
to  issue  which  these  provisions  regulate.  That  the  stock  may 

be  legal  and  valid,  the  inaim<.r  and  modv  of  exorcise  of  the 
power  to  issue  must  be  in  strict  coiuj)liance  with  thuir  pro- 
visions. We  have  seen  that  an  issue  of  stock  by  a  corpora- 
tion in  excess  of  its  charter  limits  has  been  held  void,  and 
that  no  liabilities  or  rights  accrue  to  the  holders  of  this  ex- 
ce^^ive  issut;.  Being  void  hv  reaM)H  of  the  want  ol  authority 
to  have  it,  no  acts  of  the  holders  could  make  it  valid  and 
bin  dingy  or  estop  them  from  quesitioning  its  validity.  In 
such  case  the  stock  would  be  invalid  and  void,  because  of  its 
being  an  over-issue,  while  uufler  the  provisions  now  being 
considered  tlie  invalidity  would  arise  i'roni  a  disregard  of  the 
conditions  annexed  by  law  to  an  issue  of  stock  duly  author- 
ized. 

Thus  far  the  discussion  has  been  in  regard  to  tlie  meaning 
of  the  firsi  part  of  the  clause  as  to  {ill  issues  «)f  stock,  hut  the 
force  of  the  prohibition  is  further  strengthene<l  in  its  bearing 
upon  an  increa.'te  of  the  capital  stock  by  its  concluding  words^ 
**and  all  fictitious  increase  of  stock  or  indebtedness  shall  be 
void.''  The  first  |tart  of  the  clause,  by  its  terms,  defines  the 
con sidem lions  for  which  alone  a  vali<l  is<ue  of  stuck  ciin  he 
made,  and  its  etlect  upon  the  meaning  of  the  word  "  tictitioui*," 
must  now  be  consi<lered.  If  no  is.sue  of  stock  is  valid,  except 
when  made  in  conformity  to  the  requirement**  of  the  first 
part  of  the  clause,  and  for  one  of  the  consideration^  (herein 
named,  then  the  term  "  fictitious  increase"  nuist  aj>ply  to  any 
incre&<4e  of  capital  stock  whose  issue  fails  to  conform  to  its 
provisions.  To  limit  its  meaning  merely  to  such  issuei^  of 
additional  stock  as  are  made  gratuitously  without  any  real 
property  value  to  represent  it,  would  he  to  defeat  the  inieu- 
tion  and  force  of  the  language  used.  Unless  this  is  its  mean- 
ing, these  provisions  have  no  force  or  ert'cct. 

Are  stock  dividends  then  within  the  prohibition  of  these 
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provisions?  It  lias  been  seen  that  a  corporation  ha<  only 
those  direct  and  implied  powers  which  are  granted  by  its 
charter  and  the  statutes  under  which  it  is  organized;  that 

the  exorc  ise  of  powers  not  inckuled  in  these  is  ultra  vires  aiiJ 
illegal,  and  wiien  })rohibited  and  i  xpresbly  declared  illegal 
•and  void  the  acts  performed  under  it  are  void;  that  the 
title  to  all  the  pro])erty  of  a  corporation  is  in  the  corporation 
and  not  in  its  st<K'kholder8  individually  or  collectively;  that 
the  stockholders  have  nu  individual  inierest  in  the  prop- 
erty until  a  division  is  made  hy  the  proper  accents ;  that 
they  cannot  compel  the  declaration  of  a  dividend,  except 
where  the  profits  are  withheld  in  violation  of  the  charter; 
that  tlie  provisions  nn«lcr  discnssion  define  and  limit  the 
consideration  lor  a  valid  is,^Uf  ui  .^.tuck  tu  the  three  iiameil; 
that  the  power  to  issue  valid  stock  depends  upon  a  strict 
compliance  with  their  terms;  that  all  other  issues  are  em- 
braced in  the  term  "fictitious,"  and  hence  void. 

It  will  not  he  (H^utt  iidcd  that  stock  dividends  can  be  sus- 
tained upon  t'iiher  ol  liie  first  two  consideralious.  No 
money  is  paid  tor  the  stock  received,  to  the  corporation,  and 
certainly  no  labor  has  been  performed  by  the  receivers. 
They  must  rest,  therefore,  if  at  all,  upon  the  remaining  one, 
"pn)perty  actually  received."  These  dividends  are  based 
upon  the  accumulated  profits  and  surplus  funds,  which  the 
interest  of  the  incorporation  make  it  desirable  to  retain  for 
corp*>rate  use.  as  part  of  its  capital  stock.  No  division  is 
made  ol  ihtM  iunds  t<>  the  shareholders,  but  the  eorporatiuu 
merely  ti  ansfers  from  the  del)it  of  the  surplus  account  to 
the  credit  of  the  capital  stock  the  necessary  amount,  and 
then  distributes,  as  a  dividend,  the  shares  which  have  been 
thus  paid  up.  The  contract  in  this  case,  is,  as  has  been 
seen,  one  In't  ween  the  corporation  on  one  vside,  and  tlie  re- 
ceiver on  the.  otlu  r.  What  property  does  the  eorporatiuu 
"actually  receive"  tis  the  consideration  for  these  shares? 


Digitized  by  Google 


PAPER  READ  BY  M.  DWIOHT  COLLIER. 


273 


Certaiuly  the  receiver  has  parted  with  none,  for  he  has,  as  a 
stockholder,  no  title  to  the  property,  applied  to  the  payment 

of  these  ^^lial•L'^.  Thai  is,  and  has  alwa  \  s  heeii,  in  the  corpora- 
tion itself,  and  certainly  it  would  he  ahsurd  to  siiy  that  a 
change  in  the  credits  on  the  books  of  the  corporation  was 
in  any  legal  sense  a  transfer  of  title.  It  receives  nothing 
more  than  it  Imd  before,  and  as  tlie  shareholder  cannot  force 
a  (livideiul  ut  the  funds  thus  apphcd,  and  ha-s  "n(>  ijieohate 
or  legal  title"  until  a  division  is  uuide,  lie  ci'rtainly  trans- 
fers no  property  or  title  by  the  reception  of  his  share  of  such 
a  dividend.  Such  a  dividend  does  not  "distribute"  jirof)- 
crty,  hut  simply  ■  dihites  '  shares.  As  hetween  the  receiver 
and  corporation,  tlie  transaction  simply  amounts  lu  the 
relinquishment  of  his  right  to  a  share  in  this  fund,  when,  if 
ever,  it  may  be  divided.  It  is  not  a  right  capable  of  enforce- 
ment,  and,  although  the  effect  of  the  relinquishment  may 
l)e  tluit  the  (  Mipuraliun  does  still  retain  the  fun<I,  still  it  can- 
not be  said  to  be ''property  actually  received,"  witliin  ilie 
meaning  of  these  provisions.  Where  the  legislative  body 
has  expressed  its  will  in  restraining  statutes  or  laws,  the  rul- 
injir  of  courts,  in  tlie  absence  of  such  laws,  can  have  no 
wei;^dit. 

If,  then,  stock  dividends  cannot  be  snpporU^d  hy  any  one 
of  the  reqiiired  considerations,  the  prohibition  applies,  and 
no  power  exists  in  a  corporation  to  issue  the  stock  called  for 
bv  them.  Such  an  iip k  would  cume  within  the  lailer 
part  of  the  clause  that  "all  lictitious  increase  of  stock,  etc., 
shall  be  void."  This  construction  is  the  only  one  which  will 
give  full  meaning  and  force  to  these  provisions,  and  fully 
meet  the  evils  aimed  at. 

It  may  l)e  conten<led  that  when  a  shareholder  has  accepted 
the  shares  under  such  dividends,  he  has  in  effect  received  a 
dividend  of  this  fund  and  is  estopi>ed  from  questioning  the 
validity  of  the  transaction.   In  other  words,  granting  all  that 


Digitized  by  Google 


274 


AMERICAN  BAR  ASSOCIATION. 


has  l>een  claimed  as  to  the  effect  of  these  provisions,  stock 
dividends  will  become  valid  by  the  shareholders'  acceptance 
of  the  shares  issued  under  them.   It  is  true  that  the  doctrine 

of  ('stopjjol  may  prevent  the.  (lueslioninir  of  corporate  con- 
tracts when  fully  execuu  <],  but  it  can  never  rentier  that  a 
valid  contract  which  the  law  distinctly  proliibits,  and  declares 
shall  be  illegal  and  void.  Such  is  the  case  in  these  restrain- 
in-  nrovisions.  The  unanimons  consent  of  all  the  stock- 
h(il«l«  rs  cannot  extend  the  powers  of  tJie  corpi»ratiun.  nor 
render  that  legal  and  binding  which  the  laws  governing  and 
forming  part  of  their  cHarter  in  terms  declare  illegal  and 
void.  To  hold  otherwise  would  be  to  defeat  all  attempts  to 
CMUtrol  cni  jM  tr;it  ions,  and  enable  tliem  to  overcome  every  oh- 
noxjous  rc^tranit.  An  increase  of  slock  by  way  of  stock 
dividends  would  be  void  in  its  inception,  and  cannot  be  made 
valid  by  any  rule  of  law  or  doctrine  of  estoppel. 

With  the  effect  of  this  construction  upon  stock  which  may 
liiiW'  hvi-]\  issued  contrarv  lo  tht;>e  pruvisions,  this  discussion 
lias  notliing  to  do.  Sliould  such  a  question  ever  arise  it  must 
be  decided  upon  the  facts  and  the  law.  Neither  is  it  within 
its  limits  to  discuss  the  manner  and  mode  of  accomplishing 
tlie  end  aimed  at  in  stock  dividends.  Its  purpo.se  has  ended 
with  tlu'  examination  of  the  constitutional  and  sitaiutory  re- 
straints of  these  dividends. 


.i^^  -t"*  -tlj 


BE.VD  UY 

SIMON  STERNE. 


2' he  Prevention  of  Bejedive  and  Slipshod  Legislation. 

Who  V^otter  than  the  iiiciiibors!  of  the  American  Dar  Asso- 
ciation are  quaiitied  to  draw  attention  to  the  evils  of  prevail- 
ing legislative  methods,  to  judge  of  the  efiicacy  of,  and,  if  per- 
suaded of  its  feasibility,  to  promote  the  remedy  ?  You  are 
the  legislative  draujjhtsnien ;  you  interpret  as  lawyers  the 
meaning  of  the  statutes;  and,  as  judgt^,  dec  ide  upon  their 
conformity  to  the  constitutions  of  the  states  and  of  the 
union. 

Whether  the  description  I  shall  give  of  the  way  in  which 

a  law  comes  into  existence  appHes  to  the  conditions  pre  vail- 
ing in  his  state,  each  one  of  my  hearers  can  determine  for 
himself.  I  shall  take,  as  typical,  the  state  of  New  York, 
assuming  that  like  conditions  (dififering  only  in  degree)  pre- 
vail in  sister  states. 

The  legislative  body  of  the  state  of  New  York  meets  on 
the  first  Monday  of  January  in  each  year,  to  sit  as  long  as 
the  patience  and  interests  of  the  majority  may  determine, 
the  session  varvin^x  from  four  to  six  months.  The  lower 
house  is  elected  annually.  A  large  pruporlion  ui  the 
members  come,  therefore,  to  each  session  without  any  legis- 
lative experience  whatever ;  and  every  second  year  this  is 
equally  true  of  the  upper  house.   Prior  to  meeting,  no  con- 

(275) 


27« 


AMERICAN  BAR  ASHUCIATJON. 


sultation  is  had  {inioii^  the  inomlxTs  as  lu  the  eoiirse  to  Ix^ 
pursued  witli  reference  to  public  legislation,  nor  are  laws 
prc])ared  in  advance  by  any  authoritative  or  responsible 
portion  of  the  law-makers.  I  leave  out  of  sight  conclaves  of 
pohtieians  with  legislators,  to  commit  them  to  some  course 
all"eetin;j:  personal  iuteri::fL^,  invols  eti  iii  ie<xislatioii  to  be  piXh 
posed  during  the  session.  The  tirst  few  days  of  the  session 
are  occupied  with  the  election  of  speaker  and  with  the  more 
or  loss  disgraceful  scrambles  for  positions  on  c'ommittees  by 
memhers  in  the  interests  of  ]»(>werfnl  corporations  or  ]>olitiral 
eoml)inationjij/  The  railway  agents  are  active  in  throwing 

I  their  influence  or  disbursing  their  moneys  in  favor  of  a  can- 
didate for  si>eaker  who  will  ap}M>int  the  railway  committee 
in  their  interests ;  the  iiiMn'ance  companies'  ag<^nts  are  not 
disinterested  sj)ectaiors  in  this  contest,  and  are  anxious  to 

|sec\ire  committees  not  adverse  to  them.  The  juntas  of 
municipal  ]K>liticians  in  power,  and  those  who  desire  to  be  so, 
are  willing  to  support  tliis  or  that  politician  for  the  position 
of  sjicaker,  dependent  upon  his  pledge  to  appoint  members 
on  the  conimittt  e  of  cities.  TJiUS  coui])ined  and  corporate 
interests,  which  should  engage  the  watchful  and  jealous  eye  • 
of  government,  and  against  whose  power  for  evil  it  is  the 
province  of  the  L(  -i^latiire  to  ])rotect  tlie  community,  are 
generally  the  most  active  during  the  earhcst  days  of  tlie 
legislative  session  to  secure  advantages  of  f)osition,  so  as  to 
prevent  unfriendly  action  or  secure  favorable  measures  during 
the  progress  of  the  session.  The  result  of  this  contest  is  that, 
to  somt^'  dcLrree.  varviim  from  year  to  w  ar  as  to  extent,  sinister 
elements  control  or  iiitiueiiee  the  composition  of  tlie  com- 
mittees, and  these  courts  of  preliminar}'  inquiry  for  legisla- 
tive action  are  eitlier  packed  or  made  impotent  or  baneful, 
l)v  the  interjection  of  members  whose  action  upon  a  larjre 
body  of  legislation  is  determined  or  pledged  in  advance 
of 'the  session.    In  many  individual  cases,  that  action  is 
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already  detenniDed  upon  before  this  contest  takes  place; 

indeed,  as  preliminary  to  candidature;  but  as  this  condition 
of  tliiijg.s  ljeIon«^s  rather  to  the  domain  of  reprejseutalion 
than  to  that  of  le^ishition.  I  can  pass  it  by. 

The  speaker  elected,  and  committees  formed,  bills  are  then, 
in  rapid  succession,  }>r(?sented  l)y  individual  legislators,  are 
read  hy  their  titU's,  and  referred  to  tlieir  a]iproj)riat«  com- 
mittees. They  are  generally  bills  which. liUYe  biiCli  placed 
in  the  hands  of  those  legislators  to  give  to  some  one  man  or 
hodv  of  men  some  advantage  over  his  fellows,  or  through 
the  instrumentalitv  of  the  law"  to  exonerate  some  man  or 
bod\'  of  men  from  the  bunlen  or  ia\.-suie  ul  the  general  | 
law,  or  to  give  to  some  locality  the  right  or  j)rivih  i2<  to  do/ 
or  refrain  from  doing  something  which  either  the  law  for** 
bids  or  requires  to  be  done.  Here  an<l  there  a  general  bill 
is  oirere<l,  intende<l  for  the  general  publie  good.  Hut  the 
majoriiy  of  the  biHi.  Which  tind  their  way  to  liio  jjpeaker's 
desk,  and  are  by  him  referred  to  the  respective  committees, 
do  not  belong  to  the  latter  class.  These  bills  are  not  pre- 
pared by  the  individual  legislators  themselves,  who  are  fre- 
quently ignorant  of  the  eontent.s  of  the  measures  they  })ro- 
pose,  but  by  lawyers  who  are  privately  retained  for  the 
special  interests  behind  the  bill,  and  who — ^naturally  zealous 
to  serve  a  client  and  incorporate  in  the  bill  all  that  may  be 
of  .service  to  liim  or  it — are  little  mindful  of  the  eonse- 
queiiees,  in  the  event  of  its  j)assagc,  of  sueh  a  bill  on  the 
general  bo<ly  of  the  law.  That  legislation  so  conceived  and 
so  promoted  requires  the  most  jealous  watchfulness  at  the 
hands  of  a  body  of  impartial  and  scientifically  educated 
legi^laturs  would  appear  to  \)e  self-evident.  In.^tead  of  this, 
ho\\ever,  l)ut  few  of  the  meiidx-rs  are  experienced  lawyers, 
and  the  methods  of  legislation  fail  to  aid  them  in  sifting  bills 
thus  proposed  and  promoted,  but,  on  the  contrary,  the 

existing  machinery  is  an  aid  to  bad,  and  au  im[>ediment  to 
18 
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good,  law-making.    When  a  corrupt  or  ignorant  judge' 
renders  an  erroneous  or  perverse  judgment,  he  wrongiull^r 
transfers  property  from  but  one  individual  to  another,  and 

tlie  dire<'i  pccuuiarv  iui«<fhief  is  prubabiy  L-iiiitd  with  that 
single  case.  In  the  ciuse  of  legislation,  the  cons^equencos  art- 
much  more  far  reaching.  The  damage  created  by  a  bad 
law  applies  to  hundred.H  of  cases,  and  is  incalculable  in 

exiciii. 

Trot'.  Walker,  in  his  recent  work  on  Politieal  Eionomy, 
says  of  the  evil  eilecis  of  a  few  lines  in  the  Englii^h  Poor 
Law  (22,  George  IIL): 

Siu  h  mav  he  the  ell'rcts  of  a  foolish  law.  The  le«rislator 
may  think  it  hard  thnt  his  power  for  «;o<^<l  is  ( l  i-oly  re- 
striettMl;  but  h«'  has  no  r<'ri^(.>n  to  eomplaiii  of  aiiv  iitnits 
upon  liis  }>ower  ot  r\  il.  (  >n  the  cnntiary.  ii  wouM  ahaost 
serin  tliat  there  eoulfl  be  no  nation,  or  anv  race  ol  men 
whieh  a  few  laws  resj^eetinfi;  inthistrv,  trade  and  tinaiice, 
j>a-sed  by  country  scpiires  or  labor  d(  iiiami^U(\s.  in  ck*fiance 
of  ir<»nomic  principles,  could  not  traiirrform  within  a  half 
gt  iieration  into  a  nation  of  beasts.'* 

The  rmi  prius  trial  machinery  of  the  common  law,  which 

is  <j:ivon  as  an  aid  to  a  jud^e  in  the  formation  of  a  soimd 
judL^Hieiil  and  to  pre  vent  injustice,  should  characterize  the 
procedure  of  the  law-making  body  so  as  to  pi-eveiit  them 
from  committing  the  more  serious  injuries  arising  from  the 
greater  conseciuence  of  their  acts. 

'^'ct,  how  far  short  of  this  procedure  is  the  practice  of  the 
legi>lature,  e\en  durinir  tlie  earlier  period  of  the  legislative 
.session!  The  coruniitteis  ^ive  some  degree  of  consideration 
to  the  hills  which  come  before  them;  they  read  them ;  ap- 
fK)int  u  day  for  arL^iment  by  iriviuLr  notice  to  the  advocates 
ot"  l1i<-  I'ill.  and  it',  l.\  aii\  liap]>v  accident,  adversaries  to  the 
Itill  know  that  a  measure  in  pending  which  etfect-s  them 
injuriously,  they  also  have  a  chance  to  be  heard.  At  such 
lu  aring,  assertions  arc  made  in  favor  and  against  the  bilL 
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There  is  no  attempt  made  to  take  proof,  and  all  that  is  done 
judicially  to  advise        commilleemen,  is  by  short  and  un- 
supported statement  of  counsel.    If  the  bill  involves  large 
interests,  the  more  effective  work  is  done  by  the  trained 
lobbyists,  who,  through  ix)litical  influence,  by  promises  to 
obtain  su|>|M'i  t  Wn-  uiher  measures  in  which  the  members  are 
interested,  sometimes  even  by  promise  or  payment  of  money, 
manage  to  secure  the  consent  of  a  requisite  number  of 
votes  to  secure  either  the  passage  or  defeat  of  a  measure.  I 
am  (juite  willing  to  concede  that  there  is  not  nearly  so  much 
corruption  in  our  legislative  halls  as  wn)uld  be  implied  by  j 
the  moneys  expended  u{K)n  lobbyists.    As  from  the  nature  I 
of  his  operations  he  need  not  give  to  his  principals  an  ac-  • 
count  of  his  expenditures,  he  is  irresistibly  tempted  to 
exaggerate  the  sum  tluit  he  is  called  upon  to  pay  to  the  leg-  ! 
islators.    That  the  lobbyist  can,  however,  under  the  pretense  ' 
of  bribing  members,  obtain  any  money  at  all  from  persons 
or  corporations  of  large  means,  whose  interests  may  be  . 
menaced  or  |)romoted,  shows  the  low  esteem  in  which  our  ' 
legislative  bodies  are  held  by  the  chiefs  of  our  industrial  com-  \ 
munity. 

Toward  the  end  of  the  session,  bilb  then  introduced  are 
frequently  not  printed;  they  are  acted  upon  by  committees 

under  great  pressure  to  finish  their  work  before  the  end  of 
the  session.  They  are  fre(]uently  not  placed  in  the  hands 
of  the  standing  committee,  but  are  at  once  referred  to  the 
committee  of  tiie  whole,  and  by  it  to  a  sub-committee  of  the 
whole,  knowai  as  the  grinding  committee,  and  when  the  vote 
is  taken,  it  is  g«^n(^rally  takt'u  in  ignorance  of  tlif  scope  and 
purport  of  the  measure.  In  these  last  days  of  the  session, 
votes  are  generally  bargained  away  for  counter  votes  from 
fellow  memljers  for  measures  of  a  like  nature.  We  can 
make  clear  to  our  Jiiiiids  the  monstrous  cluiiaeur  of  this 
proceeding  if  we  would  suppose  a  court  of  justice,  on  find- 
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ing  its  calendar  encumbered  with  causes  which  cannot  be 

tried  before  tlie  summer  vacniion.  <li.s|)cnsin^  with  ili*  taking 
of  tho  teatimouy  of  wiiiiesscs  and  arirument  of  couui-el,  and 
deciding  such  causes  upon  the  pleadings  alone.  The  mis- 
carriage and  travesty  of  justice  which  would  result  from 
such  a  course  partakes  of  the  same  nature,  if  we  would  but 
see  it.  of  tin*  mischiel  u  liu  h  is  ammallv  cuarud  at  AiUuiV, 
and  ttt  most,  if  not  all,  other  capitals  of  the  country,  in  ihe 
corru])t  and  slipshod  method  of  grinding  out  laws  towards 
the  end  of  a  ]<  gislative  session.** 

*  The  American  Iaiw  Jiemi  "  .  in  an  article  published  since  the  reading 
of  this  CKsay  'Si*p(iMMlMT-(  )<-to)>ur,  1884 1.  written  by  George  M.  fiavi^i 
Ksi)  .  -n  "Sninu'  the  State,"  Bays  ipa^'e  SI")):  "  T^n<ler  this  system  (cn- 
f<>reiii>4  elainiH  amiiiii^t  tlie  Ktate  by  le^iiHlalion),  th(^  loose  lejiislaiive  r-^^u- 
mittee  takes  the  j.hu  e  of  a  mirt;  the  wIusjm  r  of  the  lobbyiat  is  the 
arv'mtu  Mt  c(.niiit*cl;  the  rumbling  talk  of  the  c •inmittee-room  is  th« 
trial,  in  whieh  the  roimnittoeman  is  «)["teu  tlie  ailv*)eate  of  tlie  enemy, 
as  well  as  tlu'  jndire.  Tlien.  too,  the  hurry  of  the  f<e»»>ion,  and  the 
excitement  of  j)oiitit.s,  forbid  due  deliberation.  To  arrive  at  justice  in 
coiitroverHie**  betwi't-n  in<Hviduals.  or  where  the  nt^ite  sues  an  individual, 
there  is  provided  the  learned  and  unbiassed  ju(i|;;e ;  the  di-'uiticd  eiuirt, 
full  of  notit  *'  to  bi>th  sides;  the  introdueti<tn.  on  analyeis,  of  tho  eviden- 
tial fact^;  a  delibrrate  and  iiu]>nrtial  trial ;  and  an  a(»|H>a1  t<i  a  fttll  bench 
to  r'trre*  t  possibh-  rrrors.  But  wlu'n  tlu?  rlaitn  is  one  by  a  citizen  apuu'St 
the  state,  all  is  i  han,:ed.  A  s<ission  of  the  le;:islature  nnist  be  awaited; 
the  doini  must  be  introduced  as  a  bill;  it  must  be  referred  to  an  uu- 
trained  (.omniittec  of  a<  rid»!ntal  eon i posit ii tn ;  no  time.  }*la«  e,  or  nile  is 
fixed  for  the  preparation  or  introdu<  tion  of  evidence;  there  i» often  but 
a  .hurried,  josslpy,  and  n«»t  very  dii^aiticd  diactiBsion.  y>erhaps  without 
notife  to  (he  other  side;  neither  Ifaminqr  nor  impartiality  is  required: 
and  tlie  liill  is  thus  "  put  throib^h,''  or  "■  sat  upon,"  or"  piircon-h«»led  "  to 
use  ihr  i^M-itui'  al  t<'rm  of  the  systemj,  atM-oirlinj:  to  the  activity  <tf  ti»e 
loliby.  the  di>-i rihiit !■  tu  'if  inlluenee.s,  or  oh  fortune  may  be  for  er  auain.^ 
it.  1'.'  -id(  -.  in  h  "_'islaf i ve  trials  of  a  claim,  nothing  is  tinal.  If  the 
lobbyist  is  drlcati-il.  he  has  l>ut  to  "  han^  on,"  taMkin<r  the  time  of  sn«- 
ces^ive  1<  jislaturcs.  until  the'  death  or  scatterin*:  of  opp'vsini,'  \vitnesst>:>, 
or  a  caiclt  ss  coinmittic,  or  other  accidental  circum.'^taneo  Hhall  at  last 
enable  htm  to  ^lip  through  im  bill.  Ciaimfi  have  thus  passed  Ck)agre6s 
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It  may  be  said  that  the  passage  of  a  statute  has  no  anal- 
ogy to  a  hiw:?uit.  Not  to  have  seen  the  analogy  has  been 
one  of  our  great  national  errors'.  ]?y  a  legal  fiction,  deeply 
embedded  in  our  jurisprudence,  we  have  assumed  that  every 
statute,  whether  public  or  private^  being  the  act  of  the  sov- 
ereign |>eo|)le,  is  dictated  by  benevolence,  has  its  motives 
in  public  policy  and  its  langUHLrc  |)njnipied  by  wisdom. 
Tlie  lawyer  who  is  called  upon  to  aid  the  court  in  the  inter- 
pretation of  statutes,  oftentimes  feels  the  absurdity  of  this 
fiction,  when  in  deference  to  it,  he  speaks  seriously  of  an 
intention  of  the  leirislature,  apropos  of  an  absurd  or  mL<5- 
cliievous  bill  which  he  well  knows  was  introihii  rd  during 
the  last  days  of  the  session,  was  smuggled  througii  wuhout 
debate,  and  which  either  by  accident  or  the  result  of  deep 
laid  design,  esca{)ed  the  adverse  scrutiny  of  the  few  able 
and  .sincere  niembei's  of  the  legislative  body.  I  liMt  bills  of 
sinister  nnd  far  reacliing  intent  are  thus  delayed  to  the  hist 
days  of  the  session  before  submission,  so  as  designedly  to 
prevent  notice  and  debate,  is  a  well-known  fact.  That  dur- 
ing a  session,  a  considerable  number  of  ap|)ropriate  and 
useful  laws  are  passed,  goes  witliuul  saying,  and  lliat  a  great 
number  of  obnoxious  bills  are  suppressed  is  also  true.  The 
situation  would  be  intolerable  were  it  not  so.  But  that  the 
people  regard  the  sum  total  of  Cijngressional  and  state  legb- 
lative  activity  as  niululicent  instead  of  ]>rneficent,  is  clearly 
shown  bv  the  fact  that  thev  look  forward  to  the  convening 
of  these  bodies  with  dread,  and  hail  their  adjournment  with 
a  sense  of  relief. 

Some  few  years  ago  in  l^ondon,  I  was  driving  with  a  friend 
through  Parliament  Street,  which  faces  the  Victoria  Tower, 

that  have  hvvn  rcji'di'd  by  previous  conirn'SM's  fV»r  a  t'cnera!  i '  ti  or  two 
hpfnre  :  nnd  there  are  n<»\v  claiiiis  lu't'ore  ('<iiv^iv>>.  >'»im;  <»1  w  lii-  li  w  ill  no 
doubi  iiltiinately  L'et  thr<Mi'_'h.  that  h:ive  htn-ii  rejected  nmuy  tiuiea,  and 
that  have  auiiuye<i  il  ever  .since  tiie  revuhitionary  war." 
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on  the  top  of  which  brightly  burned  the  lime-light,  telling 
to  all  London  that  Parliament  was  in  session ;  he  said  to  me 
that  he  felt  safer  because  six  hundrwl  wise  and  honest  men 

wero  considoriiif  wluil  wa.s  bt-st  for  ihu  naiiun,  aiiii  it  always 
seeinod  to  him  no  barm  could  well  come  to  England,  n=  a 
whole,  so  long  as  Parliament  sat.  I  certainly  could  not  help 
silently  contrasting  this  confidence  in  the  wisdom  and  integ- 
rity of  rarlianienl  with  the  feelintr  with  which  our  people 
regard  our  law  faetorii^^  Un  invo.«^ti*xating  the  causes  which 
r  create  so  greaTlTdisparity  between  the  legislative  results  in 
the  mother  country  and  those  of  her  numerous  cis- Atlantic 
jirogen y,  I  waf  forced  to  come  to  the  conclusion  that  the  greater 
part  of  tile  difli  rt>iH-e  in  results  is  due  mniuly  to  ditlVrenee  in 
methods.  In  no  other  de[)artment  of  human  activity  is  tliere 
any  such  disparity  between  results  achieved  in  England 
and  those  which  the  United  States  are  able  to  accom- 
 plisli.  'Hie  latter  manufaeture  as  good  macliinerv,  run  rail- 
ways as  succc-sfullv  as  threat  Britain  does,  and  in  manv  de- 
partmentt:  of  human  activity  far  surpass  the  mother  country ; 
for  example,  in  the  making  of  agricultural  implements  sew- 
ing machines,  pianos,  machine  made  Iwots,  <&c.  For  a  reason, 
important  in  this  eonnection  to  discover,  the  American  in- 
tellect has  not  devoted  itself  to  improvement  in  its  legislative 
machinery  to  keep  pace  with  the  requirements  of  the  age. 

Much  of  this  thought-stagnation,  on  so  important  a  sub- 
ject, is  doubtless  due  to  the  confidence  that  was  felt,  until  the 
outbreak  of  the  civil  war,  that  tlie  organi/Ais  of  our  govern- 
ment jcre  so  wise  in  their  application  of  the  theories  of 
government  to  practice  that  wc  could  dispense  for  all  time 
with  thinking  on  the  subject,  and  that,  somehow,  this  de- 
j-aiinc  nt  <»!'  liuiiiMii  activity  was  an  i'X<-eption  to  tiie  law  of 
evoluiiiai  and  progros.  We  were  taught  to  believe  that 
goveriunental  ([ue-itions  were  solved  for  us  by  a  superior  In- 
tel li  gen  eo.    This  indulgence  in  a  fetichism  which  has  re- 
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tarded  our  critical  faculty  lias  now  to  be  paid  for.   At  every 

turn  we  discover  that  our  in.stitutioiLs,  if  administered  bv  the 
old  methods,  fail  to  offer  a  solution  for  fixe  new  questions  which 
modern  civilization  present^}.  Organisms  have  grown  up, 
dangerous  to  the  commonwealth,  because  we  have  carried 
our  confidence  in  existing;  political  machinery  to  an  extreme 
not  justified  hv  ju  iiu  iple  of  political  pliilosoj)hy.  The 
ready  answer  that  it  was  devised  by  the  founders,  stayed  prog- 
ress to  such  a  degree  that  institutional  reforms  have,  since 
1789,  found  less  encounigement  in  the  United  States  than 
almost  anywhere  else.  There  has,  therefore,  been  scarc(4y 
any  improvement  in  le^dslative  machinery  siiK  e  the  organiza- 
tion of  the  <:overnment,  and  yet  what  a  va>t  change  the  pa.st 
one  hundred  years  have  wrought  in  population  and  condi- 
tion, increasing  the  four  millions  of  inhabitants,  scattered 
along  the  Athmtic  coast,  into  a  nation  of  tifty-tive  nnllions, 
changing  them  from  a  homogeneous  jn  ople  of  farnieis  and 
planters  into  a  nation  embracing  within  iUi>lf  all  the  diver- 
sifted  industries  and  economic  wants  of  almost  the  whole 
human  family,  and  occupying  a  continent  which  lays  under 
conlribuii<»n,  for  its  development,  tiie  whole  lield  of  sciences 

and  of  arts.  ^  ^  

Washington  and  Jefferson  probably  crossed  the  Potomac 
on  a  ro[>e-ferry  or  pontoon  bridge.  No  railway  engineer 
thinks  (hat  n  goo<l  reason  lor  taking  a  train  of  cars  across  a 
bridge  which,  though  good  enough  lor  the  -addle  lioisi  s  or 
gigs  of  these  great  ancestors,  is  M  retcheiUy  inadequate  for 
the  perfectetl  machinery  of  steam  land  transportation^  I  In 
refusing  to  change  the  machinery  of  legislation  fitted  for  the 
conditions  of  17>*'.',  to  the  nct  ds  of  to-dav,  our  countrvmen 
have  been  as  devoid  of  wisdom  as  would  be  an  engiur  r  of 
a  railroad  were  ho  to  attempt,  out  of  respect  for  the  wisiiom 
of  the  builders  of  the  foundations  of  our  government,  to  use 
the  ro[<e-ferry  of  lievoluiioiiary  times  for  his  transportation 
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service.  We  convene  and  manage  the  legislative  busi- 
ness  on  the  thoory  that  we  are  a  homogeneous  nation  of 

fariiuis  and  plankTs,  and  still  retain  a  macliinerv  so 
wretcluMlly  iiiatltMinate  for  ihv  purpose  tliat  the  wonder  is 
that  the  condition  of  affairs  is  as  tolerable  as  we  find 
it  to  bo. 

With  tlif  ;i{!])liealion  of  steam  to  industrial  pursuits,  and 
tlauu«;li   the   instrumentality   of  corporate  mauagenjent, 
tiie  modern  era  of  production  on  a  large  scale  began  almost 
simultaneously  with  the  organization  of  our  government 
Not  ipjnoring  the  enormous  advnntacfes  which,  from  a  politico- 
eeiMH»iiiif  point  of  vi<'\\\  tlnw  lu  mm-m  ly  ilirouirli  eor}>orate ex- 
istence, and  that  wealth  is  more  economieally  produced  by 
concentration  in  production,  it  is,  nevertheless,  true  that  the 
^  coij^torate  conseien('^;^-^t^etlnn«y^other  and  less  developed 
I  tliuiiJliA:-iudmi luaLtjojisciei i r(\  and  that  corporation?  iv^guire 
■1  froiu  the  law-maker  more  watchfulness  than  the  iiidi\  iduaj, 
il  becLtiuse  the  cor|X)rate  life  is  lonL:<  r  and^  its  grasp  wider |  it  is 
'  \  less  considerate  oLjprivate  rights;  It  hai^,  as  a  nilfi._j||ore 

1  money  than  j>riiMU<>-4«t1ividnnlH  hnirn,  nnd,  thftrftf^rA,  niATft 

'power;  and  it  ha^  less  (linn-t  personal,  responsibility  in  the 
n  ^  ex(Teis(!  of  this  power  than  t  he  ludividu.iil.    Ilence  the  neees- 
/ 1  sity  for  strengthening  the  law-making  power  to  prevent  the 
■  I  citizens  from  being  wronged  by  this  creature  of  the  law,  which 
j  has  jxrown,  for  want  of  |  )roi >er  and  timely  restraint,  almost  into 
'   a  rnasfn'  of  the  law.    Euirland  also  freely  chartered  corpora- 
tions ;  and  also  tVom  al)out  1525  to  1845  ran  mad  with  the  new 
found  toy  of  civilization — ^unlimited  enterprise  with  limited 
liability.   She  found  the  lobbies  of  her  halls  of  legislation 
.-\\«i:niing  with  airents  of  her  corporation.s  buitniiholing 
im  nil  ter.s,  and  exercisini:  oft  times,  as  Francis  the  iiistoriaii 
of  the  railway  says,  inlluenoes  of  a  corrupt  nature,  so  that 
public  logis^lation  was  impeded*  and  private  and  special  legis- 
lation took  titc  foremost  rank  in  Parliament 
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England's  statesmen  of  the  last  generation  had  wisdom 

enough  to  sec  that  successfully  to  co|)e  willi  the  ingenuity  of 
the  ctiptairis  of  the  modern  industiiul  em  it  wa<  nrcpssary  to 
arm  tlie  legislature  with  additional  and  better  methods  to  sift 
legislation,  so  as  to  separate  the  useful  from  the  mischievous. 

At  an  earlier  period,  but  subsequent  to  the  foundation  of  our 

own  gM\  ( niment,  the  British  labinet  were  converted  from 

* 

personal  advisers  to  the  crown  to  the  Chief  Executive  Com- 
mittee of  Parliament,  and  as  a  part  of  the  responsibility  which 
attached  to  the  party  in  power,  the  guardianship  over  the  law 

and  the  changes  thei*  in  to  be  made  to  meet  public  exigencies, 
was  assumed  by  tlir  ministry  in  oflice  as  part  of  its  duties. 
We,  on  the  other  hand,  have  adopted  party  government  with- 
out attaching  thereto  this  grave  party  rasj^onsibility.  Our 
public  laws  and  clianges  therein  are  not  committed  to  the 
care  of  any  official  body.  Thi>  important  change  in  the 
English  Constitution  was  tlie  hrst  step  in  legislative  develop- 
ment and  reform,  which  culminated  in  the  adoption  of  the 
standing  orders  of  1848,  and  completed  the  separation  be- 
tween the  nRihod  of  treatment  of  public  tr. j.rixait!  and 
local  bills.  The  former  are  placed  under  tlie  wing  of  the' 
cabinet.  The  latter  are  no  longer  treated  as  legislation, 
strictly  speaking,  but  as  petitions  to  Parliament  for  special 
immunity  or  privileges  which  are  conducted  by  })rivate  par- 
ties, subject  to  a  strict  rule  of  i>ro(  c«lurc,  tried  as  a  law  suit, 
the  i^etition  and  bill  being  tiled  before  tin  beginning  of  the 
session,  and  opposed  at  every  step,  as  a  whole  and  in  detail, 
by  the  Board  of  Trade,  and  by  every  })rivatc  interest  which 
may  hv  iiU.uucod  or  afVecte<l  thereliy.  Counter-petitions,  at- 
torneys, counsel  and  a  trial,  a  standing  and  a  day  in  court 
to  all  parties  in  interest  before  the  bill  can  become  a  law, 
prevent  wrong  to  individuals ;  counsel  for  the  ministry  for 
the  public  bills,  and  special  counsel  for  the  private  bills 
committees  to  aid  them  in  the  inieliigent  discharge  of  their 
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work,  [>rovent  the  pu^isibility,  by  collusion,  of  working  a 
public  wroDg. 

By  virtue  of  this  system  of  standing  orders,  no  private  or 
local  bill  is  considered  by  Parliament  nnle«s  de|»osite<l  in  the 
private  hills  nflico  sixty  days  in  advance  of  the  session.  If 
it  be  a  railway  or  canal  project  a  deposit  r»f  five  per  cent,  of 
the  estimated  cost  of  construction  must  be  made  at  the  time 
of  filing  the  bill.  If  it*involves  the  exercise  of  the  right  of 
eminent  domain,  evideiue  nnist  be  given  that  notice  of  in- 
tentioii  lo  tile  tlie  i)ill  has  been  serveil  on  all  the  persons 
whose  iuterestj*  are  likely  to  be  attected  adversely  by  the  legis- 
lation. Accompanying  thes^e  documents,  as  to  the  contents 
of  which  the  most  precise  instructions  are  given  in  the  rules, 
there  must  also  l»c  (le]>osited  a  sum  of  niuney  to  cover  the 
exjKjn.s  -  nf  preliminary  examinations  of  the  bill,  in  order 
to  ascertain,  officially,  whether  the  standing  orders  have  been 
complied  with. 

Tlic  ojiponents  of  the  bill  hav*  until  tifteen  days  before  the 
nmg  of  the  x'ssion  of  rariiament  to  lile  their  objections 
to  (he  bill,  and  to  ]>oint  out  wliercin  the  standing  orders  have 
not  been  complied  with  by  the  petitioners.  If,  either  by  the 
unaided  investigations  of  the  official  examiners,  or  at  the 
sngg<'slion  of  adversaries,  it  becomes  apparent  that  the  i>ro- 
moiers  hav<'  failed  to  give  the  requisite  notice  by  advertise- 
ment in  the  public  gazettes,  and  by  personal  service,  or  that 
the  map  is  not  in  conformity  with  the  bill,  or  in  any  other 
pni'ticuhns  they  have  failed  to  coniply  with  the  standing 
orders,  the  hill  i>  eudorseti  "standing  orders  not  comj^lied 
with,"  an<l  rariiament  is  relieved  from  its  consideration 
during  that  session.  If  there  bo  a  question  whether  the 
stainling  orders  liave  been  complied  with,  the  parliamentary 
ai:*  lit  is  le  ai<l  upon  (he  sul)j«'ct.  If  he  can  iXplain  a  seem- 
ing iM  L:l<  <*t,  the  ixaniiners  may  allow  the  hill  to  he  enter- 
tained, )>ut  no  substantial  deviation  from  tlie  rules  is  tolerated. 
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and  non-complianoe  means  non-consideration.   If  the  bill  is 

entertained,  a  further  [mymcnt  ii«  to  be  made  b}'  the  promoters 
to  pay  lis  way  during  hs  consideration  in  coiiunittee.  Kaeh 
one  of  these  paynients  is  about  4:'f>  Bills  then  are  separated 
by  the  chairman  of  the  Ways  and  Means  committee  and  the 
chairman  of  committees  of  the  House  of  Lords.  Those  that 
involve  raihvMV  or  canal  projects,  or  \vlii«  li  involve  tlie  exer- 
cise of  the  right  uf  iiuiiient  domam,  are  referred  for  special 
scrutiny  to  the  Board  of  Trade.  Ail  are  examined  by  the 
chairman  of  committees  of  the  House  of  Lords,  who  makes 
his  siiLuestions  and  amendments,  which  are  i^cnemlly  ac- 
cepted l)y  the  parliamentary  airents,  who  are  the  attorneys 
for  the  promoters  of  private  and  local  bills,  in  filing  the  .<ame 
and  conducting  them  until  the  parliamentary  committees 
come  'to  consider  the  bills  in  open  session.  The  bills  are  then 
referred  for  trial.  The  trial  ooniinittees  are  composed  of 
chairmen,  who  are  members  of  Parliament,  one  or  two  addi- 
tional members  and  several  experts,  thoroughly  conversant 
with  the  technical  elements  of  the  subject  matter  of  the  bills, 
and  who  need  not  be  members  of  Parliament.  A  calendar, 
analogous  in  character  to  caleiuhirs  of  trial  causes  in  a  c<»iirt 
of  justice,  is  then  |>reparcd  contaiiung  a  list  of  the  bills,  and 
a  trial  is  had  in  which  the  petitioners  as  well  as  the  adver- 
saries against  the  bill  are  represented  by  counsel.  The  ques- 
tion of  the  cxjiedicncy  of  the  passaire  ol  tlic  measure  is 
determined  tirst,  as  a  whole,  on  the  preamble,  and  then  ijy 
sections,  and  every  injury,  direct  or  indirect,  is  presented  for 
the  consideration  of  the  committee,  to  be  avoided,  if  possible, 
by  amendments  to  clauses  of  the  bill,  or  by  the  awarding  of 
pruper  compen-aiion.  The  adversary  who  succeeds  in  a  de- 
fense of  a  pro]ierty  right,  to  secure  by  amendment  the  inser- 
tion of  a  clause  which,  in  all  fairness  should,  for  hi.s  protection, 
have  originally  been  inserted  in  the  driift  deposited  by  the 
promoters  of  the  bill,  mulcts  the  latter  to  pay  the  contestant's 
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costs.  If  the  committee  determine  in  favor  of  the  bill,  they 
so  re])ort,  together  with  their  amendments,  to  the  House, 
and  with  but  very  rare  exceptions  the  House  regards  the 

findings  of  a  committee  on  a  private  or  Inral  lull  as  final. 
This  method  of  aseertaiuiug  the  merits  of  a  measure  is  so 
complete,  the  examination  of  witnesses  and  experts  is  so 
thorough^  every  element  that  can  enlighten  the  mind  of 
the  legislator  has  Ix'en  br<  ;  ..lit  to  bear  with  so  much  ac- 
curacy and  fVireMsit  >kill.  that  the  margin  of  liuman  error, 
after  such  a  trial,  is  very  small.  The  amount  paid  to  Parlia* 
ment  for  considering  a  private  or  a  local  measure  is,  on  an 
average,  one  thousand  dollars  a  bill.  By  these  i»ayiTients, 
which  are  sonK-Nvhai  in  excess  of  the  cost  of  the  service  of 
examination,  tin*  expense'  of  private  legislation  is  not  only 
avoided  to  the  English  Parliament,  but  even  the  expense 
of  public  legislation  is  defrayed. 

Now,  note  the  ver\  great  difference  between  that  system  and 
thv  no  .-ysU'm  of  the  United  States.  It  pUKt.-  ilic  bu^uKs.^ uf 
draughting  proposed  legislation  (both  public  and  private) 
into  the  hands  of  skilled  specialists,  called  parliamentary 
draught'^men.  The  services  of  the  best  intellects  among  these 
sj»(.'(  ialist<. — pal  liaiiitaiary  draiightsnjcn  and  counsel. — are 
employed  by  the  sspciiki  r,  by  the  chairmen  of  committees,  and 
by  the  ministry;  and  they  are  consulted  by  the  parliament- 
ary agents  in  im{)ortant  cases  of  private  legislation.  This 
system  has  caused  the  lobby  virtually  to  disappear,  a  fair 
trial  and  no  favor  being  now  had  for  private  bills.  A  mem- 
ber «>f  a  committee  regards  Ijcing  buttonholed  or  talked  to  in 
the  interest  of  a  measure  before  his  committee  almost  with 
the  same  disfavor  with  which  a  self-respecting  judge  would 
ir-aid  a  like  attt  inpt  out  (»f  court  to  entrap  his  judgment, 
or  inlluem:e  iiis  opinion.  Tn  place  of  the  lobby  as  we  know 
it,  eomp<».sed  of  a  disreputable  set  of  go-betweens,  to  bribe  a 
bad  measure  through  a  committee,  or  to  negotiate  for  tlie 
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release  uiit  of  committee  of  a  ^ood  one,  En^laiul  now  has 
a  traiu«jd  bar  aaalot»(ms  lo  the  commoii-law  bar;  the  parlia- 
mentary agents  take  the  place  of  attorneys,  and  parliament- 
ary counaol  take  the  place  of  barristen;.  A  division  has 
been  made  between  the  treatment  of  public  and  private 
le<;islation,  which  recoizni/.es  the  fundanienlal  <li.>iinclion 
between  them,  to  the  advantage  of  both  public  and  private 
legislation.  A  private  bill  is  either  an  exemption  from  a 
public  burden  or  it  is  a  special  privilege.  Therefore,  in 
exereisinjLj  this  })(»wer,  the  k'gislatnrt-  ;i(  iiiLuh  inuiu  in  a 
judicial  than  in  a  legislative  character,  and  the  legislature 
must,  therefore  be  armed,  with  all  the  instruments  given  to 
the  courts,  to  ascertain  the  truth. 

One  otlier  important  fact  was  recognized  hy  this  change; 
that  in  the  pressure  of  mo<lern  society  for  devel(»pmeiii  the 
general  body  of  the  law  can  not  possibly  keep  pace  with  its 
ever  varying  features  and  necessities;  no  attempt,  therefore, 
was  made  to  restrict  f private  legislation,  but  it  was  subjected 
to  rule  and  form,  snhniiucd  to  scrutinv.  and  siuruumlnl  hy 
?at«  guards,  so  that  while  on  the  one  hand  it  may  meet  the 
demands  for  legislation  of  a  private  and  local  character  to 
vary  the  general  law,  it  yet,  on  the  other  hand  to  meet  such 
exigencies,  does  no  injustice  to  other  ])rivatc  and  local  inter- 
e^'ts,  and  the  general  ijody  of  the  law  is  not  allowed  lu  be 
torn  tt)  pieces  at  the  demand  and  under  the  pressure  of 
private  interests. 

We  also  have  recognized  the  corruptions  and  evils  inci- 
dent to  our  system  of  legislation,  hut  Ijun  c  sought  the  remedy 
in  a  dirt'erent  direction.  l)iscovering  that  our  method  of 
dealing  with  demands  for  legislation  has  resulted  in  cor- 
ruption, we  determined  to  cut  off  the  legislation  which  yielded 
this  crop  of  corruption.  W'c  took  recourse  t<»  constitutional 
restrictions  ui)on  special  and  privMfo  legi-luliuu  in  nu!ih'r(*us 
cases  whicli,  theretofore,  gave  loud  tu  the  lobby,  aud  ;»aid 
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that  such  objects  should  thereafter  be  accomplished  by  a 
change  of  the  general  law.   This  attempted  remefly  for  an 

iin«Iuul)t<  <l  evil  liM?j  afforded  no  protection  whatever,  l)Ut.  on 
the  contrary,  within  a  lew  years  alter  tlie  adoption  of  J^iuh 
amendments,  it  is  discovered  that  special  legislation  of  the 
worst  possible  description  lurks  under  the  form  of  amend- 
ments to  the  «r,  neral  law,  and,  instead  of  driving  the  enemy 
of  jmrc  U'Ljislat  ii»n  liuni  the  field,  wo  drive  tlie  devil 
under  a  monk's  cdwl,  uot  tlifn  ltv  le-srning  his  mischievous 
activity,  but  rather  enabling  him,  still  more  adroitly »  to 
eateh  the  unwary  legislator:  Tlie  demand  for  ^[>r.  ial  le;;isr 
lalion  i<  a  jiHlilia.ble  and  a  constant  one;  to  attemf)t  to 
repre>?*  it,  as  with  every  natural  want,  caii>es  it  to  j^eek 
secret  means  for  its  gratification.  The  wjse  legislator  r^i- 
latcs  hunian  activity  and  makes  no  attempt  at  the  repression 
of  pi  nper  natural  desires.  Kvery  such  attempt  must  end  in 
lailuiT,  and  has  so  ended  from  the  l)e<;inning  of  time.  In 
my  own  expcrien(  e,  i>iuce  tlie  inhibition  of  special  lenislatiou, 
in  lb74,  special  laws,  under  the  guise  of  general  laws,  were 
in  tliree  instances  smuggled  through  the  legislature  for  the 
pnrpose  of  allecting  liti^^ations  relating  to  j>rivate  interests, 
and  whifli  changed  the  course  of  such  liti«^ations.  Almost 
e\  (  ry  New  York  lawyer,  in  activi  practice,  can  probably  recall 
like  instances  in  the  last  decade.  In  several  cases,  where  the 
disguise  was  too  flimsy,  the  Court  of  A  ppeals  recognized  the  at- 
temj>t(  d  evasion. and  declared  ihc  acts  to  l>e  unconstitutional. 

But  many  such  acts  more  skiihdiy  disguised  will  pai«  the 
scrutinv  of  the  courts  undetected,  so  that  in  mauv  cases  the 
general  law  has  and  will  continue  to  be  changed  under  the 
pressure  of  j^rivatc  interests,  and  no  discovery  will  be  made 
ol  llie  lurkini:  intent  of  tii«  pr<»motoi*s  of  the  hill,  as  a  judicial 
inipiiry  into  the  origin  of  the  law  l\v  an  rxamination  of  the 
history  of  its  progress  through  the  legislative  halls  is  forbid- 
den by  the  policy  of  the  law. 
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Tlie  constitutional  restriction  of  the  legislature  to  pa£  '  ' 

e|M  i'ial  and  local  acts  has  not  only  failed  to  accomplish  the 
jniriH»>cs  of  tlie  projector^  of  the  reform,  ami  pruvlueccl  a  c«>n-  f 
ditioit  of  afiairs  more  dan^^Tous  tliaii  that  whicli  it  was  in-  .  j 
tended  to  cure,  hut  it  has  also  placed  the  general  hody  of  the  [  j 
law  in  great  jeopardy  by  creating  a  strong  inet^i^tivoJCLde-// 
stroy  tlie  jx*  in  ral  law  to  serve  special  interest,^  Under  ordi- 
nary circunistaiicos  a  special  interest  tindin^  tliat  the  general 
law  does  not  provide  for  the  exigencies  of  its  situation/ will 
attempt  to  secure  hy  s[)ecial  act  such  legislation  as  will  meet 
its  requirements  and  necessities.  In  this  effort  it  now  finds 
itseli  Inilkcd  by  i1m'  < 'onstitution,  and  it  bends  its  ener«j[ies  to 
change  the  ^^eneral  law  to  meet  the  special  case.  And  what 
is  tliere  to  hinder,  if  it  has  political  influence  and  money, 
and  is  willing  and  ready  to  use  hoth  un.scrupulously,  or  what 
is  lilt  re  to  'protect  the  ^^eneral  body  of  the  hiw  from  snch 
desecration?  It  is  nobody's  ]»nsiness  to  stand  guard  over  the 
law;  we  have  no  governmental  or  political  organization  that 
is  charged  with  the  duty  of  guardianship  over  the  statute 
law  as  England  has.  We  look  in  vain  for  ari  \  <  »i  ganism  in  the 
stale  i<»  (•i<»loct  the  general  law  iVuni  change  or  invasion,  at 
tlie  <licuue  of  ]>rivate  interej>t«.  It  may  be  said  lliat  that  is 
part  of  the  duty  of  Congress  and  the  state  legislature.  True, 
but  the  dutv  of  initiation  and  watchfulness  is  one  that  must 
be  coui)k'd,  for  their  haVdtual  exercise,  with  responsibility, 
and  to  cliarge  a  wlutle  body,  con-iantly  «lissolving  into  its 
constituent  elements,  with  the  duty  of  initiation  and  watrh- 
fulness,  is  practically  to  charge  nobody  with  it.  In  all 
European  constitutional  forms  of  government,  tlio  dominant 
party  which  is  n-sponsiljlc  for  the  mini-trv  is.  liiiough  (he 
ministry,  held  res|)onsible  fur  the  public  legislation,  thiring 
the  period  while  the  party  wields  power.  We  have  no  na- 
tional nor  state  rainifitry  to  hold  responsible  for  public  legis- 
lation.  The  United  States?  cabinet  is  compr»sed  of  executive 
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officers,  aad  altliougli  in  their  annual  reports  they  may  sug- 
gest to  Congress  such  statutes  as  their  experience  may  have 
taught  them  to  be  appropriate  for  the  government  of  their 

departments,  yet  they  scaroely  ovor  venture  to  draught  the 
bill.  Mn»l  ;iny  ndive  inter} »u.si lion  lu  .--t.eurc'  iis  {»i\s.<a»j^e  would 
probably  be  regarded  as  an  intrusion :  at  all  events,  failure 
to  secure  proper  legi^^lation  is  not  laid  to  the  door  of  the 
cabinet,  and  they  are  not  held  responsible  by  the  |  <  oj»le  for 
niis(  liicv(»us  ])ui>li<-  Icsjiislation.  ( 'on trr ess  is,  therefore.  !•  it 
witlioui  leadci.-hi})  ou  iIji-.m-  niaileis  ol  great  public  iuiport- 
ance>  The  only  leadership  that  it  has  is  of  a  political  char- 
acter to  influence  public  opinion,  and  therefore  the  legislation 
which  is  prompted  by  such  leaders  is  not  done  for  its  own 
sake,  but  to  elleel  an  ulterior  (d)jeet,  and  is  sure  to  be  care- 
lessly flnue.  The  little  att<M)tion  that  is  paid  to  the  language 
of  legi.slation  is  somewhat  indicated  by  the  fact  that  there  is 
not  a  .single  American  work  upon  Legislative  Expression, 
though  I  am  adibcssiuir  lawyers  who  probably  have  exten- 
si\  e  librario.  among  wliicli  the  Law  Library  Series,  published 
in  I'hiladclpiiia  many  years  ago,  surely  has  place,  I  venture 
to  say  that  few  of  you  remember  the  little  treatise  on  Legis- 
lative Expresssion,  reprinted  from  the  English  work  of  Coode, 
whi<'b  never  yet  found  a  venturesome  American  editor  to 
apply  it  to  our  needs. 

The  states  have  not  even  executive  cabinets.  Excepting 
such  ver}*  slight  suggestions  as  the  governor,  in  his 
annual  nies^aue,  may  make  to  the  law-makers,  there  is  no 
initiative  tor  public  le^i.-laiion  in  any  slate  organism.  The 
party  in  power  is  occupied  with  tlie  important  question  of 
how  to  keep  the  other  party  out  of  power.  The  suggestions 
for  ]mblic  legislation  generally  ( ome  from  without  The  op- 
jKxition  to  pro]>ost  d  general  legislaiion  also  generally  conies 
from  without.  A  curious  illustration  of  this  is  to  i)e  found 
in  tiie  recent  history  of  code  legislation  in  the  State  of  New 
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York.   Several  commissioners,  of  which  Mr.  Throop  was  at 
^the  head,  were  charged  with  the  duty  of  revising  the  Code  of 
Procedure.   Now,  I  shall  express  no  opinion  how  well  or  ill 

this  <lutv  was  discharszed.  Mv  business  is  duiiu  win  n  T  have 
drawn  your  attuntioii  to  how  the  (  ode  came  to  be  enacted 
after  the  commissioners  reported.  Scarcely  had  the  report 
been  made  when  the  Bar  awoke  to  the  great  changes  that 
were  im]>en(Iing  in  the  law  of  procedure,  and  the  many  in- 
eongruilio  (prubably  neco-arily)  involved  in  so  extensive  a 
task.  Sides  were  taken  in  Bar  x\s!5ociations  for  and  against 
any  change,  and  finally  it  was  determined  that  if  some  im- 
portant amendments  could  be  incorporated  it  should  be  suf- 
fered to  pass  as  a  whole  witliout  strenuous  opposition. 

Whatever  sides  the  U^i.-laiors  took  in  this  controversy  were 
mainly  of  a  personal  character,  and  as  instructed  by  the 
Bar  Associations  or  the  commissioners.  At  last,  tlie  first 
thirteen  chaj>ters  were  paa^sed.  After  it  became  a  law,  its 
incon<^ruiiiu.s  were  discovered  to  be  so  great,  that  it  recpiired 
an  act  called  tlie  Temporary  Act  to  be  passed,  of  seventeen 
sections,  one  of  which  contains  seventeen  and  the  other  ten 
sub-divisions,  to  limit  the  application  of  the  act,  to  amend  its 
re}>ealiiig  clauses,  and  to  explain  its  provisions.  During 
the  .same  i^essioii,  twenty-two  days  after  the  act  went  into 
efiPect,  an  act  was  passed  to  suspend  its  operation  lor  four 
months,  and  three  several  acts  were  passed  in  the  following 
session  of  1878,  to  limit  the  operation  of  the  repealing 
clauses  of  the  bill. 

After  the  charter  for  the  city  of  New  York  was  passed  in 
1873,  it  was  discovered  that  the  repealing  clause  threatened 
a  general  jail  delivery,  and  Governor  Dix  actually  withheld 
his  signature  from  the  chnrlcr  until  an  amendatorv  act  was 
passed  (Chap.  o2t),  i^aws  of  1<S7-))  to  prevent  this  dire  result. 

Another  instance  of  the  slipshod  manner  in  wliieh  the 
legislature  does  its  work,  is  given  by  the  so-called  municipal 
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code,  which  passed  the  lej;islature  of  1682.  The  commis- 
sioners appointed  to  draft  this  code  made  a  report,  to 
reduce  to  order  the  laws  which  affected  the  city  of  New 

York.  In  repri!Uin<;  the  voIumh'  of  the  report  for  the  lenis- 
hit lire  a  page  of  tlie  original  was  iefi  oui.  Did  a  ^siugle  legis- 
lator discover  the  omission  ?  Not  one.  Tliere  was,  of  course, 
no  third  reading,  as  a  whole,  of  the  bill,  and  it  was  passed 
and  signed  as  a  law,  with  this  omission.  A  subsequent 
le<^islature  was  called  upon  to  n»ake  t^ood  the  omi^^ion. 
The  responsibility  of  this  law  wa'^  left  entirely  with  the 
gentlemen  entrusted  with  this  codification.  The  legislature 
took  their  work  on  trust.  If  the  Bar  Association,  or  some 
other  body,  had  taken  the  trouble  to  analyze  it.  suggested 
amendments,  or  its  rejection,  there  might  have  been  a  conte-4 
over  its  adoption.  Tlie  governor  is  const^mtly  compelled  to 
use  the  veto  power  to  return  to  the  legislature,  bills  which 
were  passed  in  so  slipshod  a  manner,  althougli,  possibly 
meritorious  iu  themselves,  that  great  confusion  would  arise 
if  they  were  permitted  to  become  law.  There  were  three 
notable  instances  of  this  during  the  very  last  session  of  the 
New  York  legislature.* 

*  Since  the-  rending  of  this  paper  before  the  Association,  the  writer 
was  pr(jfei»ionally  retained  by  the  holders  of  a  majority  of  the  certificates, 
isHued  by  the  receivers  of  the  West  Shore  and  Buffalo  Railroad  Company, 
to  protect  them  from  the  consequences  of  a  possible  mistake  made  in  their 
ai>|iointment,  as  not  being  in  conformity  with  the  New  York  law  of 
18H3  relating  tn  receivers.  This  law  is  another  glaring  illnstration  of  the 
slipshod  manner  in  which  bills  of  the  most  fkr-reaching  importance,  and 
dealing  with  the  heaviest  pecuniary  interests  of  the  community,  an 
(Hissi^d  by  the  Icidslature.  The  favoritism  and  corruption  incident  to 
the  apiiointnicnt  of  receivers  of  insolvent  financial  corporatioas^  par- 
ticiiliirly  life  insurance  companies  and  savings  banks  (applications  for 
surli  reeeivefH  hemfs  made  before  willing  judges,  injudicial  districts  other 
than  wlicro  tlie  corporations  had  their  main  ofiSces)»  indnoed  the  l^ns* 
latiire  to  chancre  the  law  in  relation  to  receiverships  ao  as  to  limit  appli* 
catiuns  to  the  district  where  the  main  oflHoe  of  the  corporation  is  situated. 
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Enough  has  been  said  to  show  my  hearers  that  there  is 

no  organization  either  in  the  nntional  or  state  law-makinijj 
bodies  to  |)revent  niischievuu.s  _5i»ecial  h\ws  from  beinji: 
passed  under  the  guise  of  general  law8»  ql  tcupcemit  Jj).e 
whole  body  of  our  law  from  being  torn  to  pieces^  for 
individual  self-aggrandizement,  which  our  institutions  tend 
so  abiHUiiially  develop.  TIenee,  nil  limitations  on  special 
legislation  are  particularly  dangerous  in  this  country, 
where  there  is  no  saf^^uard  to  shield  the  corpus  juris  from 
attax^k,  particularly  when  the  attack  is  of  an  insidious  and 
disguised  character,  and  so  devised  as  to  evade  the  consti- 
tutional amendment  inhibiting  special  legislation. 

Whilst  thiiJ  bill  was  on  it«  pas8jiy:i»  tlinmuli  tlie  lej.n«luture,  it  wa-  iiia<Ui 
ai-)j»1i**aM»^  t<t  railr  :i<l  r«»r]K>rationK,  without  any  njanon  tlitn  tor.  AI- 
thuu«.^li  til*"  i:<'iicral  ] -x  i>i"ns  of  tho  sh<*\v  n<>  intent  on  ilie  juirt 
of  tlif  Ir-islattTro  li.  make  it-  [Tmn  >ns  a|'|'liraMt'  to  r»*rfi\ <M"shii>8 
p<in<lin'_'  tin-  l'( •fr<-l( iviiro  m!  a  iumi Ivmlti',  lln:  lan_'ua'je  ot'  the  hill  wn.*  so 
fi!weejiin_'.  tliui  Justice  i'anieis,  alt*'i  a  \U'»\  t«»iis<ieiitiou.s  nti'l  flalMnate 
examination  of  th^*  <inpsti<>n,  ranic  to  tin-  conclnsion  fsidrtitly  with 
rehu'tiuu't' j  that       h  in'fix  i't-liij->  were  iovurmI  1>\  iln  lau;_'ua 

r>np  of  thf  ]>ro\  i-iuuN  oi  liii,-,  t.ill  to  reifix  its  appoinhil  there- 

under, t\\  o  and  one-half  })or  cent.  (  omnii^si  in>  on  ir»  »'i[itjs  ami  tiisburse- 
menti*  fni  smns  o\'vv  ^Ioh.doh.  'V\\\<,  In  thea<'Uvc  buninexM  of  n  railway 
ooi  p.  .ration,  rri'alc-  smI i>ta nt  iall>'  a  lii  -t  inortj/ajtre  in  the  {kuhIs  of  the 
rci  <i\ (M.--,  \\!io  uiul«T  U<s  }»rovi^ii»Il^.  wouM  pav  themselves  ;iu  aiuoimt  s'> 
i_'rov-,ly  in  i.-\<  es.s  of  any  n':i-on:iMr  \'->r  tiirir  service«,  and  makea  the 
burden  u]ion  the  <'or|M»ratii  ii  jnt:rou.>.  thai  unh;?4rt  the  bill  is  auiended, 
all  application,--  toi  ii_neivei>hi[  >  in  the  «tate  of  New  York  will  herenftor 
be  made  in  the  iniere«t  of  ihe  proposed  receivers,  rather  than  in  the 
interc-t  of  tin-  l>oadh"lilors.  Had  this  Ia\^  immmi  M;l)j«vit'il  t-i  -oUie  !>cru- 
tiny  on  Uie  part  of  the  nuhoad  curp<,natioiis  w  hii  h  wt  it-  to  !m' ;iffe<'teti 
thereby,  or  any  one  <»f  tlicm.  thf*  excessive  aun^iniL  ul"  this  coiiuiur>«ion 
Would  have  caused  the  atteiiiivju  of  the  Ic^rislature  to  l>e  drawn  t/>  its 
inapplieability  Ut  roiciverships  of  this  character,  and  some  provision 
wonid  have  been  inserti'd  limiting.'  the  operations  «if  the  bill,  or  i'han<.'injt 
the  eomuii.s.-iojis.     No  sttch  mistake  \voiil.l  l.een  made  by  the 

English  Board  of  Trade  or  by  aiiy  pubUc  body  ot  Uevlscrs  on  so  im- 
portant a  snbject. 
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Ui»on  lawyers,  as  a  cla»«,  a  very  onerous  burden  is  cast  by 

this  <'uinliti<m  of  affairs.  In  every  department  of  human 
jutivity  coir^tjiiit  j»itHii<'L'  brings  rt:-i  in  lab«>r.  In  tirue, 
the  processes  which  were  hih(»riou<  efforts  of  the  mind  i»e- 
come  mechanical,  and  are  done  by  what  psychologists  call 
unconsci<mp  cerebration.  The  artist,  as  his  reputation 
riws,  jind  his  remuncmt i-m  increases,  paints  his  pictures 
with-  ^ncMier  facility,  and  there  cume  to  him,  if  frugal, 
not  cmly  tinancial  eas^e,  but  increasing  pleasure  in  his  work, 
arining  largely  from  decreasing  painful  efforts.  The  doctor, 
with  increasing  cxj>erience,  diagnoses  and  prescribes  for 
familiar  di^^cascs  by  an  acquired  instinct,  liow  tliiferentr 
is  it  witli  f  lawyer  in  active  practirr'^  The  constant 
changcH  in  the  law,  aggravated  by  the  limitation  on  special 
legislation,  make  it  impossible  for  him  ever  to  feel  safe  in 
atlvisin*;  a  client  even  un  the  law  of  promissory  notes,  with- 
out tii'st  consulting  the  most  reei  nt  \  ulunic  of  statutes,  to  see 
whether  to  meet  a  special  case  the  legislature  has  not  been 
induced  to  obliterate  all  the  old  land-marks. 

Not  content,  however,  with  the  quack  medicine  of  restrict- 
iu'j  special  legislation,  and  ibu.-t  rupitlly  destroying  our  geu- 
ei  il  bo<lvof  the  law.  there  is  another  ready  relief  now  adver- 
tixed  by  {Ktlitical  charlatans,  warrant^  to  cure  all  the  evils 
of  bad  legislation,  which  is  somewhat  less  mischievous,  but 
more  absurd,  tlian  ihe  one  which  we  have  already  adopted. 
That  ii»  the  tiuggcstion  for  biennial,  instead  of  annual  legis- 
lative meetings.  Dr.  8angrado  to  the  life  I — "  When  the  body 
is  sick,  the  blood  is  sick.  Take  from  the  patient  half  his 
siek  hhwul,  and  he  is  but  half  as  sick  as  he  was.  Our  legis- 
laturc<  do  niitrc  barm  than  good  when  tbey  meet,  cut  tlioir 
,^^vears  ol  mtvtiiig  to  one  half,  and  presto  I  but  half  the  mis- 
chief.'* 

That  legislation  is  the  highest  function  of  man's  activity^ 

and.  when  ri^hily  exercised,  its  most  benelk-ent  nmnifesta- 
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tioDi  is  a  ^tirf  w*^'^^  i»  leS^  «ighLj>}r^  these  reasoners. 

A  manufacturer^  who  finds  himself  running  behindhand 

b(H  ause  his  processes  are  out  of  date  and  his  men  incompe- 
tent, will  not,  hy  ruiiiiiDg  at  luilf  tiiiK  .  prevent  his  com- 
petitors from  turning  out  better  blankets  than  he  does, 
nor  keep  himself  out  of  bankruptcy.  He  must  tear  out 
his  antiquated  machinery,  discharge  liis  incompetent  work- 
men, and  improve  liis  methods  of  manufacture. 

To  allow  two  years  to  intervene  between  sessions  of  the 
legislature  in  busy  communities  like  our  own,  wherein  tlie 
powers  for  evil  are  almost  as  busy  a?*  the  powers  for  good,  is 
to  ofler  an  addiiiunal  indncement  to  every  plotter  again.st 
the  commonwealth  or  its  ju'ople  to  perfect  his  plans  (under 
the  existing  lax  laws),  to  circumvent  the  legislation  of  the 
day,  so  that,  if  he  succeed  in  so  doing,  for  two  years,  at  least, 
he  will  not  he  interfered  with,    IT^s  wieTT  f o  bear  in  mind  , 
tliat   for  thirtv  vears  our  le«:islatures  liave  been  run  by 
the  oor{>orate  powers  in  theii'  own  way,  that  the  legisla- 
tion of  the  past  generation  has  been  whatever  the  strong 
nets  and  Ion;;  purses  of  our  builders-up  of  corporate  wealth 
chose  to  have  it :  we^are  just  iiuw  awakening  lu  ilie  fact  that 
competition  is  iiot  the  tiolution  for  the  things  that  will  not  j  ^*  . 
compete,  but  combine ;  and  that  the  state  owes  to  the  com-  I  >  ^ 
munity  an  intelligent  supervision  oftlie  artificial  organisms  j  [ 
wliieh  it  has  created,  so  tliat  these  artificial  or« nanisms,  en-  1  . 
dowed  with  huge  maws  and  everlasting  life.  d(t  not  devour   '  . 
the  natural  flesh  and  biuod  organisms  wln  h  create  and   ;  ,  , 
'  constitute  the  state.   To  strike  out  M  hat  ims  been  inserted 
in  the  statute  books,  for  special  and  sinister  purposes,  and  to 
put  our  legislalj< >ij        a  level   with  our  achievemeiii -  in 
machinery,  in  agriculture,  and  in  commerce,  would  require 
a  continuous  session  of  several  years.   To  cut  in  half  the 
time  of  the  session  of  our  legislature,  as  a  cure  for  bad  legis- 
lation, is  not  only  to  prove  ourselves  ignorant  of  the  cure 
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for  our  evils,  but  ignores  the  causes  of  the  evils.  Insufficient 
time  for  investigation,  inadequate  machinery  for  investiga- 
tion, as  preliminary  to  legi^lutioii,  aV>«ence  of  notice  to  par- 
ties to  be  affected  by  proposed  legislation,  hurry,  want  of 
method  and  of  publicity,  absence  of  deliberation,  are  among 
the  main  causes  of  bad  legislation.  Now,  how  will  this  be 
cured  by  biennial  le^slatures,  with  the  consequent  doubling, 
at  the  least,  of  the  pressure  upon  the  legislature  when  it 
doLS  meet?  Reducing  the  time  lor  deliberation  increases 
the  hurry,  and  necessarily  disfjenses  with  the  little  method 
that  is  still  observable.  It  is  true  that  the  dread  of  the 
meeting  of  the  law-makers  comes  u\)on  the  community  only 
biennially,  instead  of  annually.  Large  interests  would  be 
adversely  alfected  but  once  in  two  years,  instead  of  every 
year;  but  if  that  reason  should  govern  in  the  introduction 
of  this  pro|)osed  reform,  it  does  not  go  fer  enough :  why  not 
put  off  the  dreadful  visitatiun  for  a  dvcadt'  i»r  a  sreiuTatii 'H  ? 
/This  prupos>ed  remedy  is  contrary  to  the  teudencies  of  modern 
civilization;  it  is  the  abdication  of  a  function,  not  its 
specialization  and  development ;  it  is  the  merest  refuge  of 
imbecility,  a  confession  that  on  this  subject  we  are  bankrupted 
in  thought;  that  instead  of  being  able  to  turn  uut  l».  ticr 
Jaws  by  selecting  better  legislators  and  improving  their 
methods,  our  invention  offers  no  other  cure  than  to  close 
the  gates  of  our  legislative  mills  every  other  year,  in  the 
Vain  hope  that  ia  the  alicmate  year  they  may  produce 
jbetter  wares,  lu  the  domain  of  social  affairs,  false  measures 
work  the  same  kind  of  mischief  to  the  body  politic,  that 
quack  medicines  do  to  the  physical  body ;  the  symptoms  are 
treated,  and  the  outward  manifestations  of  the  internal  disease 
allayeil;  the  disappearance  of  the  syinptums  of  the  disease 
creates  a  fatal  <-oiitid<'n<'e  that  the  disease  itself  has  ceased 
its  ravages,  and  the  mistake  is  only  seen  when  the  patient  is 
too  far  gone  for  genuine  therapeutic  treatment   There  is  no 
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other  remedy  for  the  evils  of  our  legislation  and  the  harm 

they  call  forth  than  first  to  recall  our  proliiliition  of  special 
legislation  and  to  abandon  the  idea  ot  biennial  legisla- 
.  tures,  as  twin  progenies  of  Dr.  Sangrado's  brain,  and  then 
earnestly  to  set  to  work  to  secure  the  adoption  of  a  series 
of  constitutional  amendments  which  shall  prescribe, — 

1st.  A  division  of  local  and  special  laws  from  general 
laws,  treating  the  former  as  private  petitions  to  be  tried 
before  enactment,  and  attach  to  the  preservation  and  amend- 
ment of  the  latter  the  safeguard  of  party  responsibility. 

2d.  The  carryini^  out  of  this  latter  purpose,  either  by  in- 
stituting cabinet  or  ministerial  responsibility,  or  raising  a 
permanent  board  of  revision  as  a  bar  to  further  mischievous 
innovations  to  subserve  private  interests. 

3d.  That  all  bills  which  create  or  extend  corporate 
powers,  wliich  change  municipal  or  luuil  laws  ullicr  than 
by  general  law,  which  grant  any  special  privilege,  or  which 
involve  the  exercise  of  the  right  of  eminent  domain,  shall  be 
filed  in  a  [)roper  public  oflSce  sixty  days  before  the  beginning 
of  tlie  session,  and  that  in  all  cases  notice  by  pTibli«ation 
must  be  given  oi  such  tiling,  and  personal  noticti  before  the 
beginning  of  the  session  to  ail  property  owners  whose  fee  or 
easements  are  proposed  to  be  taken  in  invitum, 

4th.  That  the  petitioners  in  every  case  of  an  improve- 
ment, the  creation  of  whicli  involves  legislative  saneiion, 
shall  deposit  a  percentage  of  the  amount  of  the  cost  as 
evidence  of  good  faith,  and  to  prevent  speculation  in  public 
franchises. 

r»th.  The  establi-linieiit  oi"  a  .--chedule  of  legislative  fees  to 
be  paid  to  the  comptroller,  and  to  he  subjeet  to  the  joint 

drafts  of  the  presiding  oihcers  of  the  legislative  bodies  to 
pay  the  exj>enf5e.<4  for  the  consideration  and  trial  of  private 
and  local  bills,  and  to  t\mi  end  the  committees  are  authorized 

to  employ  experts  and  cuunsid  as  aids  lo  inform  them.  This 


Digitized  by  Google 


300 


AMEBICAN  BAR  ASSOCtATIOK. 


sum  should  be  sufficiently  large  to  deter  fnYolous  applica- 
tion? to  the  legislature,  and  to  enable  the  legislature  to  secure 

ability  of  the  lii;4hest  order.  " 

Gth.  The  enactment  of  a  simple  cotle  uf  legislative  pro- 
cedure for  private  and  local  bills  to  secure  a  £ur  trial,  ex* 
aniinationof  witnesses,  and  argument  of  counsel  before  these 
committees,  juul  to  allow  committees  to  ci\\\  in  as  associates, 
to  sit  with  them,  hut  not  to  \  . ^te  on  final  dotermiuation,  ex- 
perts who  are  not  members  of  the  legislature. 

7th.  The  creation  of  a  legislative  bill  of  costs  to  indemnify 
successful  and  punish  unsucccssful.litigants  before  legislative 
committees. 

Sth.  An  abi^olute  prohibition  of  all  local  and  private  legis- 
lation (except  under  circumstances  of  great  public  exigency, 
which  can  easily  be  provided  for)  which  has  not  passed 

through  the  ordeal  of  this  improvetl  method  of  legislative 

pr<H('dure. 

SKh.  A  i-omplete  remodelling  of  the  organization  of  com- 
mittees, and  tlie  rules  of  the  legislature  to  conform  them  to 
the  new  system  of  orderly  trial  of  bills  instead  of  the  prevail- 
ing irresponsilde  and  ha}»hazard  method. 

Many  of  these  suggestions  may  be  emi>otHed  in  a  law 
instead  of  being  incorporated  in  the  constitution. 

Enough  should  go  into  the  constitution  to  make  tlie  change 
imperative.  It  is  not  to  bo  expected  that  all  the  smaller 
details  of  a  statute  >houid  ])e  imbetldtMl  in  cun>iitutioii ; 
but  experienee  11  1-  taught  us,  however,  that  constitutional 
directions  to  the  legishiture  may  be  of  loo  general  and  vague 
a  character  to  enforce  obedience.  Since  1848  the  constitution 
of  tin'  State  of  New  York  contained  a  provision  that  the 
legislature  shall  i-estriet  the  powers  of  munieipalities  to 
create  indebte<hiess,  but  until  recently  it  has  failed  to  do  so. 
A  New  York  constitutional  amendment  of  1874  required  the 
legishiture  to  pass  a  general  street  railway  bill.   It  failed 
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to  do  so  from  187r»  until  1SS4  ;  and  mauv  other  instances 
may  be  cited  to  tlie  same  ellect. 

When  there  shall  have  been  introduced  into  our  law*  j 
making  bodies  something  like  scientific  procedure  a  great 
step  furwanl  will  liave  been  made  to  abolish  that  noxious 
and  corrupting  element  known  as  the  lobby. 

When  every  measure  involving  private  interests  must  stand~^^ 
a  fair  trialt  the  same  change  will  probably  take  place  in  the 
United  States  that  has  already  taken  place  in  that  country 
whence  \\  v  (It  iivtj  our  laws.  Tin-  ailupiiuii  of  the  parliament- 
ary standing  orders  subst  ituitHl  for  the  lobby  agent  the  parlia- 
mentary bar,  as  honorable  a  body  of  men  in  our  profession 
as  is  to  be  found  at  the  common  law  bar  or  in  the  equity 
courts.  Preferment  to  the  bench  is  not  so  frequent  an  lioiKjr 
to  the  silk  gowns  of  St.  Stt  phiiis,  as  to  those  of  our  brethren 
of  the  Supreme  Court  of  Judicature,  but  the  emoluments  of 
the  parliamentary'  bar  are  somewhat  higher.  Much,  of 
course,  remains  to  be  done  by  the  destruction  of  party 
macliincry  and  liberating  constituturies  so  as  to  raise  the 
personnel  of  the  law  makers.  I  do_not  share  the  popular 
conviction  of  the  widespread  £fiuuption  of  legislatures^  it  is 
the  inabi li  iv  of  the  averai;e  le<rislator  to  know  the  truth,  which 
gives  to  the  corrupt  few  their  great  opportunity.  Tlie  great 
remedies  for  Uie  e\ils  of  our  institutions  are  publicily,  and  i, 
investigation  of  a  judicial  nature,  Tlie  test  of  merit,  to  my 
own  mind,  of  the  rec6mmendatibns  that  I  have  made  this 
evening,  lies  in  the  fact  that  they  secure  both  these  elements. 
And  as  the  first  creative  ;u  t  was  the  divine  ordinance  "let 
there  be  light,"  so  througlx  all  time,  more  and  more  light 
is  the  first  condition  of  progress  in  every  department  of 
human  activity. 


Digiiized  by 


1 


OBITUARIES. 

ILLINOIS. 


ISAAC  NEWTON  ARNOLD. 

Isaac  N.  Arnold,  for  many  ytiars  one  of  the  most  prominent 
and  distinguished  members  of  the  Illinois  bar,ex-Repre.sent- 
ative  in  Congress  from  the  state  of  Illinois,  and  President  of 
the  Chicago  Historical  Society,  died  at  his  residence  in 

Cliicago,  on  the  24th  day  oi"  April,  1884,  aged  seventy 
years. 

Mr.  Arnold  vas  horn  in  the  town  of  Hartwick,  Otsego 
County,  New  York.  His  father  was  a  country  j  )li  y sician ,  who, 

while  conscientiously  attending  to  the  demands  of  liis  ])ro- 
fessiun,  added  sunietliing  to  his  limited  income  by  cultivating 
a  small  farm.  Thrown  upon  his  own  resources  at  an  early 
age,  by  diligent  study  under  adverse  circumstances,  young 
Arnold  prepared  himself  for  the  study  of  law,  at  Coopers- 
town,  in  the  office  of  the  Wuu.  E.  H.  Muruhouse.  Having 
been  admitted  to  tlie  bar,  he  took  up  his  residence  in 
Chicago  in  lb36,  then  an  unpromising  and  forbidding 
village  of  a  few  thousand  inhabitants.  His  course  from  that 
time  was  one  of  honorable  and  well-earned  success,  and  at 
the  time  of  his  <leath,  no  citi/xii  of  (  hica^^o  was  nioix  widely 
known,  and  more  highly  honored,  respr*  tr  I,  and  esteemed. 
Entering  with  great  zeal  on  the  practice  of  law,  he  soon  took 
a  high  rank  in  his  profession,  which  he  maintained  as  long 
as  he  remained  at  the  bar. 


Digitized  by  Google 


304 


ABCBRICAX  BAR  ASSOCIATION. 


liitorcsted  always  in  questions  of  }Ril>lic  interest,  Mr. 
Arnold  often  stepped  outside  the  limits  of  his  profession  to 
make  himself  beard  and  his  influence  felt.    When  the 

question  of  the  rei)U<liation  of  the  deVit  of  the  state  of  IHinois 
arose,  Mr.  Arnold,  lus  was  ualurui  lor  a  man  of  his  stamp, 
revolted  against  the  proposition,  and  gave  the  influence  of 
his  high  character  and  great  ability  to  sustain  the  public  faith. 

In  the  session  of  the  Illinois  Legislature  in  lS4:i-3,  of 
M'hieh  Mr.  Arnohl  was  a  menilier,  he  rendered  a  great  and 
inesitimable  service  to  the  state,  in  initiating  and  carrying 
through  what  was  known  as  (he  Canal  Bill,  which  iaid  the 
foundation  of  the  state  credit,  and  made  Illinois  what 
it  is  to-day.  On  all  <]uestions  of  good  taith  and  public 
morality,  Mr.  Arnoid  wa.s  always  on  the  right  side.  He  wiis 
a  man  of  great  independence  of  character,  thought,  and 
action.  He  never  pandered  to  low  tastes  nor  i>o[>ular  preju- 
dices, and  there  was  not  the  slightest  tin^e  of  the  demagogue 
in  all  lii^  coinjM.sition. 

l)Ui  it  was  in  |>olitical  life,  and  as  a  member  of  Congress 
during  four  years  of  the  war,  that  Mr.  Arnold  won  liis 
greatest  honors.  He  was  elected  a  member  of  the  37th 
Congros  froni  the  Chicago  district,  on  the  same  day  that 
Mr.  Lincoln  was  eU<  utl  President,  in  November,  150U. 

Mr.  Arnold  and  Mr.  Lincoln  had  known  each  other  long 
and  well.  Thev  had  been  associated  as  law  vers  in  the  trial 
of  causes,  and  had  been  opposite  counsel  in  important  litiga- 
tinn.  Tht  ir  lonL*"  association  at  the  bar  had  made  them  to 
know  one  anollu  r  well,  and  cngendrred  mutui\l  respiX't  and 
esteem.  Mr.  Lincoln  hailed  the  election  of  Mr.  Arnold  with 
pleasure,  for  in  him  he  saw  the  faithful  friend,  the  wise 
coun-i'llor.  and  the  loyal  ainl  patriotic  citizen.  And  hence 
it  was  that  lie  gave  him  his  fullest  conli deuce,  and  <  xtmdcd 
to  him  so  many  evidences  of  the  high  regard  in  which  he 
held  him. 
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Mr.  Arnold  took  his  seat  in  Congress  at  the  extra  session 

on  ilie  4th  of  .luly,  ISUI.  Tmincd  in  the  ucts  of  legislation 
by  his  service  in  the  Illinois  Legislature,  he  parti eii)a ted  at 
once  in  the  business  of  the  House,  and  soon  took  rank, 
not  only  as  an  able  debater,  but  as  a  sound  and  practical 
legislator.  Able,  vigilant,  and  conscientious,  he  was  always 
at  liis  j»ost  of  duty  in  the  House  ami  in  the  ccniniiuee  room. 
He  never  dazzled  by  brilliant  speeches  got  up  for  popular 
applause  and  cheap  glory,  but  devoted  himself  to  the  serious 
subjects  of  legislation  with  assiduity  an,d  intelligence.  The 
Congressional  (dohe,  during  his  t(  ini  of  service,  it>  an 
enduring  monument  to  lu«  great  and  useful  labors. 

From  his  earliest  manhood  he  always  entertained  the 
strongest  feelings  of  hostility  to  human  slavery.  He  voted 
for  the  abolition  of  slavery  in  the  District  of  Columbia,  and 
in  March.  18r>2,  he  introduced  a  hill,  sweeping  in  its  j)ro- 
vi.sions,  to  prohibit  slavery  in  every  [>hi('c  in  the  United 
States  subject  to  national  jurisdiction.  The  bill  became  a 
law. 

Mr.  Aniold's  name  will  ever  be  honorably  associated  with 
a  measure  of  legislation  of  more  importance  than  any  which 
ever  adorned  the  statute  book  of  any  nation.  On  the  15th 
day  of  February,  18(54,  he  introduce<l  into  the  House  of 
Representatives  a  joint  resolution,  which  was  passed,  de- 
claring that  the  Constitution  of  the  United  States  should  be  so 
amended  as  to  "  .ViioLiaiH  jslavkky  in  tue  United  SxATJis." 
This  was  the  first  step  ever  taken  by  Congress  in  favor  of 
the  abolition  and  j^rovention  of  slavery  in  the  country. 

It  is  irnpossihle  in  the  limits  of  this  pa|)er  to  do  full 
justice  to  Mr.  .\ mold's  congressional  record,  lie  went  to 
(ingress  to  serve  his  country  in  its  hour  of  peril  and  not  for 
objects  of  an  unworthy  ambition.  He  was  thoroughly  in- 
corruptible, and  such  was  his  high  character,  unquej<tioned 
integrity,  and  elevated  code  of  morals,  that  no  man  ever 
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dared  approach  him  with  an  improper  suggestion  in  respect 
of  his  official  action. 
Mr.  Arnold's  congressional  career  ended  with  the  SSth 

Cont^ress,  ^^arell  l-SC)'),  bill  ing  Ins  whole  term  of  eiervice, 
not  only  from  a  sense  of  duty,  but  Irom  his  high  personal 
regard  for  the  President,  he  gave  the  administration  of  Mr. 
Lincoln  a  loyal,  able,  and  efficient  support.  After  the 
assassination  of  Mr.  Lincoln,  being  already  engaged  in 
writing  a  HUtory  of  Ain-ahaiu  Lincoln  and  Ote  Overthrow 
oj  Slavery  in  tlu  Umied  Stalest'  Mr.  Arnold  accepted  fr<  ni 
President  Johnson  the  appointment  of  Auditor  of  the 
Treasury  for  the  Post  Office  Department,  as  a  residence  in 
Washington  afforded  him  more  ready  access  to  mat-erial 
necciisary  for  him  to  have  in  preparing  his  work. 

Resigning  his  position  at  Washington,  Mr.  Arnold  resumed 
his  law  ]>ractice  in  Chicago  in  1872,  but  at  the  end  of  two 
or  three  Vi^ars  was  compelled  to  abandon  it  by  reason  of 
failing  health.  It  was  then  he  f<Mnid  leisur*.^  to  dev(»te  him- 
self to  favorite  literary  pursuits.  In  1872,  he  published  his 
"  HlMory  of  Abraham  JJncoln  and  the  Overihnm  of  Slavery 
and  in  1880,  his  ^*LIJ\'  of  Benedict  Arnold/*  and  at  the  time 
of  his  death  had  just  cunj]>]«  ted  ''The  Life  of  Abrahain  Lin- 
cnlit,''  to  which  he  had  devoted  the  last  3'ears  of  his  life. 
This  work,  now  going  through  the  press,  will  undoubt- 
edly be  regarded  for  all  time  as  the  standard  life  of  Mr. 
Lincoln. 

Of  an  artivc  mind,  takingan  interest  in  all  passing  events, 
Mr.  Arnold  always  found  some  subject  to  occupy  his  atten- 
tion and  engage  his  pen. 

l^o?*ide8  the  books  he  published,  he  was  the  author  of  a 
groat  nuinl_KT  of  sketches,  pajars,  biugraphifs,  and  reviews, 
laoail  of  which  have  been  published;  and  all  of  tiiem  are 
interesting  and  valuable  in  a  personal  and  historical  point 
of  view. 
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Mr.  Arnold  was  one  of  the  founders  of  the  "Chicago  His- 
torical Society  "  and  for  seven  years  and  a  half,  and  up  to 

the  time  of  his  death,  its  President. 

He  wius  the  soul  of  probity  and  honor.  Neither  the 
purity  of  his  private  Hfe,  nor  the  integrity  of  his  pubhc  con- 
duct, was  ever  challenged,  but  in  every  position  of  life  he 
stood  before  the  world  as  an  honest  man^  a  cultivated 
gentleman,  a  good  citizen,  and  a  public  servant  without 
reproach. 


MASSACHUSETTS. 


GEORGE  MARSTON. 

Born  at  liarn.stabie,  Mussacliusettis,  the  central  village  of' 
Cape  Cod,  October  15,  1821,  George  Marston  was  fitted  for 
his  profession  by  his  uncle  and  by  his  studies  at  the 
Harvard  Law  School. 

Admitted  to  the  bar  at  Barnst^ible,  in  September  term, 
1845,  he  continued  in  active  practice  until  his  death,  August 
14, 1883,  residing  at  Barnstable  UQtil  February,  1809,  when 
he  removed  to  New  Bedford.  lie  held  successively  the  offices 
of  Register  of  Probate  (March,  1853,  to  December,  1854), 
Judge  of  Prubatc  i  December,  1854,  to  July.  IS.lSi,  District 
Attorney  for  the  Southern  District  (January,  1800,  to  De- 
cember, 1878),  Attorney  General  of  Massachusetts  (January, 
1879,  to  January,  1883).  Thus,  for  almost  a  quarter  of  a 
century,  be  lield  tbe  position  of  public  prosecutor  in  an 
intelligent  and  prosperous  community.  His  record  tlierein 
is  his  noblest  monument,  confirming  alike  his  integrity, 
his  ability,  and  his  humanity. 
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Tlie  f(>ll<»vvin;j:  extract  is  from  iht-  remarks  of  Thomas  M. 
Stetson,  of  New  Bedford,  at  the  meeting  of  the  Bar  of 
Bristol  County,  held  on  September  7,  1883,  upon  the  occa- 
sion of  Mr.  Marston's  death : 

"Twenty  years  ago  he  came  from  a  practice  in  Barnstable 
County,  presumabh'  not  large,  but  the  best  tlie  ra}»e,  witii 
its  limited  population  and  wealth,  could  furnish,  and  since 
that  time  has  been  completely  identified  with  us ;  and  we 
are  met  to-dav,  not  to  discuss  one  whf»,  bv  official  station 
or  action  elsewlierc,  has  become  prominent,  but  to  moiiiii 
one  wlu)  has  borne  himself  so  well,  right  iiere  at  home. 
Divring  this  time  it  has  been  my  fortune,  in  a  large  part 
of  my  court  practice,  to  be  in  opposition  to  him.  I  bad 
the  fullest  opportunity  to  see  his  rough  side,  if  he  had  aiiv, 
and  I  cannt»t  recall,  in  that  Inng  })eriod,  one  unkind  w^rd 
from  him,  or  even  any  coolness  in  that  triendship  and 
harmony  so  essential  to  the  satisfactory  practice  of  our 
profession.  It  was  not  that  he  ever  yielde<l  his  client's 
rights  in  substance;  he  was  not  em]>loyed  nur  expected  to 
do  that,  and  he  never  did ;  but  ho  never  wasted  time  in 
non  *  essentials.  He  was  always  ready  to  mitigate  the 
trouble  and  expense  of  litigation  by  reasonable  agreements, 
to  waive  useless  skirmishing  upon  minor  point-*,  as  he  was 
to  light  .-'loutly  out  to  jgi  end  the  main  and  real  issue  of 
a  cau<e.  I  [)articulariy  appreciated  the  facility  of  negotia- 
tion with  him  in  cases  where  uncertainties  made-  both 
parties  reluct  at  the  incisiveness  of  a  verdict  or  a  finding. 
()ur  metlio<l  was  gener;illy  ;i  valuation  of  chanet  -  lie 
never  obstructed  it  by  any  ehiidish  game  of  blulf,  deemed 
so  important  by  tyros.  He  never  gazed  so  exclusively  upon 
his  side  of  the  shield  as  not  to  know  pretty  well  what  the 
other  side  was  worth  too.  His  early  training  in  law  was 
exeelKiit  for  the  time  and  place,  lie  saw  a  sound,  prac- 
tical management  of  atlairs*  which  made  the  country  house 
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of  his  uncle  a  resort  from  all  over  the  Cape,  so  that  car- 
riages -stood  there  by  the  fence  as  if  some  local  convention 

were  in  inogress.  To  be  sure,  it  may  not  have  boon  the 
higher  branches  ui  tt^uily  and  hiw  that  were  there  achnin- 
istered  in  the  quasi-authoritative  manner  of  Judge  Xymphas 
Marston,  but  it  was  practical  law,  and  that  science  of  rural 
affairs  which  helped  the  *  plain  ]>eople.'  In  his  later  years, 
I  do  not  think  he  devoted  himseU'  mueh  to  tlie  study  of 
law,  as  a  science,  but  he  was  always  sutHciciit  for  hia  own 
occasions  and  needs.  The  life  of  a  bookworm  or  Pandect- 
maker  could  have  no  charms  for  him.  His  piece  was  prop- 
erlv  loaded,  and  he  eertainlv  alwavs  fired  it  off  in  the  riglit 
direction.  His  tendehcv.  titness,  and  loni^  life  traijiiuff 
were  toward  what  Judge  Colt  called  the  loftiest  effort  of 
professional  skill — ^the  conduct  of  a  jury  trial ;  and  in  this, 
not  only  in  the  closing  argument,  but  in  every  detail  of 
the  proofs,  ^^r.  Mai>ioii  was  very  skilful  indeed.  His 
cross-examinations  were  never  the  aimless  multiplication 
of  questions,  but  had  always  a  purpose,  and  were  continued 
only  so  long  as  reasonable  hope  existed  of  attaining  it. 
His  arguments  were  never  too  long  or  too  short,  and  were 
models  for  cuiiiiiiun  piea.^  ea^es,  always  with  jtitli  and  point, 
and  when  occa^sion  required,  and  espcciiilly  in  the  years 
before  his  physical  strength  diminished,  rising  to  true 
forensic  eloquence.  I  recall  his  arguments  in  the  Tucker- 
man  indictment  ca.se.  the  Biirker  will  (  as(  .  ila  (  irauite  Mill 
case,  as  masterpieces.  J  tliiiik  his  ftlrougtiiit  point  as  an 
advocate  was  what  1  would  call  his  humanness  (to  avoid 
a  word  M-hich  has  drifted  from  its  primal  meaning).  lie 
had  an  instinctive  appreciation  of  the  ways,  notions, 
thoughts,  and  motives  of  coniuiun  tulks — of  Cajie  Cod  folks, 
of  Old  Colony  folks — n  natural  relation  to  and  idcntihca- 
tion  with  the  ways  of  the  mass  of  men.  He  knew  human 
nature  very  well ;  imt,  [jcrhajis,  in  its  exceptional  and  more 
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exaltetl  loriiis,  but  as  it  is  in  oommon  New  England  people. 
He  knew  the  dialects  of  the  sea-coast  and  the  sea,  of  the 
Cape  towns,  the  mills,  the  farms,  the  fishermen.  He  could 
read  a  witness  with  unfailing  precision.  He  knew  the 
peciple  because  he  was  of  tlicni,  aiul  never  dreamed  of 
soaring  above  them  or  scorning  them.  1  tliink  he  was 
absolutely  without  pride,  self-conceit,  or  vanity.  His  kindly 
nature  showed  itself  in  intercourse  with  individuals;  his 
generosity  and  charity  were  unfailing;  his  ready  g<jod- 
nature  has  gladdened  many  a  young  practitioner,  uud 
many  an  old  one  too,  though  he  could  come  down  in  strong 
Saxon  and  manly  indignation  upon  anything  he  deemed 
improper  or  irregular.  He  had  his  enemies,  of  course: 
what  salient,  strong  Cape  Codder  has  not?  and  I  do  not 
believe  he  ever  concealed  or  diisguisecl  his  whims  or  his 
opinions,  political  or  otherwise,  or  wrong  or  right,  for  the 
sake  of  [)0])ularity.  In  short,  he  was  a  kindly  man  of  the 
f»eople,  and  live<l  his  sixty-two  years  with  all  the  powers 
and  limitations  that  such  a  nature  gave  him.  To  know 
human  nature  wa*s  his  nature.  In  it,  to  him,  nothing  too 
common  was,  or  mean,  for  interest.  He  believed  with 
Wordsworth : 

*'  (le  that  deHpiHcth  any  living  thing, 
Hatli  faculties  that  he  has  never  used ; 
Tliought  with  huu  is  in  its  in&ncy.** 

**  Ho  even  over-estimated  his  profession.    From  his  early 

youth  ln'  had  aimed  at  its  mastery,  and  valued  it  iuuif 
hi.Lihly  than  any  utiicial  honors  given  by  or  asked  from  the 
public.  His  devotion  to  it  was  an  over-devotion.  He  had 
no  vacation  ideals.   The juamda  oblivia  soliciUe  vit^  never 

sang  siren  sotilt-  to  his  ear — never  with  si^i is,  gracious  as 
r;i i iihow >.  t  iitirtd  hini  away  from  unrenntting  protbssional 
labor.    This  last  had  its  constant  enjoyment  lor  him, 
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but  its  fatal  peril  too.   The  Massachusetts  bar  and  bench 

liavr  had  lulinoiiitions  eiioiiij:h  that  \voaric<l  natuiL-  imi.st 
have  repose.  iie  iievm-  .-nought  it,  and  no  we  have  lout 
one  of  our  bright4}st  and  best 

But  I  have  spoken  too  long  out  of  a  full  heart.  Our 
unresting  friend  is*  at  rest  now.  ITis  passing  l)ell  lias 
ceaf?ed  to  toll.  \\r  hhall  long  miss  the  faniihar  figure 
which  towered  so  high  physically  and  mentally  in  the 
court  rooms  of  Southern  and  Eastern  Massachusetts.  The 
bright  radiance  of  a  celestial  morning  has  brought  him 
that  rest  he  ni*ver  found  here.  lie  is  listening  to  the  clear 
hv\\>  Upon  the  binning  -hore,  wiiilt*  we  await  in  our  turns 
the  lapse  of  time  and  the  inevitable  hour." 


(iEOUCiE  STKVKNH. 

George  Stevens  was  born  at  Stoddard,  New  iiampshire, 
on  October  2ii,  1824;  graduated  at  Dartmouth  College  in 
181*.>;  tauirht'  in  aca<lemies  in  l*ittsfiold,  (lihnanton,  and 
Mt.  Xrnii'ii,  New  Hampshire;  studied  law  in  the  city  of 
Lowell,  Mas.*<aehusetts,  in  the  ofhce  of  D.  S.  iV:  William  A. 
Richardson  (the  latter  now  a  judge  of  the  United  States 
Court  of  Claims) ;  was  admitted  to  the  bar  in  the  Court  of  Com- 
mon Pleas.  September  'l^'t,  ISot,  and  practiced  law  in  Lowell 
to  tin'  liiiii  of  his  death,  which  occurred  June  o.  iss}.  He 
was  clerk  and  later  an  asi<ociate  justice  of  the  Police  Court 
of  the  city,  which  |)0!*ition  he  resigned  in  1874;  was  Repre- 
sentative to  the  (Jencral  Council  from  Lowell  in  1858;  was 
Hp|H)inte<l  Oct<»l»er  1^71.  by  the  (Jnvcrnor,  District  At- 
torney of  the  Noithern  District,  hetng  Aliddlesox  County,  to* 
fill  an  unexpired  term :  wa:<  elected  to  the  wuno  office  in 
November,  1S74,  and  again  it)  Xovend)er,  lS77,and  resigned 
in  167*J. 
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The  lust  time  Mr.  Stevens  atteii<led  court  was  on  the  first 
day  of  tlie  A|)ril  term,  1884,  of  the  Supreme  Judicial 
Court. 

At  a  iiK'(.'tiij<i  i»f  llic  l.iiWili  J>ar  .Vssociatioii,  whi*n  resulu- 
tioiLS  to  his  TiH'iiiory  vvert5  presented  to  tlie  Police  Court.it 
was  said  of  him :  **At  the  opening  of  the  April  term  of  the 
Supreme  Judicial  Court  in  this  city,  he  was  weary  and  tired ; 
he  was  sick,  and  seemed  to  need  rei?t  for  recovery.  He 
rtiiiarkeil  tliat  lu-  could  not  write  duriiiLi  tlii>  term,  and  that 
his  biisinc**  in  court  must  he  postponed.   He  was  not  strong, 
but  it  hardly  appeared  then  that  a  posiponemenl  titea 
moani  forever.    His  condition  seemed  to  remind  one,  of  those 
wearisome  period.s  thai   iuav  and   \\\ru  come  upon  every 
lawyer   who   has   a   large   practice  and  couscientiously 
struggles  with  its  weight  and  care  and  responsibility. 

The  profession  of  the  law  is  a  laboriotis  and  tiresome  one. 
Many  a  younj^  man  <lestined  to  a  long  and  honorable  career 
of  pn»l*^ -^ional  practice.  wouM  doul)tle65i  undertake  the 
burden  with  i;reat  reluctance  if  he  could  comprehend  and 
weigh  it  before  lie  entered  upon  the  service ;  and  to  look 
back  upon  such  a  service,  you  see  a  record,  let  it  be  the 
best  that  can  be  made,  which  tells  of  weari.->uuie  controversies 
and  exhaustive  labor,  and  for  which  rest  in  a  most  welcome 
reward. 

Mr.  Stevens  was  a  good  lawyer,  and  studied  his  books  and 

his  business  well.  He  always  prepared  himself  for  his  work 
before  the  courts  and  juries,  and  i)re.stjnted  hi.*^  cxises  with 
great  uniformity  of  preparation  and  ability,  and  he  met  with 
his  just  share  of  success.  He  was  a  pleasant  companion, 
with  or  against  whom,  in  the  trial  of  causes,  it  was  always 
agreeable  to  be  engaged,  for  he  was  upriglit  and  honor- 
able and  fair  in  his  ways,  and  he  liked  men  around  him 
whom  ho  could  respect  for  their  honesty  of  purpose  and  good 
intentions. 
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In  the  midst  of  an  extensive  professional  practice,  sur- 
rounded by  a  pleasant  and  affectionate  family,  respected  by 

his  profpspional  brethren  as  well  af»  by  hi**  fellow-eitizeiis.  he 
laid  down  thu  hir;;e  and  iiiipuilaiit  lrus5l>  eonimitted  to  his 
care,  and  passed  on  to  the  new  world  where  the  weary  are 
at  rest. 

Judge  Rockwell,  of  the  Supreme  C6urt,  at  the  last  Septem- 
ber t<  riH  in  Lowell,  alter  the  presentation  of  resolutions  in 
lueiuorv  of  Mr.  Stevens,  and  ad(hv.sses  hv  ineinbers  of  the 
bar,  in  a  teeling  tribute,  remarked  that  he  tirst  became 
acquainted  with  Mr.  Stevens  in  1858.  At  that  time  Judge 
Rockwell  was  Speaker  of  the  House  of  Representatives  of 
i\hissaehusett<,  and  Mr.  Stevens  was  a  ineniher  from  Lowell. 
Anionu:  otli<  r  iliiii'js,  .Judge  iioekwell  said:  *'  It  heeame  my 
'  opinion  that  if  he  continued  in  political  life  he  would 
become  one  of  the  most  valuable  legislators  in  the  state  and 
j)erhaps  in  the  eountry.  Hut  I  was  not  sur|)rised  to  learn 
that  his  eoiirsc  of  life  <lid  not  take  that  direction.  It  look, 
perhaps,  a  better  one,  and  he  devoted  his  energies  to  the 
practice  of  the  noble  profession  of  the  law.  And  for  the  last 
twenty-five  years,  more  or  less,  I  have  seen  him  in  this  and 
other  court  li'-u-irs.  an<l  in  the  oltiee  of  District  Attornev, 
perfurming  his  arduous  duties  iu  a  most  acceptable  and  able 
manner.  I  am  glad  he  set  such  an  example  for  the  young 
men  of  the  profession  to  follow." 

Mr.  Stevens  was  married  to  Kli/.aheth  II.  Kimball,  of 
Littleton,  MassachusetLs,  ixsptenibt^r  l-SoO.  Hie  wife,  a 
son,  who  was  his  law  partner,  and  two  daughters,  survive 
him. 
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DWKiilT  FOSTER. 

I  'vvi^lit  Foster  (liod  .it  his  residence  in  Ik>stoii.  April  1*.'. 
iSSo,  in  the  hlly-lilth  vear  of  his  age.  lie  wa^  burn  in 
Worcester,  Ma^kmhusetts,  where  the  early  years  of  his  pro- 
fessional life  were  passed.  His  first  New  England  ancestor, 
Rejrinald  Foster,  came  from  Exeter  in  Enghind,  in  1038, 
and  i\i>iii  that  time  to  the  pn^senl  the  family,  in  each  suc- 
ceeding geneiation,  has  been  widely  known  aud  honored 
throughout  the  Commonwealth.  Je<lediah  Foster,  who  was 
graduated  at  Harvard  in  1744,  was  an  earnest  and  steadfast 
advocate  of  the  riixhl.-;  of  the  |)«M»|)le  durin<;  the  Ivevoluti(»n- 
ary  struggle,  lie  wu>  rejected  hy  (lovernor  t»age  as  a 
member  of  his  council,  became  subseqnently  a  judge  of 
the  2!:$ui>erior  Court  of  Judicature  of  Massachusetts,  and  wa.s 
a  leading;  member  of  the  convention  which  drew  up  the 
ronsjitiuioii  of  the  state.  His  son.  l>wi,irht  Foster,  a  L^rad- 
uate  of  lirnwn  University  in  1774,  was  a  repre^^entative  in 
several  of  the  early  congresses,  and  a  United  States  senator 
from  Ma.*«sachusetts  from  180(1  till  180H.  lie  was  a  lawyer 
by  protessinn.  Init  his  pid)lic  duties  ensrrossed  the  larger 
portion  (A'  his  active  life  only  son,  Alfred  Dwiglit 

FfKster,  after  gniduating  at  Harvard  in  li>lU,  wa.s  admitted 
to  the  bar,  and  subse(|uently  removed  from  Brookiield, 
where  his  family  had  lon^  been  established,  to  the  city  of 
\Vnrce>ter.  lie  held  nwuiy  oHices  of  trust,  and  his  active 
iiitere-t  in  public  and  private  charities  gave  lam  a  di^tin- 
guislied  reputation  throughout  the  state.  He  was  born 
with  the  century,  and  died  greatly  lamented  in  1852. 

His  son,  I)wi<r!d  Foster,  the  subject  of  this  sketeh.  was 
graduated  at  Yale  ('(»lK'i;e  in  lS4b  a<  the  valedictorian  of 
liis  ela-^s,  and  afit  r  a  cour.-e  of  studv  at  the  Harvan.1  1-aw 
i^cliool,  was  adniitti'd  to  the  bar  in  1850.    He  commenced 
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the  practice  of  his  profession  in  Worcester,  and  was  soon 

recognized  as  one  of  the  leadei-s  of  the  bar  in  Central 
Massachusetts,    lu  at  the  outbreak  of  the  Uebelliou, 

he  was  chosen  attorney-general  of  the  Commonwealth,  and 
he  retained  the  office,  by  annual  election,  during  the  four 
eventful  years  of  the  Civil  War.  His  relations  with  John 
A.  Andrew,  ihe  L;roal  "  war  governor,"  were  very  constant 
and  cordial,  and  the  correspondence  which  passed  between 
them  when  Mr.  Foster  declined  a  renomination  in  1864, 
shows  a  very  high  appreciation,  on  the  part  of  the  gov- 
ernor, of  the  wisdom  and  ability  of  his  constitutional 
advij^er. 

In  1864  he  removed  to  Boston,  where  his  private  practice 
had  already  assumed  such  importance,  that  Worcester  had 

ceased  to  be  a  convenient  place  of  residence.  In  18()6, 
while  in  his  thirty -eiglith  year,  he 'was  .ippointed  one  of 
the  justices  of  the  Supreme  Judicial  Court.  For  thi>  ] posi- 
tion the  Judicial  habit  of  his  mind  eminently  fitted  him, 
and  his  retirement  from  the  bench,  after  a  brief  term  of 
three  years,  was  irreatly  deplored  bv  tlie  profession.  Ho 
resumed  practice  in  iioston  in  iMf^  and  from  that  time 
till  his  death  he  stood  easily  among  the  foremost  at  the 
Suffolk  bar.  He  gave  much  time  during  his  later  years  to 
questions  of  law  relating  to  life  insurance,  and  there  are 
very  few  of  tlie  impurliiut  life  insurance  companies  doing 
business  in  the  United  States  which  liave  not  had  occasion 
to  retain  his  services.  As  an  equity  lawyer  he  had  few 
equals  at  the  bar,  and  his  lectures  on  Equity  Jurispru- 
ence  before  the  Boston  Law^  School  will  long  be  remembered 
by  the  youngt  r  ineiiibers  of  tlie  profe:ssion  who  had  the 
good  fortune  to  hear  them. 

Judge  Foster  was  a  man  of  great  courage,  and  possessed 
■of  a  keen  sense  of  public  and  private  duty.  He  was  never 
intiuenced  by  popular  prejudice  or  clamor,  and  Wiis  always 
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ready  to  step  to  the  front  as  a  volunteer,  and  undertake 

the  ungrateful  task  of  opposing  any  measure  which  might 

appeal  to  the  pul>lic  sympailiv,  but  which  he  bclicveil  to 
wrong  in  principle. 

Tlie  we  of  Lowell  V8,  Boston,  111  Mans.,  454,  atlbrds  a 
very  good  illustration  of 'this  trait  in  his  character.  The 
great  fire  in  Boston  in  1872  destroyed  buildings  and  prop- 
erly to  tlie  aniuuni  of  $00,(XMK< mm ).  and  deeply  siinv'I  ihe 
sympaihitiss  of  the  whole  country.  The  Legislature  of 
Mai<sachu8etts  was  hastily  convened  in  special  session,  and 
an  act  was  passed  authorizing  the  city  of  Boston  to  issue 
bonds  to  the  amount  of  $20,00(),000,  and  lend  the  proceeds 
on  niuitLiaLic  to  the  owners  of  land,  the  buildings  upon 
which  had  been  destroyed.  Judge  Foster  was  of  opinion 
that  such  special  legislation  was  extremely  dangerous  in 
its  tendenc}',  and  exceeded  the  constitutional  power  of  the 
Legislature;  but  public  sentiment  was  strongly  interested 
in  its  favor,  an<l  it  was  with  great  difhcultv  that  ten  tax- 
payers  of  the  city  could  be  found  who  were  willing  to  join 
with  him  in  an  application  for  an  injunction  against  the 
issue  of  the  prop<»sed  bonds.  Judge  Foster  offered  his  free 
servicc-s  as  counsel,  juid  prer-entetl  the  aise  on  behalf  of  the 
petitioners  with  great  ability.  The  city  was  represented  by 
Benjamin  K.  C\irtis,  one  of  the  ablest  jurists  the  country 
has  y>roduc€Kl,  and  by  J.  G.  Abbott,  another  leader  of  the 
Sullolk  bar.  Both  expressed  great  coniidence  in  the  |>osi- 
tions  assumed  by  them  at  tlie  hearing,  but  th(;  views  of 
Judge  Fo4*ter  prevailed  with  the  court,  and  the  statute  was 
dec1are<l  unconstitutional.  This  decision  was  a  great  dis^ 
ap|H.iiii nicnt  to  the  comniuiiity,  an<I  lead  at  the  time  to  ft 
gootl  deal  of  hostile  criticism  ;  but  sober  second  thought 
has  long  since  recognized  the  wisdom  as  well  as  the  courage 
of  Judge  Fc»ster's  course,  and  has  approved  the  decision  of 
the  court. 
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Mr.  Fostrr  ni;iiTi(«l  in  1850,  Henrietta,  tlie  second  daugh- 
ter of  Hon.  lioger  Sliernian  Baldwiu,  of  toniiocticut.  He 
left  four  sons  and  three  daughters.  Three  of  his  sons  have 
chosen  the  law  as  their  profession.  One  is  in  active  prac- 
tice in  Boston,  another  in  New  York,  and  the  third  is  now 
pursuing  his  studies  in  the  Boston  Law  School. 


MICHIGAN, 


EGBERT  P.  TOMS. 

Kobert  P.  Toms,  a  member  of  tlie  Detroit  bai',  and  of  the 
local  council  of  the  American  Bar  Association  for  this 
state,  died  on  the  10th  day  of  March,  1884,  at  his  home  in 

Detroit.  Mr.  Toms  was  born  at  Blooinfiold,  Oneida  County, 
N.  Y.,  October  20,  1620.  Eleven  years  hiter  he  came  to 
Micliigan  with  his  parent.s,  and  in  184i)  began  his  pro- 
fessional career  in  this  state.  lie  was  at  one  time  associated 
with  the  late  Hon.  William  A.  Howard,  one  of  the  best 
known  political  leaders  of  the  west,  but  for  over  twenty  y«'ars 
before  his  death  he  conducteil  aloiiu  a  large  and  lucrative 
practice. 

While  Mr,  Toms  rarely  appeared  in  court,  and  could 

harcTlv  be  called  an  advocate  in  tlic  Iciral  sense  of  tlie  term, 
interests  of  ;jcrcat  nia|initude  were  intrnsl^'d  to  liis  charj^e, 
find  in  the  management  of  large  e:?tates,  he  not  only  enjoyed 
the  unbounded  confidence  of  his  clients,  but  the  esteem  and 
good  will  of  the  entii'e  community.  His  knowledge  of  busi- 
ness and  of  men  of  business,  juitl  his  intimate  a('<juaiiit;ince 
with  the  liifiitory  and  growth  of  the  city  of  hi.s  residence, 
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were  invaluable  to  his  clients,  who  placed  iu  his  hands  large 
isums  of  money,  knowing  they  would  be  judiciously  invested, 

and  that  he  would  account  to  them  to  the  last  dollar.  He 
wa^  an  excellent  lawver.  wiiliuut  beinj^  the  leader  he  nii^jht 
have  beeUt  had  liis  inclination  led  him  toward  the  more 
active  branch  of  the  profession. 

In  social  life  he  post^essed  a  peculiar  charm  of  manner, 
which  i\n  \\  jiliout  him  hosts  of  friends.  lie  was  above  all 
things  genial  in  his  intercourse  with  meu,  and  even  during 
the  long  and  [>ainful  illness  of  six  years  which  preceded  his 
death,  and  when  he  knew  that  recovery  was  impossible,  he 
preserved  the  attractive  jjcrsonal  qualities  which  had  en- 
deared liiiii  to  a  lar«;e  circle  of  ac(juaintances.  He  was 
alwttVi?  huuest  and  sincere  in  his  judgment  of  men  and 
measures,  and  whether  such  judgments  were  right  or  wrong, 
favorable  or  uiifavorahle,  one  could  alwavs  relv,  in  con- 
versint^  with  him.  upon  the  sincerity  of  hi.-^  (»j>ini(m. 

lie  wa.s  geiitirous  tu  those  who  were  in  want  or  trouble, 
and  to  those  whom  the  accidents  of  business  had  placed  in 
his  charge,  he  was  a  kind  and  sympathetic  protector  and 
guardian.  To  younger  members  of  the  profession,  he  was 
specially  helpful  and  considerate,  and  many  of  the  leading 
members  of  the  bench  and  bar  of  Detroit  have  reas9n  to  be 
grateful  for  his  advice  and  assistance. 

lie  was  active  and  earnest  in  his  political  convictions,  but 
never  soULdit  for  or  held  a  pul>lic  otfice  of  importance,  and 
never  fell  himself  bound  to  support  a  candidate  whom  he 
deemed  unworthy  of  the  position  he  sought  So  great  was 
his  aversion  to  office  holding,  that  in  the  last  years  of  his 
life,  he  declined  a  highly  honorable  appointment  to  the 
bench  of  his  own  state. 

Ill  \Vi  itinu  this  brief  obituary  we  are  not  compelled  to 
laud  him  for  his  good  qualities  to  cover  an  unnamed  vice, 
for  of  vices  he  had  none.    In  his  private  life,  he  was 
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exemplary;  in  his  habits^  above  reproach ;  in  his  nature,  a 
well-spring  of  cheerfulness  and  good-fellows]ii[),  and  an  en- 

terpri.sing  and  liberal  i^uppurler  of  public  impiuvuments  ami 
charities.  He  left  behind  him  no  page  which  liis  friends 
would  desire  folded  or  concealed. 


SOUTH  CAROLINA. 


JAMES  BUTl.Eli  CAMPBELL. 

James  J >ul It  r  ramfibf*!!  wa.-  1h»i  ji  at  Oxford,  in  tlie  siiiie 
of  Massachusetts.  To  it,  his  tathor,  the  Rev.  John  Campbell, 
had  fled  from  the  ])ersecutions  which  were  visited  on  the 
adherents  of  the  cau}*e  of  the  Stuart*?,  to  which  the  ties  of 
bl(MKl,  connecting  liini  with  the  I)uk<  <>f  Argyle,  had 
attached  hini.  In  Oxford,  he  was  the  tirst  minister  of  the 
Presbyterian  Church,  and  in  that  place  he  lived  honored 
and  respected^  and  his  memory  is  there  .still  gratefully  and 
afl'ectionately  chcrisheil. 

Of  all  the  advantages  of  educiition,  and  these  were  not  in 
any  manner  limited,  but  embraced  all  that  could  be  had, 
Mr:  Campbell  availed  himself,  prompted  by  the  taste  for 
letters,  which  was  kept  alive  durinjr  his  life,  even  amid  the 
absorbing  «liitiesuf  laru*  j>r(jfe<sional  engag«  iiitiit'«;.  Of  this, 
ample  evidemc  i-ti  seen  in  the  tniished  productions  of  his 
pen,  than  which  none  .Hurpa.*<sed  the  force  a] id  beauty  of  the 
pure  and  finished  style  which  had  become  an  essential  and 
inseparable  accompaniment  of  all  his  productions. 

In  his  very  early  manhood.  .lames  Butler  ('ampi)ell  canie 
to  the  state  of  South  Carolina,  in  which  he  was  destined 
to  pass  his  whole  life,  an<l  with  the  most  eventful  periods  of 
its  history,  to  have  his  name  honorably  and  consi)icuously 
idenlilic<l. 
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His  iiicliuatiou,  with  the  early  training  he  \nu\  reieival, 
made  the  profession  of  the  law  that  to  which  he  turned  in 
the  choic*e  of  a  pursuit  in  life,  and  after  the  necessary 
preparation,  whicli  in  those  daj's  had  a  meuuin;:;  widely 
diftereiit  fnaii  tlmi  it  now  has,  \\v  (onmienced  in  the  citv  of 
Charlestou  the  practice  of  his  profession. 

In  the  interval  between  the  time  when  he  came  to  this  .<tate 
and  that  in  which  he  commenced  his  career,  his  taste,  bis 
temper,  liis  ability,  his  generosity,  liati  maJe  for  him  warm 
and  (k'voted  Iriends.  And  no  more  tonehin<;  triluiu  eaii  bo 
paid  to  iiis  memory  than  to  say,  that  the  friends  ol  his  early 
life  remained  throughout  his  long  and  eventful  career,  in 
their  reprard  and  affection  for  him,  as  firm  and  constant  as 
any  one  eouKl  desire.  And  undt-r  no  cireunislaiiees  could 
such  a  tribute  be  more  touching.  A  tierce  political  convul- 
sion shook  the  state  to  its  centre.  Society  was  convulsed 
with  the  excitement  which  stirred  its  everv  member. 
Youn<r  in  years.  Mr.  (  anipbell  sat  in  eouni  i!  with  those  of 
mulured  yciirs  and  expi-rience.  And  the  closest  personal 
relations  united  him  with  men  whose  more  advanced  age 
made  sucli  relations  far  from  common.  With  the  Hon.  Joel 
R.  Poinsett,  these  relations  w*ere  continued  throu-liotit  the 
wliole  of  Mr.  Poinsett  s  life;  and  his  adoption  of  the  fritnd- 
shij>  of  one  so  young  as  Mr.  Cnmpl •ell  then  was,  furiMslied 
in  it.^elf  th<}  evidence  of  the  marked  qualities  which  in  bis 
after  life  were  so  fully  developed. 

Xor  les.s  int crest in<j  was  the  rehition  he  bore  to  one  under 
whtise  direction  he  conipleted  his  pre[)ani!i<tn  for  the  bar. 

The  learning  and  the  eloquence  of  Hugh  LegBiT^  ]^^n]\ 
so  well  remembered,  that  he  who  was  the  pupil  and  friend 
of  that  distinguished  man,  in  tliat  position  was  well  entitled 
to  claim  (he  recon^nition  of  tli«^  ijiuiliiies  of  heud  and  lifurt 
whieii  oidy  could  be  consistent  with  it. 

In  after  years  his  relations  with  Mr.  Webster,  and  iii  still 
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later  years,  the  like  relations  with  Mr.  Stanbury,  of  Ohio, 

and  others  of  equal  piihlic  rank,  sufficiently  attest  the  j>osi- 
tioii  he  held  in  his  prui'essiou,  as  well  as  in  matters  of  larger 
import. 

At  the  close  of  the  late  Civil  War,  Mr.  Campbell  received 
from  the  state  of  South  Carolina  a  recognition  of  its  trust  and 

of  his  niLiii,  in  the  hi^h  distinction  of  the  selection  of  him 
to  represent  it  in  the  ^Senate  of  the  United  States.  None 
doubted  the  great  success  which  would  have  resulted  to  his 
state  from  his  occupancy  of  that  place.  For  while,  in  the 
progress  of  the  war,  he  adhered  with  unshaken  constancy  to 
the  cause  of  this  his  state,  fur  it  was  liis  home,  the  birth  place 
of  his  childrt  IK  jHid  in  its  soil  reposed  the  remains  of  those  he 
had  loved  in  life,  yet  his  relations  without  the  state,  and  his 
affections  within  it,  seemed  happily  to  combine  in  him  the 
qualities  then  needed  in  one  who  was  to  n<sist  in  ilie  restora- 
tion to  it  of  peace  and  good-will.  But  the  pfissions  of  the  war 
had  not  sufficiently  subsided ;  he  was  not  allowed  to  take 
the  seat  which  would  have  been  as  worthily  filled  as  it  had 
been  honorably  assigned  to  him.  With  the  exception  of  a 
short  tinie  in  which,  l)V  common  consent,  he  sat  in  the 
Senate  of  the  state  as  the  representative  of  the  city  of 
Charleston,  he  devoted  himself  to  tlie  duties  of  his  pro- 
fession, until  compelled  to  retire  by  the  increasing  inroads 
of  the  sickness  which  icnuinated  his  liiV". 

In  the  city  of  Washington,  to  which  place  professional 
engagements  called  him  in  the  autumn  of  1883,  he  sur- 
rendered the  lease  of  his  life.  The  quiet  of  his  chamber 
was  there  exchanged  for  the  noise  of  the  forum ;  the  tender 
attection  of  those  near  to  him  in  blood  an«l  friendship,  was 
to  supply  tlio  place  of  those  with  whom  he  liad  wro'^tled  in 
the  arena  of  life,  and  in  that  peaceful  vale  of  death,  where 
no  flattery  can  soothe,  nor  contest  excite, 

*'.\ftcr  life's  titlui  lever,  he  sleejw  well." 


MEMORANDUM 

or 

SUBJPXTS  RKFI-RRlil)  TO  COMMITTEHS. 


Resolution  of  Skipwith  Wilmer  reluting  to  the  change 
in  the  form  of  discussions  by  the  Association. 

KefeiTcd  to  the  Executive  Committee.    (See  page  8.) 

Resolution  of  R.  T.  Merrick  relating  to  the  j)assage  of  a 
bill  by  Congress,  restoring  the  right  of  appeal  to  the 
Suj)renie  Court  in  Juibeas  corpus  cases. 

Referred  t<j  the  Connnittee  on  Jurisprudence  and  Law 
Reform.    (See  page  13.) 

Resolution  of  Austen  G.  Fox  relating  to  the  evils  of  the 
system  of  rei)orting  decisions  of  the  courts. 

Referred  to  the  Committee  on  Judicial  Administration 
and  I\emedial  Procedure.    (See  j>age  48.) 

Paper  read  by  Simon  Sterne,  on  "  Defective  and  Slipshod 
Legislation." 

Referred  to  the  Committee^  on  Jurisprudence  and  Law 
Reform.    (See  page  5 'J.) 

♦ 

Resolution  of  Simeon  E.  Baldwin  relating  to  discrimin- 
ations in  favor  of  tlie  territories  an<l  District  of  Cohmiljia 
in  a|»peals  to  the  Supremo  Court. 

l^eterred  to  the  Committt'C  on  Judicial  Administration 
and  Jieme<lial  Procedure.    (See  pnge  71.) 
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Resolution  of  IL  L.  Lazarus  relating  to  legislation  to 
secure  uniformity  in  the  obligations  arising  from  indorse- 
ments in  blank  of  commercial  paper  by  third  parties. 

Referred  to  the  Committee  on  Commercial  Law.  (See 
page  74.) 

Resolution  of  David  Dudley  Field  relating  to  the  present 
delay  and  uncertainty  in  judicial  administration. 
Referred  to  a  select  committee  of  five.    (See  page  74.) 

Resolution  of  A.  J.  Todd  relating  to  legislation  on  patent, 
trade-mark,  and  copyright  laws. 

Referred  to  tlie  Committee  on  Commercial  Law.  (See 
page  TL} 

Resolution  of  W.  IL  LL  Russell  relating  to  the  subject 
of  registration  of  births,  marriages,  and  deaths. 

Referred  to  the  Committee  on  International  Law.  (See 
page  78j 
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The  Eighth  Annual  Meeting  will  be  held  at  Saratoga 
Springs,  New  York,  on  August  JUth,  20th, 
and  21st,  1885. 
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